
 
 
 

 

   

 
 

 
 
 

 
  

 
 

 

  
  

   
 
 

 
 

 

 

 
   

    

 
 

 
 

 
 

 
 

  
 

                                                 
   

  

     
  

Top 10 Questions to Ask When Buying a Superfund Site  

2. HOW CAN I FIND OUT MORE INFORMATION ABOUT THE STATUS OF A SITE AND IF IT’S 
SAFE FOR REUSE? 

THE VAST MAJORITY OF FEDERAL SUPERFUND SITES ARE PROTECTIVE OF HUMAN HEALTH AND THE 
ENVIRONMENT FOR CERTAIN TYPES OF REUSE ACTIVITIES AFTER THEY ARE CLEANED UP. And many are 
protective for reuse during cleanup. However, not all site cleanups are protective for all uses.  Superfund 
cleanups may be designed to accommodate specific uses.  For example, a property cleaned to accommodate 
commercial/industrial uses may be protective for uses such as manufacturing, shopping or office complexes.  In 
addition, a large number of federal Superfund sites, or portions of the sites, are suitable for revitalization during 
the cleanup so that the property can be used in a timely manner. 

Fact sheets describing a site’s history, current cleanup status, and 
who to contact for more information are available on EPA’s Web 
site at http://cfpub.epa.gov/supercpad/cursites/srchsites.cfm. 

EPA also offers many tools to help facilitate the reuse of a federal 
Superfund site including: 

x  comfort/status letters4 

x  site-specific reuse fact sheets and  
x  Ready for Reuse (“RfR”) Determinations 

Portions of the Industri-plex site in Woburn, MA, 
have been redeveloped as public road extensions, a 
Residence Inn, a Target retail store, and a multi-
modal Regional Transportation Center. 

Some EPA regional offices have or are developing prospective purchaser inquiry procedures and will schedule 
conference calls or meetings with prospective purchasers to discuss whether the proposed use of the site is 
compatible with an ongoing cleanup, any current or future property restrictions on the site, resolution of 
potential liens, and other matters.  

3. HOW DO I IDENTIFY ALL OF THE PARTIES I HAVE TO DEAL WITH TO BUY THE SITE 
OR PROPERTY WITHIN THE SITE AND WHAT IS EPA’S ROLE? 

THERE IS NO SIMPLE SOLUTION TO IDENTIFY ALL PARTIES ASSOCIATED WITH A FEDERAL SUPERFUND SITE. As 
with the purchase of any property, negotiations to buy a federal Superfund site begin with the current owner 
who can be identified through title or tax records.  In almost all instances, EPA does not own the site being 
cleaned up. Generally, EPA’s involvement relates to addressing the following questions: 

1.  What is the current status of a site’s cleanup and what are EPA’s future anticipated actions? 

2.  Is the proposed redevelopment compatible with a site’s cleanup and with the existing and potential 
future property restrictions?  Note:  EPA does not offer guarantees of compatibility. 

3.  Is the prospective purchaser aware of the applicable landowner liability protections under CERCLA? 

4.  How can EPA work with the prospective purchaser to settle or resolve any EPA liens?5 

EPA is willing to work with prospective purchasers to clarify issues, including the existence and satisfaction of 
EPA liens and property use restrictions. 

4 A comfort/status letter is a letter intended to combat the stigma and concerns about liability associated with 
contaminated sites by clarifying the cleanup status and likelihood of EPA involvement at a site. 

5 See Question 8 below for more information regarding EPA liens. 
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Top 10 Questions to Ask When Buying a Superfund Site 
 
4. IF I BUY THE PROPERTY, WILL I BE RESPONSIBLE FOR PAST OR FUTURE CLEANUP 

COSTS? 
 
IN MOST CASES A PROSPECTIVE PURCHASER WILL NOT BE RESPONSIBLE FOR PAST OR FUTURE FEDERAL 
SUPERFUND CLEANUP COSTS FOR EXISTING CONTAMINATION THAT IS PRESENT ON THE PROPERTY WHEN THE 
SITE IS PURCHASED. New purchasers are protected from owner or 
operator liability under the federal Superfund law so long as the 
new purchaser meets the definition of a “bona fide prospective 
purchaser” (“BFPP”) under 42 U.S.C. § 9601(40).  This BFPP 
provision states that a purchaser who acquires a federal Superfund 
site or other contaminated property after January 11, 2002, and who 
complies with eight statutory criteria will not incur federal 
Superfund liability as an owner of the property.  (See exhibit “Eight 
Criteria for Managing Liability as a BFPP” on the following page.) 
 
A new purchaser must achieve and maintain BFPP status for as long 
as potential liability exists to remain protected from federal 
Superfund liability for the existing contamination at the site.  
Potential liability exists for as long as hazardous substances remain Once contaminated with coal tar and creosote, the 
on the property and/or the statute of limitations on cost recovery Reilly Tar & Chemical site in St. Louis Park, 
actions is in effect.  Although a BFPP is not personally liable, the Minnesota now boasts a park, a residential 

development, and a pond that provides wildlife property itself could be subject to a lien as a result of EPA incurring 
habitats.costs to clean up the site.6 

Ten Criteria for All Appropriate Inquiry 
 

x Inquiry by environmental professional 
x Interviews with past/present owners 
x Review of historical sources of information 
x Search for recorded cleanup liens 
x Review of federal, state and local records 
x Visual inspection 
x Specialized knowledge of BFPP 
x Relationship of purchase price to value of property  
x Commonly known/reasonably ascertainable 

information 
x Obviousness of presence of contamination  

 

 
Some of the criteria for obtaining BFPP status 
must be satisfied prior to acquiring a site.  Other 
criteria for maintaining BFPP status are ongoing 
obligations that must be met after purchase of 
the site.  One example of a threshold criterion 
that must be satisfied prior to purchase is that a 
BFPP must perform ‘all appropriate inquiries’ 
(“AAI”) concerning environmental conditions at 
the site.  The Final Rule for AAI, which sets 
forth standards for satisfying the criterion, is 
effective on November 1, 2006.  Information on 
how to comply with this regulation is available 
on EPA’s Web site at 
http://www.epa.gov/brownfields/regneg.htm. 
(See exhibit “Ten Criteria for All Appropriate 
Inquiry” on this page.) 
 
It is important to note that new purchasers could 

become liable for environmental contamination if they interfere with the existing remedy, exacerbate existing 
contamination, or cause a new release of hazardous substances.  EPA is willing to discuss potential liability 
issues, including qualifications for BFPP status, with  prospective purchasers and their lenders.  Please note that 
EPA cannot give prospective purchasers legal advice.  Legal advice must be sought from private legal counsel, 
but EPA can explain the available liability protections. 
 

  
6 See Question 8 below for more information regarding liens. 
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Top 10 Questions to Ask When Buying a Superfund Site 
 
 
As previously stated, a purchaser who achieves and maintains BFPP status is not responsible for existing  
contamination, but may nonetheless want to voluntarily clean up a site, rather than wait for the potentially  
responsible party or the government to do it.    
 
When appropriate, EPA will enter into an agreement with a BFPP willing to perform a cleanup action at a site.  
EPA is currently developing a model work agreement for BFPPs.   
 
There are many reasons why a BFPP would want to perform the cleanup:  

x faster cleanup:  a BFPP may be able to clean up a site more quickly 

x better coordination:  a BFPP may be better able to coordinate cleanup activities into its reuse and/or 
redevelopment plans 

x purchasing incentives: a BFPP may be 
 able to negotiate a lower purchase price 

Eight Criteria for Managing Liability as a BFPP from the seller by undertaking cleanup 
 work that the seller would otherwise be 
x All disposal of hazardous substances occurred before responsible for

acquisition. 
x The person made all appropriate inquiries about the x windfall lien settlements: a BFPP may property before acquisition. be able to settle a windfall lien (seex The person provided all legally required notices with 

Question 8) by agreeing to perform all or respect to discovery or release of any hazardous 
part of a necessary cleanup and/or substances at the facility. 

x The person exercises appropriate care with respect to 
hazardous substances found at the facility by taking x cost recovery:  a BFPP may be entitled to 
reasonable steps to prevent releases. cost recovery from responsible parties 

x The person provides full cooperation and access to under appropriate circumstances  
EPA.   

x The person complies with land restrictions in 
connection with the response action and does not  5. DO I NEED A DOCUMENT FROM EPA 
impede the effectiveness of institutional controls. CONFIRMING I HAVE BFPP STATUS?x The person complies with requests for information 
and subpoenas.  

x The person is not potentially liable or affiliated with a NO, THE BFPP PROVISION IS DESIGNED TO BE 
potentially responsible party (“PRP”).  SELF-IMPLEMENTING which means that a 

prospective purchaser may achieve, and then 
after the purchase maintain, BFPP status 
without obtaining approval or oversight from 

EPA.  In appropriate circumstances, however, EPA may issue a status/comfort letter to prospective purchasers 
or their lenders to describe:  the cleanup status of a site; anticipated future cleanup actions, if any; the available 
liability protection provisions; the site-specific reasonable steps a purchaser should take with respect to the 
appropriate care criteria; and the status of any EPA liens.  
 
EPA strongly recommends that prospective purchasers contact the appropriate EPA Regional office prior to 
purchase of a federal Superfund site to discuss the cleanup status of the site and other site-related issues.  For 
EPA Regional contact information, go to http://www.epa.gov/superfund/programs/recycle/contact.htm.  In 
addition, EPA strongly encourages prospective purchasers to contact the state environmental protection agency 
where the site is located to discuss potential state issues such as liability and additional cleanup. 
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Top 10 Questions to Ask When Buying a Superfund Site  

6. AS THE PROPERTY OWNER, WILL I BE RESPONSIBLE FOR ONGOING OR FUTURE 
CLEANUP ACTIONS AT THE SITE? 

NO, A PROPERTY OWNER WITH BFPP STATUS WILL GENERALLY NOT BE RESPONSIBLE FOR THE ONGOING OR 
7FUTURE CLEANUP ACTIONS, BEYOND RESOLVING ANY APPLICABLE LIENS.   However, certain responsibilities 

associated with BFPP status may involve actions to prevent or mitigate releases.  For example, in certain 
circumstances, BFPPs may need to take reasonable steps to stop continuing releases, prevent threatened future 
releases, and prevent or limit human, environmental, or natural resource exposure to earlier hazardous substance 
releases.  This could include actions such as erecting or maintaining perimeter fences, removing drums, or 
creating containment berms, to fulfill appropriate care obligations.  For general information about appropriate 
care and reasonable steps to prevent releases, go to 
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-ref.pdf. 

7. ARE THERE LIMITATIONS ON WHAT I CAN DO AT THE SITE, AND IF SO HOW CAN I FIND 
OUT WHETHER ANY PROPERTY RESTRICTIONS ARE IN EFFECT AND WHAT THEY ARE? 

THERE MAY BE LIMITS ON USES OF THE SITE OR PROPERTIES WITHIN THE SITE. The statutory criteria for 
maintaining BFPP status include not impeding the integrity or effectiveness of institutional controls (“ICs”) and 
complying with all land use restrictions.  Accordingly, prospective purchasers must determine whether any 
temporary, permanent, or future use restrictions are or will be placed on 
the site during cleanup (EPA calls these use restrictions ‘institutional 
controls’) and how they may affect their plans for the site property. 
Prospective purchasers must also determine if engineered controls, such 
as a clay cap or monitoring wells, limit what they can do at the site 
property. 

Prospective purchasers can find out whether any restrictions apply to the 
site property by contacting EPA’s Regional office, the state 
environmental agency and/or the local government, and by talking to the 
current owner. Prospective purchasers can also find out this information 
by performing all appropriate inquiries as described in Question 4 above 
and at http://www.epa.gov/brownfields/regneg.htm. By learning whether 
any restrictions apply to the site property, and what they are, prospective 
purchasers can determine how their plans for the site property are 
affected. 

Enforcement of property restrictions established as part of a cleanup (e.g., restricting site property for 
commercial uses only) is normally overseen by the state or local government.  EPA (or the state) may also 
conduct periodic reviews to examine how the cleanup is functioning (typically every five years) and whether it 
remains protective. 

To ensure that BFPPs maintain their liability protections, it is important that all the property restrictions are 
followed and that the BFPP’s use of the site does not adversely affect or impede the cleanup.  In addition, 
BFPPs may be asked to implement appropriate property restrictions after they purchase the site property, so 
EPA encourages them to inquire about property restrictions before they purchase the site.  A BFPP may 
purchase a site before EPA has made a final cleanup decision and, therefore, EPA may be unable to predict what 
property restrictions are appropriate and will need to be implemented in the future. 

7 See Question 8 for a discussion on liens. 

Davie Landfill in Broward County, Florida has 
been redeveloped into Vista View Park, which 
includes walking, horseback riding, and bike trails; 
a picnic area; and a catch-and-release fishing 
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Top 10 Questions to Ask When Buying a Superfund Site  

8. DOES EPA USE LIENS THAT COULD AFFECT ME IF I ACQUIRE A SITE OR PROPERTY 
WITHIN A SITE AND HOW CAN I RESOLVE OR SETTLE AN EPA LIEN? 

EPA USES TWO TYPES OF LIENS THAT MAY AFFECT SITE PROPERTY: SUPERFUND LIENS AND WINDFALL LIENS. 
A “Superfund Lien” entitles EPA to recover cleanup costs that the Agency incurred from the property owner.  A 
“Windfall Lien” is potentially applicable to a site property if the owner is a BFPP.  The Windfall Lien is 
designed to prevent an entity from realizing an unfair windfall from the purchase of a property that has been 
cleaned up using taxpayer dollars.  EPA’s potential cost recovery under a Windfall Lien is limited to the 
increase in fair market value of the property attributable to cleanup or the United States’ unrecovered response 
costs, whichever is less. BFPPs should contact their EPA Regional office regarding the existence of a lien or 
EPA’s future intentions to perfect a lien on the property.  

The MDI Site in Houston, Texas is located two miles east of downtown and is near an environmental justice community. EPA  
and the Department of Justice worked with the bankruptcy trustee to ensure that the purchaser of the site committed to perform  
the on-site cleanup work.  This was the first settlement through which a BFPP agreed to perform the cleanup work at a  
Superfund site.  

Both of these liens can be released or waived upon satisfaction before the purchase of the site.  The satisfaction 
amount may be negotiated with EPA and would be embodied in a settlement agreement.  EPA may seek cash 
consideration, performance of work, or a combination of such consideration in connection with the lien releases 
and waivers.  Because EPA liens affect the total value of the property, lien settlement negotiations may need to 
include EPA, the current property owner, and the BFPP.  Often the liens can be resolved or settled concurrently 
because both the Superfund Lien and the Windfall Lien draw from the same available equity in a property.  In 
addition, EPA may also issue a status/comfort letter to prospective purchasers or their lenders to describe the 
status of any EPA liens.  

EPA has issued guidance, a model settlement document, and a sample comfort/status letter on Windfall Liens 
that can be found on EPA’s Web site at 
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/interim-windfall-lien.pdf. 

A FAQs fact sheet on Windfall Liens is available on EPA’s Web site at 
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/interim-windfall-lien-faq.pdf. 

9. COULD I ENCOUNTER PROBLEMS WHEN I TRY TO GET FINANCING TO BUY SITE 
PROPERTY OR BORROW FOR IMPROVEMENTS AND HOW CAN EPA HELP? 

CHANGES TO THE FEDERAL SUPERFUND LAW ADDRESSED MANY LENDER CONCERNS, BUT PROSPECTIVE 
PURCHASERS MIGHT STILL EXPERIENCE PROBLEMS. In the past, lenders were reluctant to provide financing for 
the purchase of federal Superfund sites because of concerns about:  
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Top 10 Questions to Ask When Buying a Superfund Site  

x  lender liability 
x  potential liability of the owner affecting the owner’s  

ability to repay the loan and   
x  the impact of the contamination on the value of the site  

property that secures the loan    

These concerns are diminishing for several reasons.  A 1996 
amendment to the federal Superfund law protects lenders from 
federal Superfund liability when the lenders comply with certain 
statutory requirements.  In particular, the lenders may not 
participate in the management of the facility. 

The Town of Londonderry, New Hampshire has 
Use of environmental insurance policies has increasingly  experienced an upsurge in economic activity with  

the redevelopment of the Tinkham Garage site.  alleviated lenders’ concerns about financial risks at federal 
Superfund sites.  The passage of time and increased reuse of 
brownfields and federal Superfund sites are demonstrating to lenders the significant financial value that these 
properties have and the potentially low risks of financing their purchase and redevelopment.   

In addition, the 2002 amendments to the federal Superfund law which provide for BFPP status for new buyers 
may provide assurance to lenders because borrowers will not be liable and their ability to repay the lender will 
not be affected. 

EPA has many tools to help alleviate lenders’ concerns about financing contaminated properties, including 
guidance documents, comfort/status letters, BFPP work agreements, and Ready for Reuse Determinations. 
EPA’s willingness to work with buyers and their lenders makes the acquisition of federal Superfund properties 
more feasible than ever before. 

10.  WHAT CAN EPA DO TO HELP A PROSPECTIVE PURCHASER DECIDE, AND CONVINCE 
LENDERS, TENANTS, AND OTHERS, THAT BUYING AND RE-USING A SUPERFUND SITE IS 
A GOOD IDEA? 

EPA HAS TOOLS THAT CAN BE USED TO DEMONSTRATE THAT BUYING OR USING A FEDERAL SUPERFUND SITE 
CAN BE A GOOD OPPORTUNITY. Some of these tools include: 

x  BFPP ‘Doing Work’ Agreements - EPA may enter into  
a settlement agreement with a BFPP who wishes to  
perform part or all of a cleanup.  The agreement provides  
for EPA oversight and may satisfy part or all of any  
windfall lien.  

x  Lien Settlements - EPA is willing to enter into  
negotiations and settlement agreements to resolve lien  
issues and facilitate reuse.  

x  Status/Comfort Letters - EPA may issue status letters or  
comfort letters that address the following:  

o  status of the site 
o  future anticipated actions at the site 
o  available liability protections 
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The Town of Arlington, Tennessee acquired the 
Arlington Blending & Packaging site in 2004 after 
EPA issued a comfort letter and Ready for Reuse 
Determination. Today the site is an active 
neighborhood park. 



 
 
 

 

 
 

 
 

  

 
 

 
 

 
   

 
  

  
 
 

  
 

  

 
 
  

 
 

 
 

 
 

  
 
 

  
 

 
 

   

 

Top 10 Questions to Ask When Buying a Superfund Site  

o  reasonable steps that a purchaser should take to stop any on-going releases and prevent future 
releases at sites where EPA has enough information about the site to make suggestions as to 
such steps and 

o  the status of EPA liens 

x  Ready for Reuse Determinations - EPA may also issue a Ready for Reuse Determination to affirm that 
the site’s conditions are protective of human health and the environment for specified uses.   

x  Discussions - EPA Regional staff are often willing to talk with or meet with a prospective purchaser, 
sellers, lenders, and other stakeholders to discuss the issues critical to the successful purchase and reuse 
of a federal Superfund site.  Providing examples of other federal Superfund sites that were successfully 
redeveloped and are now in reuse can also reassure local citizens and stakeholders of revitalization 
opportunities. 

x  Partial Deletions – While total cleanup of a site may take many years, many sites on the National 
Priorities List include portions that have been cleaned up and may be available for productive use. 
These portions may be partially deleted from the National Priorities List if EPA makes a determination 
that no further response work is required, the state concurs, and necessary institutional controls are in 
place. Any person, including individuals, businesses, entities, states, local governments, and other 
Federal agencies, may submit a petition requesting a partial deletion.  A partial deletion of a portion of a 
site from the National Priorities List can help to increase the site’s marketability. Please note:  EPA 
Superfund liens may still apply to the deleted parcel.  For more information on partial deletions visit 
http://www.epa.gov/superfund/action/postconstruction/deletion.htm. 

x  Site Reuse Fact Sheets – The Superfund Redevelopment Initiative Web site at 
http://www.epa.gov/superfund/programs/recycle/ provides summary information about federal 
Superfund sites that have been reused.  Detailed fact sheets for some sites are also available and may 
include data on economic impacts and environmental and social benefits resulting from the reuse of 
federal Superfund sites. 

Information about many of these tools can also be found on EPA’s Cleanup Enforcement Web site at 
http://www.epa.gov/compliance/cleanup/redevelop/landowner.html. 

Disclaimer: This document is provided solely as general information to highlight certain aspects of a more 
comprehensive program.  It does not provide legal advice, have any legally binding effect, or expressly or 
implicitly create, expand, or limit any legal rights, obligations, responsibilities, expectations, or benefits for any 
person. This document is not intended as a substitute for reading the statute or the guidances described above. 
It is the prospective purchaser’s sole responsibility to ensure that its proposed use does not interfere with or 
impede the site’s remedy or protectiveness.  EPA does not offer any guarantees or warranties as to the 
compatibility of a proposed use with the cleanup remedy.  It is also the purchaser’s sole responsibility to 
maintain liability protection status as a bona fide prospective purchaser. 
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Appendix C 

CERCLA Liability and Local Government  
Acquisitions and Other Activities  



United States Office of Enforcement and March 2011 
Environmental Protection Agency Compliance Assurance EPA-330-F-11-003 

CERCLA Liability and Local 
Government Acquisitions 
and Other Activities 

Office of Site Remediation Enforcement 

Local governments can play an important role in facilitating the cleanup and redevelopment of 
properties contaminated by hazardous substances. In particular, by acquiring contaminated 
properties, local governments have an opportunity to evaluate and assess public safety needs and 
promote redevelopment projects that will protect and improve the health, environment, and 
economic well-being of their communities.  

One impediment to local government acquisition of contaminated property is concern about 
potential liability for the cleanup costs under the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, also known as “Superfund”  or  “CERCLA,”  42  U.S.C.  
§§ 9601-9675. 

This fact sheet addresses CERCLA liability issues for local governments and summarizes key 
statutory provisions and requirements. 1 It is intended to assist local governments by identifying 
CERCLA liability issues and protections that may be applicable to local governments as they 
consider involvement at contaminated properties. 

The U.S. Environmental Protection Agency (EPA) recommends that local governments refer to 
the statutory language of CERCLA, the regulations at 40 C.F.R. Part 300 (known as the 
“National  Contingency  Plan”),  and relevant EPA guidance (referenced at the end of this 
document) for more detail.  EPA’s  Regional  offices 2 also may be able to provide information and 
assistance to local governments considering acquisition of contaminated properties.  EPA also 
encourages local governments to consult with their state environmental protection agency and 
legal counsel prior to taking any action to acquire, cleanup, or redevelop contaminated property. 

What is CERCLA? 

CERCLA  outlines  EPA’s  authority for cleaning up properties contaminated with hazardous 
substances regardless of whether the properties are in use or abandoned. Additionally, CERCLA 
establishes a strict liability system for determining who can be held liable for the costs of 
cleaning up contaminated properties.  CERCLA also provides EPA with robust enforcement 

1 A local government also may have obligations and/or be potentially liable under other environmental statutes such 
as the Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901-6992 (RCRA) or state laws. 
2 For contact information, see http://www.epa.gov/aboutepa/postal.html#regional. 

http://www.epa.gov/aboutepa/postal.html#regional


 

authorities  to  compel  cleanups  and  recover  EPA’s  response  and  enforcement  costs  incurred  at  
these properties.  Properties addressed under CERCLA authorities are commonly known as 
“Superfund  sites.”  

CERCLA also includes authority for EPA to provide grant funding for the assessment and 
cleanup of brownfield sites.  CERCLA § 101(39)(A) defines a brownfield site as “real  property, 
the expansion, redevelopment, or reuse of which may be complicated by the presence or 
potential presence of a hazardous substance, pollutant, or contaminant.”    Many  of  the  properties  
that local governments may be interested in acquiring may qualify as brownfield sites. 

For more general  information  about,  and  an  overview  of,  CERCLA,  please  see  EPA’s  website  at  
http://www.epa.gov/superfund/policy/cercla.htm. 

What are the various ways local governments become involved at 
contaminated properties? 

Local governments may become involved with contaminated properties in a number of ways, 
many of which present opportunities to facilitate cleanup or redevelopment.  The ways include: 

Providing incentives to promote redevelopment (i.e., zoning, tax increment financing, 
etc.); 
Responding to an emergency on the property;   
Transferring of tax liens;   
Collaborating with the current property owner;  
Leasing of the property by the municipality;  
Acquiring  the  property  and  “simultaneously”  transferring  it  to  a  third  party;;  
Acquiring the property with subsequent transfer to a third party; 
Acquiring the property and managing it through a “land bank”; or 
Acquiring the property for long-term use. 

Can a local government be liable under CERCLA? 

Yes. CERCLA is a strict liability statute that holds potentially responsible parties (PRPs) jointly 
and severally liable, without regard to fault, for cleanup costs incurred in response to the release 
or threatened release of hazardous substances.  Under CERCLA § 107, a person, including a 
local government, may be considered a PRP 3 if the person: 

Is the current owner or operator of the contaminated property;  
Owned or operated the property at the time of the disposal of the hazardous substance;  
Arranged for the hazardous substances to be disposed of or treated, or transported for  
disposal or treatment; or 
Transported the hazardous substances to the property. 

3 According to CERCLA, federally recognized tribes are not included as PRPs. 

2 

http://www.epa.gov/superfund/policy/cercla.htm


 

A local government that falls into one of the classes of PRPs described above may be potentially 
liable under CERCLA.  Fortunately, CERCLA includes liability exemptions, affirmative 
defenses, and protections that may apply to local governments.  Additionally, EPA has 
enforcement discretion guidance and site-specific tools that may address concerns about 
potential CERCLA liability. 

Is a local government liable under CERCLA if it responds to an emergency on 
a contaminated property? 

Local units of government, especially fire, health, and public safety departments, are often the 
first responders to emergencies and other dangerous situations at contaminated properties in their 
communities.  So as not to interfere with these activities, CERCLA § 107(d)(2) provides that 
state or local governments will  not  be  liable  for  “costs  or  damages  as  a  result  of  actions  taken  in  
response to an emergency created by a release or threatened release of a hazardous substance by 
or  from  property  owned  by  another  party.”   Note: This protection does not apply in cases where 
the local government is grossly negligent or intentionally engages in misconduct.  CERCLA § 
107(d)(2).  Negligence and intentional misconduct are fact-specific determinations. 

In addition, CERCLA § 123 authorizes EPA to reimburse local governments for the costs of 
temporary emergency measures taken in response to releases within their jurisdiction.  These 
temporary measures must be “necessary to prevent or mitigate injury to human health or the 
environment associated with the release or threatened release of any hazardous substance, 
pollutant, or contaminant.”   This reimbursement is to give financial assistance to government 
entities that do not have a budget allocated for emergency response and cannot otherwise provide 
adequate response measure.  The amount of the reimbursement may not exceed $25,000 for a 
single response. 

For more information on CERCLA § 123 reimbursements,  please  see  EPA’s  website  at 
http://www.epa.gov/ceppo/web/content/lawsregs/lgrover.htm. 

What CERCLA liability protections are available to local governments if they 
acquire contaminated property? 

CERCLA contains liability exemptions, affirmative defenses, and protections which may apply 
to a local government when it: 

Acquires contaminated property involuntarily by virtue of its function as a sovereign, 
CERCLA § 101(20)(D);  
Qualifies for a third party defense or innocent landowner liability protection, CERCLA 
§§ 107(b)(3), 101(35)(A); 
Qualifies as a bona fide prospective purchaser (BFPP) when it acquires the 
contaminated property, CERCLA §§ 101(40), 107(r)(1); or 
Is conducting or has completed a cleanup of a contaminated property in compliance 
with a state cleanup program, CERCLA § 128(b). 

3 
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Each of these is discussed below in further detail.  

Key CERCLA Provisions 

●  –  Could apply to local 
governments 
○  –  Could apply to local 
governments under 
certain circumstances 

Methods of Property Acquisition 

Ta
x 

Fo
re

cl
os

ur
e 

Ba
nk

ru
pt

cy
 

Es
ch

ea
t 

Em
in

en
t D

om
ai

n 

Pu
rc

ha
se

In
he

ri
ta

nc
e 

or
 B

eq
ue

st
 

A
ba

nd
on

m
en

t 

G
ift

/D
on

at
io

n 

Involuntary Acquisition 
§ 101(20)(D) 

●   ●   ●   ○   ●  

Bona Fide Prospective 
Purchaser Protection 
§§ 101(40) and 107(r)(1) ●   ●   ●   ●   ●   ●   ●   ● 

Third Party and 
Innocent Landowner 
Defenses 
§§ 107(b)(3) and 
101(35)(A) 

●   ●   ○   ●  

Enforcement Bar 
§ 128(b) 

● ● ● ● ● ● ● ● 

The method or type of property acquisition by a local government will play a critical role in the 
application of liability exemptions, affirmative defenses, or protections.  Although most often 
applied in the purchase and gift/donation context, BFPP status is available for the majority of 
property acquisitions.  Note:  In cases where it is unclear whether the involuntary acquisition 
exemption, affirmative defenses, or liability protections are sufficient, EPA encourages the local 
government to achieve and maintain BFPP status to increase certainty that it will not be liable 
under CERCLA. 
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  What  is  the  meaning  of  “involuntary acquisition”? 

CERCLA § 101(20)(D) 4 provides that a unit of state or local government will not be considered 
an owner or operator of contaminated property (and thus is exempt from potential CERCLA 
liability as a PRP) if the state or local government acquired ownership or control involuntarily.  
This provision includes a non-exhaustive list of examples of involuntary acquisitions, including 
obtaining property through bankruptcy, tax delinquency, abandonment, or “other circumstances 
in which the government entity involuntarily acquires title by virtue of its function as sovereign.”  
However, it is important to note that this exemption will not apply to any state or local 
government that caused or contributed to the release or threatened release of a hazardous 
substance from the facility. 

For purposes of EPA enforcement, EPA considers an involuntary acquisition or transfer to 
include  situations  “in  which  the  government’s  interest  in,  and  ultimate  ownership  of,  a  specific  
asset exists only because the conduct of a non-governmental  party…gives  rise to a statutory or 
common  law  right  to  property  on  behalf  of  the  government.”  5 Moreover, EPA acknowledges 
that tax foreclosure and other acquisitions by government entities often require some affirmative 
or volitional act by the local government. 6 Therefore, a government entity does not have to be 
completely passive during the acquisition in order for the acquisition of property to be 
considered involuntary under CERCLA. 7 Instead, EPA considers an acquisition to be 
involuntary if  the  government’s  interest in, and ultimate ownership of, the property exists only 
because the actions of a non-governmental  party  give  rise  to  the  government’s  legal  right  to  
control or take title to the property.  For example, although a local government might be required 
to engage in certain discretionary or volitional actions to acquire title to a property through tax 
delinquency foreclosure or abandonment per state statute, EPA would consider the acquisition 
involuntary. 8 

For  more  information  on  state  and  local  government  involuntary  acquisition,  please  see  EPA’s  
website at http://www.epa.gov/compliance/cleanup/revitalization/local-acquis.html. 

How does a local government become a bona fide prospective purchaser 
(BFPP)? 

A local government, whose potential liability is based solely on the fact that it knowingly 
purchased a contaminated property and is, therefore, considered the current owner or operator, 
will not be liable under CERCLA if it achieves and maintains BFPP status.  BFPP status may be 

4 CERCLA § 101(35)(A)(ii) also discusses involuntary acquisitions for a unit of state or local government in the 
context of the innocent landowner defense pursuant to CERCLA § 101(35)(A). 
5 Municipal Immunity from CERCLA Liability for Property Acquired through Involuntary State Action 
(EPA/OSRE/OSWER, 10/20/1995) at 3. 
6 Id. at 4. 
7 Id. 
8 Id. 
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achieved even when the buyer has knowledge of the contamination on the property at the time of 
purchase.  Moreover, EPA encourages local governments to achieve and maintain BFPP status in 
cases where it is unclear whether involuntary acquisition, affirmative defenses, or other liability 
protections may be sufficient to avoid CERCLA liability.  

CERCLA §§ 101(40) and 107(r)(1) provide that a BFPP is a person or tenant of a person who 
acquired the property after January 11, 2002 and meets the following threshold criteria: 

All Appropriate Inquiries (AAI) were performed prior to purchase of the property 
pursuant to CERCLA § 101(35)(B); 
All disposal of hazardous substances occurred before the party acquired the property; 
and 
The party has “no  affiliation”  with  a liable or potentially liable party. 

CERCLA §§ 101(40)(C)-(G) provide additional criteria for maintaining BFPP status.  These 
continuing obligations that must be met after acquisition of the property include: 

Complying with land use restrictions and not impeding the effectiveness of the 
institutional controls; 
Taking “reasonable  steps”  to  prevent  the release of hazardous substances.  These 
obligations are site-specific, but may include preventing threatened future releases 
and/or limiting exposure to earlier hazardous substance releases. Institutional controls, 
discussed further below, may play a critical role in complying with reasonable steps; 
Providing full cooperation, assistance and access;  
Complying with information requests and administrative subpoenas; and   
Providing legally-required notices.  

To remain protected from CERCLA liability for the existing contamination while it owns the 
property, a local government must maintain its BFPP status for as long as the potential for 
liability exists.  Potential liability exists for as long as contamination remains on the property 
and/or the statute of limitations on CERCLA cost recovery actions is not in effect.  It is 
important to note that a local government may become liable for any new contamination that 
may occur, even if the statute of limitations has run on existing contamination. 

Although a BFPP is not liable for the cost of cleaning up the property, the property itself could 
be  subject  to  a  “windfall  lien”9 if EPA has spent money cleaning up the property after the BFPP 
acquires it and EPA’s  cleanup efforts have increased the fair market value of the property.  
CERCLA § 107(r)(2).  The  windfall  lien  is  limited  to  the  lesser  of  EPA’s  unrecovered  response 
costs  or  the  increase  in  fair  market  value  attributable  to  EPA’s  cleanup.    EPA  may  be  able  to  file  
a windfall lien on the property if: 

EPA spent money cleaning up the property before acquisition by a BFPP if certain 
requirements are met (i.e., where there are substantial unreimbursed costs); 
EPA’s  response  action  results  in  a  significant  increase  in  the  property’s  fair  market  value; 
There are no viable, liable parties from whom EPA could recover its costs; and 

9 CERCLA contains two sections which discuss the ability of the federal government to impose liens. This fact 
sheet addresses the windfall provision of CERCLA § 107(r), but will not discuss liens provided under CERCLA § 
107(l). 

6 



 

A response action occurs while the property is owned by a person who is exempt (other 
than a BFPP) from CERCLA liability.  

Whether EPA will perfect a windfall lien and prevent a potential windfall in such instances will 
be determined by site-specific circumstances and the equities of the particular situation. 

For  more  information  on  AAI,  please  see  EPA’s  website  at  http://www.epa.gov/brownfields/ 
aai/index.htm.  For more information on the BFPP liability protection and/or windfall liens, 
please  see  EPA’s  website  at http://www.epa.gov/compliance/cleanup/revitalization/bfpp.html. 

What are the requirements for the third party defense or innocent landowner 
defense? 

CERCLA § 107(b)(3)  provides  a  “third  party”  affirmative  defense  to  CERCLA  liability  for any 
owner, including local governments, that can prove, by the preponderance of the evidence, that 
the contamination was caused solely by the act or omission of a third party whose act or 
omission  did  not  occur  “in  connection  with  a  contractual  relationship.”   Moreover, an entity 
asserting the CERCLA § 107(b)(3) defense must show that: a) it exercised due care with respect 
to the contamination; and b) it took precautions against foreseeable acts or omissions, and the 
consequences thereof by the third party that caused the contamination. 

Congress enacted the Brownfields Amendments 10 and expanded the third party defense by 
creating exclusions to the definition of a contractual relationship. Previously, the deed 
transferring title between a PRP and the new landowner  was  a  “contractual  relationship”  that  
prevented the new landowner from raising the traditional CERCLA § 107(b)(3) third party 
defense.  To promote redevelopment and provide more certainty, Congress also clarified the 
“innocent  landowner  defense,”  which requires an entity to meet the criteria set forth in CERCLA 
§ 101(35), in addition to the requirements of CERCLA § 107(b)(3).  CERCLA § 101(35)(A) 
distinguishes three types of innocent landowners: 

Purchasers who acquire property without knowledge of contamination, CERCLA § 
101(35)(A)(i); 
Governments  “which  acquired  the  facility  by  escheat,  or  through  any  other  involuntary  
transfers or acquisition, or through the exercise of eminent domain authority by 
purchase  or  condemnation,”  CERCLA  § 101(35)(A)(ii); and 
Inheritors of contaminated property, CERCLA § 101(35)(A)(iii).  

For more information on qualifying for the innocent landowner defense where the purchaser 
acquired  property  without  knowledge  of  the  contamination,  please  see  EPA’s  Interim Guidance 
Regarding Criteria Landowners Must Meet in Order to Qualify for Bona Fide Prospective 
Purchasers, Contiguous Property Owner, or Innocent Landowner Limitations on CERCLA 
Liability (Common Elements Guidance) available at 
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-guide.pdf. 

10 Small Business Liability Relief and Brownfields Revitalization Act (Pub. L. No. 107-118)(hereinafter the 
“Brownfields  Amendments”).  
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   How do state  response  programs  interact  with  CERCLA’s  enforcement  bar? 

Many states have established state-specific response programs (for example, State Superfund, 
brownfields, and voluntary cleanup programs).  These programs play a critical role in assessing 
and  cleaning  up  the  vast  majority  of  our  nation’s  brownfields  and  other  lower-risk sites.  EPA 
supports state response programs through: 

Grant funding to establish and enhance state programs; and 
Non-binding Memoranda of Agreement with individual states that provide general 
enforcement assurances to encourage assessments and cleanups pursuant to a state 
response program. 

CERCLA § 128(b) protects local governments and other parties from EPA enforcement, subject 
to specific exceptions, when they comply with a state response program and are conducting or 
have completed a cleanup of an eligible response site, as defined by CERCLA § 101(41).  This 
protection  is  known  as  the  “enforcement  bar.”   EPA has entered into non-binding Memoranda of 
Agreement with over 20 states which clarify EPA enforcement intentions under CERCLA at 
sites addressed in compliance with state response programs. It is important to note that while 
CERCLA § 128(b) may prohibit EPA from taking an enforcement action; it does not preclude 
third party litigation.  

For more information about state voluntary cleanup programs and Memoranda of Agreement, 
please  see  EPA’s  website  at http://www.epa.gov/compliance/cleanup/revitalization/state.html. 

What should a local government do if it obtains contaminated property from 
a land bank or redevelopment authority? 

EPA recognizes the importance and increased use of land banks and redevelopment agencies as a 
tool to address abandoned or vacant properties, promote smart growth, improve existing land use 
practices, and support local community development.  In an effort to make greater use of these 
tools, an increasing number of states and local governments are passing legislation creating land 
banks or redevelopment authorities to acquire, redevelop, and reuse abandoned properties.  

While many abandoned properties that are of interest to land banks and redevelopment 
authorities are not likely to be contaminated, local governments should be aware that 
contamination and potential CERCLA liability may exist.  A local government may increase the 
likelihood that the land bank or redevelopment authority is eligible for CERCLA liability 
protection by ensuring that the land bank or redevelopment authority conducts AAI prior to 
acquiring the property.  Not only is AAI a critical requirement for obtaining most CERCLA 
landowner liability protections, but it also aids local governments in making informed property 
acquisition decisions.  When acquiring abandoned contaminated properties, EPA encourages 
local governments to obtain BFPP status prior to acquisition if it is unclear whether other 
exemptions, affirmative defenses, or liability protections may apply. 
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How does CERCLA liability affect eligibility for federal brownfields grant 
funding? 

EPA brownfields grant money is available to 
eligible entities as defined by CERCLA § 104(k)(1).  
However, these funds cannot be used to pay 
response costs at a brownfield site for which the 
grantee is potentially liable under CERCLA § 107. 
If an applicant for brownfields grant money may be 
potentially liable at the site for which they are 
seeking funds, they must document that they qualify 
for  one  of  CERCLA’s  liability  protections.    
Therefore, one benefit of being covered by a 
CERCLA liability protection is that it enables 
certain non-liable entities to be potentially eligible 
for federal brownfields grant funding.  If a local 
government intends to protect itself against 
CERCLA liability and compete for federal 
brownfields grant funding, it is advisable for the 
local government to evaluate whether it is eligible 
for a grant or become eligible through a liability 
protection before acquiring a brownfield site.  

For more information about obtaining an EPA 
brownfields grant, grant guidelines, and discussions 

TYPES OF BROWNFIELDS FUNDING 
OPPORTUNITIES 

CERCLA §§ 104(k)(4) and (6) authorize 
EPA’s  Brownfields  Program  to  provide  
funding in a variety of ways: 

Assessment Grants 

Cleanup Grants 

Revolving Loan Fund Grants 

Job Training Grants 

Training, Research, and 
Technical Assistance Grants 

Targeted Brownfields 
Assessments 

Area-Wide Planning Pilot 
Program 

about  the  various  types  of  grants  that  are  available,  please  see  EPA’s  website  at  
http://www.epa.gov/brownfields/grant_info/index.htm. 

What protections exist when municipal solid waste is disposed of at a 
contaminated property? 

Prior to the Brownfield Amendments, entities that disposed of municipal solid waste at 
contaminated properties argued that they should not be liable for the cleanup of contamination 
that was originally and primarily caused by industrial polluters.  To address this issue, the 
Brownfield Amendments included CERCLA § 107(p) to create a qualified exemption from 
CERCLA liability for certain residential, small business, and non-profit generators of municipal 
waste  at  sites  on  CERCLA’s  National  Priorities  List.    However, this exemption does not apply to 
municipalities who owned or operated a site. 

For  more  information  on  the  municipal  solid  waste  exemption  and  EPA’s  guidance  on  the  
exemption,  please  see  EPA’s  website  at  http://www.epa.gov/compliance/resources/ 
policies/cleanup/superfund/interim-msw-exempt.pdf. 
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What steps might a local government take at a contaminated property to 
protect human health and the environment and ensure the integrity of a 
cleanup? 
When contamination remains on a property during or 
after cleanup activities, institutional controls may be 
used alone or in combination with engineered 
controls to ensure protection of human health and the 
environment.  Generally, institutional controls are 
designed to limit land or resource use (e.g., 
prohibitions on residential use or extraction of ground 
water) and to ensure the integrity of engineered 
controls (e.g., restrictions on excavating soils on or in 
the vicinity of a landfill cap).  

As with engineered controls, institutional controls 
must be maintained, monitored, and evaluated for as 
long as contamination remains on the property at 
levels that do not allow for unrestricted use and 
unlimited exposure. 

WHAT IS AN 
INSTITUTIONAL CONTROL? 

An institutional control is a legal or 
administrative restriction on the 
use of, or access to, a contaminated 
property to protect: 

1) the health of both humans and 
the environment; and 

2) ongoing cleanup activities and 
to ensure viability of the 
engineered controls. 

There are four categories of institutional controls: 
Proprietary Controls (e.g., easement, real covenant, statutory covenant) 
Governmental Controls (e.g., zoning, building permit, land use ordinance) 
Enforcement and Permit Tools (e.g., consent decree, permit, order) 
Informational Devices (e.g., deed notice, government advisory, state registry) 

Whether or not a local government asserts BFPP status, it may play a key role in implementing, 
monitoring, and enforcing certain institutional controls –  particularly for those it has the legal 
authority to implement or enforce.  A local government also may work proactively with 
developers, prospective buyers and tenants, and other parties to ensure that institutional control 
requirements are understood and properly integrated into the planning and future reuse of the 
property.  

If institutional controls are already in place on a particular property, it is important for local 
governments to understand the obligations the institutional controls impose and to consider how 
those obligations might be viewed by future owners, developers and property users.  In some 
situations, EPA or the state may be willing to modify existing institutional controls to facilitate 
the appropriate reuse of the property as long as the engineered controls component of the cleanup 
will not be compromised and remains protective of human health and the environment. 

For  more  information  about  institutional  controls  issues,  please  see  EPA’s  website  at  
http://www.epa.gov/superfund/policy/ic/index.htm. 
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CERCLA Liability and Local Government Acquisition of 
Contaminated Property: 

Key Documents 

Local 
Government 

Issue 
CERCLA 
Provision Relevant EPA Documents or Guidance (if any) 

Involuntary 
Acquisition 

§ 101(20)(D) •  Policy on Interpreting CERCLA Provisions Addressing Lenders and 
Involuntary Acquisitions by Government Entities (EPA/OSRE, 6/30/1997) 

•  Policy on CERCLA Enforcement Against Lenders and Government Entities 
that Acquire Property Involuntarily (EPA/DOJ, 9/22/2005) 

•  Municipal Immunity from CERCLA Liability for Property Acquired 
through Involuntary State Action (EPA/OSRE/OSWER, 10/20/1995) 

•  Fact Sheet: The Effect of Superfund on Involuntary Acquisitions of 
Contaminated Property by Government Entities (EPA/OSRE, 12/31/1995) 

Third Party 
and Innocent 
Landowner 
Defenses 

§§ 107(b)(3), 
101(35)(A)(ii) 

•  Interim Guidance Regarding Criteria Landowners Must Meet in Order to 
Qualify for Bona Fide Prospective Purchasers, Contiguous Property Owner, 
or Innocent Landowner Limitations on CERCLA Liability ("Common 
Elements") (EPA/OSRE, 3/6/2003) 

Bona Fide 
Prospective 
Purchaser 

§ 101(40) and 
§ 107(r) 

•  Interim Guidance Regarding Criteria Landowners Must Meet in Order to 
Qualify for Bona Fide Prospective Purchasers, Contiguous Property Owner, 
or Innocent Landowner Limitations on CERCLA Liability ("Common 
Elements") (EPA/OSRE, 3/6/2003) 

•  Issuance of CERCLA Model Agreement and Order on Consent for Removal 
Action by a Bona Fide Prospective Purchaser (OSRE/USDOJ, 11/27/2006) 

•  Enforcement Discretion Guidance Regarding the Applicability of the Bona 
Fide Prospective Purchaser Definition in CERCLA § 101(40) to Tenants 
(OSRE/OSWER, 1/19/2009) 

•  Enforcement Discretion Guidance Regarding the Applicability of the Bona 
Fide Prospective Purchaser Definition in CERCLA Section 101(40) to 
Tenants: Frequently Asked Questions (OSRE, 11/1/2009) 

Windfall 
Liens 

§ 107(r) •  Interim Enforcement Discretion Policy concerning Windfall Liens Under 
Section 107(r) of CERCLA (EPA/DOJ, 7/16/2003) 

•  Windfall Lien Guidance: Frequently Asked Questions (OSRE, 4/1/2008) 
•  Windfall Lien Administrative Procedures (OSRE, 1/8/2008) 
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Local 
Government 

Issue 
CERCLA 
Provision Relevant EPA Documents or Guidance (if any) 

Brownfield 
Grants 

§ 104(k)(4) and 
(6) 

•  Brownfields Assessment Pilot/Grants at 
http://epa.gov/brownfields/assessment_grants.htm 

•  Revolving Loan Fund Pilot/Grants at http://epa.gov/brownfields/rlflst.htm 
•  Cleanup Grants at http://epa.gov/brownfields/cleanup_grants.htm 
•  Area-Wide Planning Pilot Program at 

http://www.epa.gov/brownfields/areawide_grants.htm 
•  Brownfield Grant Guidelines Frequently Asked Questions at 

http://www.epa.gov/brownfields/proposal_guides/faqpguid.htm 

Institutional 
Controls 

§§ 101(40)(F), 
107(q)(1)(A)(V) 

•  Institutional Controls: A Citizen's Guide to Understanding Institutional 
Controls at Superfund, Brownfields, Federal Facilities, Underground 
Storage Tank, and Resource Conservation and Recovery Act Cleanups 
(EPA/OSWER, 2/2005) 

•  Institutional Controls: A Guide to Implementing, Maintaining, and 
Enforcing Institutional Controls at Contaminated Sites (EPA Interim Final 
Draft 11/2010) 

•  Institutional Controls: A Site Manager's Guide to Identifying, Evaluating 
and Selecting Institutional Controls at Superfund and RCRA Corrective 
Action Cleanups (EPA/OSWER, 9/2000) 

State 
Voluntary 
Cleanups and 
Memoranda 

§§ 101(41), 
128 

•  To see state-specific voluntary cleanup programs Memoranda of 
Agreement, please see 
http://www.epa.gov/brownfields/state_tribal/moa_mou.htm 

of Agreement 

Contact Information 

If  you  have  any  questions  about  this  fact  sheet,  please  contact  Cecilia  De  Robertis  of  EPA’s  
Office of Site Remediation Enforcement at 202-564-5132 or derobertis.cecilia@epa.gov. 

Disclaimer:  This document is provided solely as general information to highlight certain 
aspects of a more comprehensive program.  It does not provide legal advice, have any legally 
binding effect, or expressly or implicitly create, expand, or limit any legal rights, obligations, 
responsibilities, expectations, or benefits for any person.  This document is not intended as a 
substitute for reading the statute or the guidance documents described in this document.  It is the 
local  government’s  sole  responsibility  to  ensure  that  it  obtains  and  retains  liability  protections.    
EPA does not offer any guarantees or warranties for or related to acquisition of a contaminated 
property  or  formerly  contaminated  property.    It  is  also  the  local  government’s  sole  responsibility  
to maintain liability protection status as a contiguous property owner, bona fide prospective 
purchaser, or innocent land owner. 
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Appendix D 

Brownfields Enforcement and Land Revitalization   
Policy and Guidance Documents  

The following documents are available on the cleanup enforcement website at 
http://www.epa.gov/compliance/cleanup/revitalization/index.html. 

ALL APPROPRIATE INQUIRIES 

Standards and Practices for All Appropriate Inquiries; Final Rule, November 1, 2005 

Final rule detailing the standards and practices for all appropriate inquiries (AAI). The rule establishes specific 
regulatory requirements and standards for conducting AAI into the previous ownership and uses of a property for the 
purposes of meeting the AAI provisions necessary to qualify for certain landowner liability protections under 
Superfund. The standards and practices also will be applicable to persons conducting site characterization and 
assessments with the use of grants awarded by EPA.  

To access online: http://www.epa.gov/brownfields/aai/index.htm. 

BONA FIDE PROSPECTIVE PURCHASER (BFPP) 

Enforcement Discretion Guidance Regarding the Applicability of the Bona Fide Prospective 
Purchaser Definition in CERCLA 101(40) to Tenants, January 14, 2009 

Provides guidance on how EPA intends to exercise its enforcement discretion with regard to the bona fide 
prospective purchaser provision.  Specifically, it recognizes the important role that leasehold interests play in 
facilitating the cleanup and reuse of brownfields and other contaminated properties.   

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/bfpp-tenant-
mem.pdf 

Interim Guidance Regarding Criteria Landowners Must Meet in Order to Quality for Bona Fide Prospective 
Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations on CERCLA Liability 
(“Common Elements”), March 6, 2003 

Provides general information regarding the common elements of the landowner liability protections contained in the 
2002 Brownfields Amendments to Superfund. These common elements include the requirements of “all appropriate 
inquiry” (AAI), demonstrating no affiliation with a liable party, and continuing obligations.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-
guide.pdf 

“Common Elements” Guidance Reference Sheet, March 6, 2003 

Highlights the main points made in EPA’s March 2003 “Common Elements” guidance document concerning the 
conditional liability provided to bona fide prospective purchasers, contiguous property owners, and innocent 
landowners by the 2002 Brownfield Amendments. The document focuses on the shared factors required to qualify 
for the above Superfund liability protections.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-
ref.pdf 
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Issuance of CERCLA Model Agreement and Order on Consent for Removal Action by a Bona Fide 
Prospective Purchaser, November 27, 2006 

Provides a model agreement and order on consent for those bona fide prospective purchasers (BFPP) who are 
required to perform a removal action. This model addresses those situations where there is a federal interest or 
where the work is complex or significant in extent, such as where EPA will oversee the removal action or where the 
removal work will exceed the “reasonable steps to prevent releases” obligation upon which BFPP status depends.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/bfpp-ra-mem.pdf 

Bona Fide Prospective Purchases and the New Amendments to CERCLA, May 31, 2002 

Describes when EPA will consider providing a bona fide prospective purchaser (BFPP) with a liability limitation 
despite having knowledge of contamination pursuant to changes made to the Superfund statute by the 2002 
Brownfield Amendments. The Amendments list certain requirements that must be met to achieve BFPP status, dis-
pense with the prior need for Prospective Purchaser Agreements (PPA) (except in limited circumstances), and 
provide for EPA’s recovery of any windfall that a purchaser may receive.  

To access online: http://www.epa.gov/compliance/resources/ policies/cleanup/superfund/bonf-pp-cercla-
mem.pdf 

BROWNFIELDS GRANTS 

Regional Determinations Regarding Which Sites are Not “Eligible Response Sites” under CERCLA 
Section 101(41)(C)(i), as Added by the Small Business Liability Relief and Brownfields Revitalization 
Act, March 6, 2003 

Provides background information on the definition of an eligible response site, how the regions make a 
determination of whether a site fits this definition, and what the implications of this determination are. This 
document also provides the regions with guidance for making these determinations in conjunction with future site 
assessment decisions and for sites with past site assessment determinations.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/reg-determ-small-
bus-mem.pdf 

COMFORT LETTERS 

Interim Enforcement Discretion Policy Concerning “Windfall Liens” Under Section 107(r) of CERCLA, July 
16, 2003 

Discusses EPA and the Department of Justice’s (DOJ) interim policy implementation of the new CERCLA 107(r) 
windfall lien provision contained in the 2002 Brownfields Amendments. This document lists the factors that EPA 
will use to determine whether to file a lien, in addition to discussing how EPA will settle the liens and the possibility 
of EPA issuing comfort letters to or making agreements with bona fide prospective purchaser (BFPPs). 

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/interim-windfall-
lien.pdf 

Interim Guidance Regarding Criteria Landowners Must Meet in Order to Quality for Bona Fide Prospective 
Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations on CERCLA Liability 
(“Common Elements”), March 6, 2003 

Provides general information regarding the common elements of the landowner liability protections contained in the 
2002 Brownfields Amendments to Superfund. These common elements guidance includes a discussion of the 
reasonable steps letter. 

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-
guide.pdf 
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To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-
ref.pdf 

Comfort/Status Letters for RCRA Brownfields Properties, February 5, 2001 

Addresses the use of comfort/status letters at Resource Conservation and Recovery Act (RCRA) properties, where 
the letters may facilitate the cleanup and reuse of brownfield sites, where there exists a real probability or perception 
that EPA may initiate a cleanup, or where there is no other adequate mechanism to assuage a party’s concerns. This 
document also includes four sample letters.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/rcra/comfort-rcra-brwn-
mem.pdf 

Policy on the Issuance of Comfort/Status Letters, November 8, 1996 

Discusses EPA’s policy on the use of comfort/status letters to provide the recipient party with any releasable 
information that EPA has pertaining to a property, as well as interpret what the information means and the likelihood 
or current plans for EPA to undertake any Superfund action. A letter is used in order to facilitate the cleanup and 
redevelopment of a brownfield site if there is a realistic perception or probability of incurring liability or if there is 
no other mechanism available to address the recipient’s concerns. This document also contains four sample 
comfort/status letters. 

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/comfort-let-
mem.pdf 

CONTAMINATED AQUIFERS 

Final Policy Toward Owners of Property Containing Contaminated Aquifers, May 24, 1995 

Details EPA’s position concerning owners of property that contains an aquifer that has become contaminated as a 
result of subsurface migration. In certain circumstances, EPA will not take enforcement action against a landowner 
whose property has become contaminated through subsurface migration through no fault of their own, their agent, or 
their employee. In addition, EPA may consider de minimis settlements which would protect the landowner from 
contribution suits.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/contamin-aqui-
rpt.pdf 

CONTIGUOUS PROPERTY OWNERS 

Memorandum transmitting Model CERCLA Section 107(q)(3) Contiguous Property Owner Assurance 
Letter, November 9, 2009 

This memorandum discusses and transmits a model contiguous property owner assurance letter to be used in 
accordance with a January 2004 interim guidance regarding contiguous property owners. 

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/cpo-assure-mod-ltr-
mem.pdf 

Contiguous Property Owner Guidance Reference Sheet, February 5, 2004 

The reference sheet summarizes the important points and requirements of the January 13, 2004 guidance document 
“Interim Enforcement Discretion Guidance Regarding Contiguous Property Owners,” which addresses liability 
limitations.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/contig-prop-
faq.pdf 
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Interim Enforcement Discretion Guidance Regarding Contiguous Property Owners, January 13, 2004 

Addresses the addition of liability protection to contiguous property owners to Superfund by the 2002 Brownfields 
Amendments. The document discusses the criteria property owners need to meet, how the Amendments apply to 
current and former owners, the relationship between the Amendments and EPA’s Residential Homeowner Policy 
and Contaminated Aquifers Policy, and mechanisms that EPA may use to resolve landowner liability concerns.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/contig-prop.pdf 

Interim Guidance Regarding Criteria Landowners Must Meet in Order to Quality for Bona Fide Prospective 
Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations on CERCLA Liability 
(“Common Elements”), March 6, 2003 

Provides general information regarding the common elements of the landowner liability protections contained in the 
2002 Brownfields Amendments to Superfund. These common elements include the requirements of “all appropriate 
inquiry” (AAI), demonstrating no affiliation with a liable party, and continuing obligations.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-
guide.pdf 

“Common Elements” Guidance Reference Sheet, March 6, 2003 

Highlights the main points made in EPA’s March 2003 “Common Elements” guidance document concerning the 
conditional liability provided to bona fide prospective purchasers, contiguous property owners, and innocent 
landowners by the 2002 Brownfield Amendments. The document focuses on the shared factors required to qualify 
for the above Superfund liability protections.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-
ref.pdf 

DE MICROMIS 

Revised Settlement Policy and Contribution Waiver Language Regarding Exempt De Micromis and Non-
Exempt De Micromis Parties, November 6, 2002 

Provides a revision to EPA and DOJ’s policy regarding settlements with de micromis parties at Superfund sites in 
light of the codification of this policy in the 2002 Brownfields Amendments. This document also revises the model 
contribution waiver language that has been used in CERCLA agreements to waive private contribution claims 
against parties that contributed only very small amounts of waste. In addition, this document contains five attach-
ments of model language.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/wv-exmpt-
dmicro-mem.pdf 

ENVIRONMENTALLY RESPONSIBLE, REDEVELOPMENT & REUSE 

Environmentally Responsible, Redevelopment & Reuse (“ER3”) Frequently Asked Questions and Answers, 
December 31, 2005 

Provides a list of frequently asked questions and answers regarding EPA’s Environmentally Responsible, 
Redevelopment and Reuse (ER3) Initiative. This program seeks to encourage redevelopment in a sustainable way 
that prevents future environmental hazards through incentives, assistance, and education.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/er3-faqs-05.pdf 
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INNOCENT LANDOWNERS 

Interim Guidance Regarding Criteria Landowners Must Meet in Order to Quality for Bona Fide Prospective 
Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations on CERCLA Liability 
(“Common Elements”), March 6, 2003 

Provides general information regarding the common elements of the landowner liability protections contained in the 
2002 Brownfields Amendments to Superfund. These common elements include the requirements of “all appropriate 
inquiry” (AAI), demonstrating no affiliation with a liable party, and continuing obligations.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-
guide.pdf

 “Common Elements” Guidance Reference Sheet, March 6, 2003 

Highlights the main points made in EPA’s March 2003 “Common Elements” guidance document concerning the 
conditional liability provided to bona fide prospective purchasers, contiguous property owners, and innocent 
landowners by the 2002 Brownfield Amendments. The document focuses on the shared factors required to qualify 
for the above Superfund liability protections.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-
ref.pdf 

INVOLUNTARY ACQUISITION 

CERCLA Liability and Local Government Acquisitions and Other Activities, March 2011 

This fact sheet is intended to be a resource for local governments concerned about incurring potential CERCLA 
liability as a result of activities to facilitate cleanup and redevelopment of contaminated properties.  Among other 
topics, this document addresses involuntary acquisition issues. 

To access online: http://www.epa.gov/oecaerth/cleanup/revitalization/local-acquis.html. 

Municipal Immunity from CERCLA Liability for Property Acquired through Involuntary State Action, 
October 20, 1995 

Sets forth EPA and DOJ policy regarding the government’s enforcement of Superfund against lenders and against 
governmental entities that acquire property involuntarily.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/immunity-cercla-
mem.pdf 

Policy on CERCLA Enforcement Against Lenders and Government Entities that Acquire Property 
Involuntarily, updated version of September 22, 1995 memorandum, October 23, 1995 

Provides EPA and DOJ’s policy to adhere to the 1992 “Lender Liability Rule” as official enforcement policy in 
order to appropriately contend with those lenders and governmental entities who have acquired contaminated prop-
erty involuntarily.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/cercla-enfinvol-
mem.pdf 
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Policy on Interpreting CERCLA Provisions Addressing Lenders and Involuntary Acquisitions by 
Government Entities, June 30, 1997 

Sets forth EPA’s policy on lender and governmental entity involuntary acquisition of contaminated property in light 
of the amendments to Superfund as a result of the passage of the Asset Conservation, Lender Liability, and Deposit 
Insurance Protection Act of 1996. In addition, this document discusses how these amendments affect EPA’s 
application of the Lender Liability Rule.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/lendr-aquis-
mem.pdf 

The Effect of Superfund on Involuntary Acquisitions of Contaminated Property by Government Entities, 
December 31, 1995 

Sets forth EPA’s policy on Superfund enforcement against government entities that involuntarily acquire 
contaminated property. Also describes some types of government actions that EPA believes qualify for a liability 
exemption or a defense to Superfund liability.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/fs-involacquprty-
rpt.pdf 

MUNICIPAL SOLID WASTE 

Interim Guidance on the Municipal Solid Waste Exemption Under CERCLA Section 107(p), August 20, 
2003 

Discusses the qualified liability exemption added to Superfund by the 2002 Brownfields Amendments and provided 
to certain residential, small business and non-profit generators of municipal solid waste (MSW) at sites on the 
National Priorities List (NPL). This document discusses the criteria to qualify for this exemption, the provisions in 
the Amendments meant to deter litigation against exempt parties, and the interaction between this exemption and 
existing policies.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/interim-msw-
exempt.pdf 

PROSPECTIVE PURCHASER AGREEMENTS AND PROSPECTIVE LESSEE AGREEMENTS 

Prospective Purchaser Agreements and Other Tools to Facilitate Cleanup and Reuse of RCRA Sites, April 8, 
2003 

Discusses three useful tools for EPA to overcome obstacles in cleanup and reuse of Resource Conservation and 
Recovery Act (RCRA) sites:  

• Prospective Purchaser Agreements (PPA),  
• the February 2003 “Final Guidance on Corrective Action Activities at RCRA Facilities,” and 
• comfort/status letters. This document also includes the factors used by EPA to evaluate a request for a PPA. 

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/rcra/memoppa.pdf 

Guidance on Agreements with Prospective Purchasers of Contaminated Property, May 24, 1995 

Provides guidance to prospective purchasers of contaminated Superfund property, specifically concerning the 
expanded circumstances by which purchasers can enter into covenants not to sue with EPA. This document also 
provides a model agreement.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/prosper-cont-
mem.pdf 
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READY FOR REUSE DETERMINATION 

Guidance for Preparing Superfund Ready for Reuse (RfR) Determinations, February 12, 2004 

Provides guidance to EPA employees in preparing Ready for Reuse Determinations (RfR) in order to encourage the 
reuse of Superfund sites by informing the real estate market of the status of the site subject to the determination. RfR 
is an environmental status report that documents a technical determination by EPA, in consultation with the States, 
Tribes, and local governments, that all or a portion of a Superfund site can support specified types of uses and 
remain protective of human health and the environment. 

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/rfr-deter-mpt.pdf 

RESIDENTIAL PROPERTIES 

Policy Towards Owners of Residential Property at Superfund Sites, July 3, 1991 

Sets forth EPA’s policy to not require an owner of residential property to undertake response actions or pay cleanup 
costs, unless the owner has caused the contamination. This policy does not apply when the owner fails to cooperate 
with EPA or a state’s response actions, meet CERCLA obligations, or uses the property inconsistently with a 
residential use depiction.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/policy-owner-
rpt.pdf 

SUPPLEMENTAL ENVIRONMENTAL PROJECTS 

Brownfields Sites and Supplemental Environmental Projects (SEPs), November 30, 2006 

Provides background information on the use of supplemental environmental projects (SEPs), in addition to questions 
and answers on the complementary role of SEPs at brownfield sites. This document supersedes the 1998 guidance 
document “Using Supplemental Environmental Projects to Facilitate Brownfields Redevelopment.”  

To access online: 
http://www.epa.gov/compliance/resources/publications/cleanup/brownfields/brownfield-seps.pdf 

Transmittal of “Supplemental Environmental Projects: Green Building on Contaminated Properties,” July 
24, 2004 

Contains a fact sheet on supplemental environmental projects to promote redevelopment on contaminated properties. 
EPA issued this fact sheet to improve the environmental performance of redevelopment that follows clean up at any 
contaminated property.  

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/brownfields/sep-redev-fs.pdf 

WINDFALL LIENS 

Interim Enforcement Discretion Policy Concerning “Windfall Liens” Under Section 107(r) of CERCLA, July 
16, 2003 

Discusses EPA and the Department of Justice’s (DOJ) interim policy implementation of the new CERCLA 107(r) 
windfall lien provision contained in the 2002 Brownfields Amendments. This document lists the factors that EPA 
will use to determine whether to file a lien, in addition to discussing how EPA will settle the liens and the possibility 
of EPA issuing comfort letters to or making agreements with bona fide prospective purchaser (BFPPs). 

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/interim-windfall-
lien.pdf 
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“Windfall Liens” Guidance Frequently Asked Questions, July 16, 2003 

Provides questions and answers regarding Superfund’s windfall lien section, including what properties it applies to, 
the factors that EPA uses to determine whether EPA will file a windfall lien, and how the windfall lien interacts with 
a § 107(l) lien. 

To access online: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/interim-windfall-
lien-faq.pdf 
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Appendix E 
Contact Information 

HEADQUARTERS 

U.S. Environmental Protection Agency, 1200 Pennsylvania Avenue, N.W., Washington, 
DC 20460-0001  

Office of Site Remediation Enforcement: 
http://www.epa.gov/compliance/cleanup/revitalization/index.html 

Office of Brownfields and Land Revitalization: 
http://www.epa.gov/brownfields/ 

Office of Superfund Remediation and Technology Innovation:  
http://www.epa.gov/superfund/partners/osrti/index.htm 

Office of Resource Conservation and Recovery 
http://www.epa.gov/osw/hazard/index.htm 

Office of Underground Storage Tanks: 
http://www.epa.gov/oust/ 

Federal Facilities Restoration and Reuse Office 
http://www.epa.gov/fedfac/ 

REGIONAL CONTACTS 

Regional Brownfields Coordinators: http://epa.gov/brownfields/corcntct.htm 
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All Appropriate Inquiries 
Final Rule 

WHAT IS “ALL APPROPRIATE INQUIRIES”? 
“All appropriate inquiries” is the process of evaluating a 
property’s environmental conditions and assessing potential 
liability for any contamination. 

WHY IS EPA ESTABLISHING STANDARDS FOR 

CONDUCTING ALL APPROPRIATE INQUIRIES? 
The 2002 Brownfi elds Amendments to CERCLA require 
EPA to promulgate regulations establishing standards and 
practices for conducting all appropriate inquiries. 

STAKEHOLDER COLLABORATION 

A Negotiated Rulemaking Committee consisting of 
25 diverse stakeholders developed the proposed rule. 
Following publication of the proposed rule, EPA provided 
for a three month public comment period. EPA received 
over 400 comments from interested parties. Based upon a 
review and analysis of issues raised by commenters, EPA 
developed the fi nal rule. 

WHEN IS THE RULE EFFECTIVE? 
The final rule is effective on November 1, 2006—one 
year after being published in the Federal Register.  Until 
November 1, 2006, both the standards and practices 
included in the final regulation and the current interim 
standards established by Congress for all appropriate 
inquiries (ASTM E1527-00) will satisfy the statutory 
requirements for the conduct of all appropriate inquiries. 

WHO IS AFFECTED? 
The final All Appropriate Inquiries requirements are 
applicable to any party who may potentially claim 
protection from CERCLA liability as an innocent 
landowner, a bona fide prospective purchaser, or a 
contiguous property owner.  Parties who receive grants 
under the EPA’s Brownfields Grant program to assess 
and characterize properties must comply with the All 
Appropriate Inquiries standards. 

WHEN MUST ALL APPROPRIATE INQUIRIES BE 

CONDUCTED? 
All appropriate inquiries must be conducted or updated 
within one year prior to the date of acquisition of a property. 
If all appropriate inquiries are conducted more than 180 days 
prior to the acquisition date, certain aspects of the inquiries 
must be updated. 

WHAT SPECIFIC ACTIVITIES DOES THE RULE 

REQUIRE? 
Many of the inquiry’s activities must be conducted by, 
or under the supervision or responsible charge of, an 
individual who qualifies as an environmental professional 
as defined in the fi nal rule. 

The inquiry of the environmental professional must 
include: 
•  interviews with past and present owners, operators and 

occupants; 
•  reviews of historical sources of information; 
•  reviews of federal, state, tribal and local government 

records; 
•  visual inspections of the facility and adjoining properties; 
•  commonly known or reasonably ascertainable 

information; and 
•  degree of obviousness of the presence or likely presence 

of contamination at the property and the ability to detect 
the contamination. 

Additional inquiries that must be conducted by or for the 
prospective landowner or grantee include: 
•  searches for environmental cleanup liens; 
•  assessments of any specialized knowledge or experience 

of the prospective landowner (or grantee); 
•  an assessment of the relationship of the purchase price to 

the fair market value of the property, if the property was 
not contaminated; and 

•  commonly known or reasonably ascertainable 
information. 



HOW DOES THE FINAL AAI RULE DIFFER FROM 

THE INTERIM STANDARD? 
The final All Appropriate Inquiries rule does not differ 
significantly from the ASTM E1527-00 standard. The 
rule includes all the main activities that previously were 
performed as part of environmental due diligence such 
as site reconnaissance, records review, interviews, and 
documentation of recognized environmental conditions. 
The final rule, however, enhances the inquiries by 
extending the scope of a few of the environmental due 
diligence activities. In addition, the final rule requires that 
significant data gaps or uncertainties be documented. 

Under the final All Appropriate Inquiries rule, interviewing 
the subject property’s current owner or occupants is 
mandatory.  The ASTM E1527-00 standard only required 
that the environmental professional make a reasonable 
attempt to conduct such interviews. In addition, the fi nal 
rule includes provisions for interviewing past owners and 
occupants of the subject property, if necessary to meet 
the objectives and performance factors. Under the ASTM 
E1527-00 standard, the environmental professional had 
to inquire about past uses of the subject property when 
interviewing the current property owner. 

The final rule also requires an interview with an owner of a 
neighboring property if the subject property is abandoned. 
The ASTM E1527-00 standard included such interviews at 
the environmental professional’s discretion. 

The final rule does not specify who is responsible for 
performing record searches, including searches for use 
limitations and environmental cleanup liens. The ASTM 
E1527-00 standard specified that these record searches are 
the responsibility of the user and required that the results be 
reported to the environmental professional. 

Unlike the ASTM E1527-00 standard, the fi nal rule 
requires the examination of tribal and local government 
records and more extensive documentation of data gaps. 

The final rule includes specifi c documentation requirements 
if the subject property cannot be visually inspected. 
The ASTM E1527-00 standard did not include such 
requirements. 

WHO QUALIFIES AS AN ENVIRONMENTAL 

PROFESSIONAL? 
To ensure the quality of all appropriate inquiries, the 
final rule includes specific educational and experience 
requirements for an environmental professional. 

The final rule defines an environmental professional as 
someone who possesses suffi cient specifi c education, 
training, and experience necessary to exercise professional 
judgment to develop opinions and conclusions regarding 
conditions indicative of releases or threatened releases on, 
at, in, or to a property, sufficient to meet the objectives and 
performance factors of the rule, and has: (1) a state or tribal 
issued certification or license and three years of relevant 
full-time work experience; or (2) a Baccalaureate degree or 
higher in science or engineering and five years of relevant 
full-time work experience; or (3) ten years of relevant full-
time work experience. 

For more information on the environmental professional 
definition, please see EPA’s Fact Sheet on the Defi nition of 
an Environmental Professional. 

WILL THERE BE AN UPDATED ASTM PHASE I 
SITE ASSESSMENT STANDARD? 
Yes.  ASTM International updated its E1527-00 standard, 
“Standard Practice for Environmental Site Assessments:  
Phase I Environmental Site Assessment Process.”  EPA 
establishes that the revised ASTM E1527-05 standard is 
consistent with the requirements of the final rule for all 
appropriate inquiries and may be used to comply with the 
provisions of the rule. 

CONTACT INFORMATION 

Patricia Overmeyer 
U.S. EPA’s Offi ce of Brownfi elds Cleanup and 
Redevelopment 
(202) 566-2774 
Overmeyer.Patricia@epa.gov 

Also, please see the U.S. EPA’s web site at 
www.epa.gov/brownfields for additional information. 

Brownfields Fact Sheet         Solid Waste EPA 560-F-05-240 
AAI Final Rule          and Emergency           October 2005 
             Response (5105) www.epa.gov/brownfields/ 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 312 

[SFUND–2004–0001; FRL–7989–7] 

RIN 2050–AF04 

Standards and Practices for All 
Appropriate Inquiries 

AGENCY: Environmental Protection  
Agency.  
ACTION: Final rule.  

SUMMARY: The Environmental Protection 
Agency (EPA) today is establishing 
federal standards and practices for 
conducting all appropriate inquiries as 
required under sections 101(35)(B)(ii) 
and (iii) of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA). Today’s final rule establishes 
specific regulatory requirements and 
standards for conducting all appropriate 
inquiries into the previous ownership 
and uses of a property for the purposes 
of meeting the all appropriate inquiries 
provisions necessary to qualify for 
certain landowner liability protections 
under CERCLA. The standards and 
practices also will be applicable to 
persons conducting site characterization 
and assessments with the use of grants 
awarded under CERCLA section 
104(k)(2)(B). 

DATES: This final rule is effective 
November 1, 2006. 
ADDRESSES: EPA established a docket 
for this action under Docket ID No. 
SFUND–2004–0001. All documents in 
the docket are listed in the EDOCKET 
index at http://www.epa.gov/edocket. 
Although listed in the index, some 
information is not publicly available, 
i.e., information labeled Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically in EDOCKET or in hard 
copy at the EPA Docket Center, EPA 
West Building, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. This docket facility is open from 
8:30 a.m. to 4:30 p.m., Monday through 
Friday, excluding Federal holidays. The 
telephone number for the Public 
Reading Room is (202) 566–1744, and 
the telephone number for the OSWER 
Docket is (202) 566–0276. 
FOR FURTHER INFORMATION CONTACT: For 
further information on specific aspects 

of today’s rule, contact Patricia 
Overmeyer of EPA’s Office of 
Brownfields Cleanup and 
Redevelopment at (202) 566–2774 or at 
overmeyer.patricia@epa.gov. Mail 
inquiries may be directed to the Office 
of Brownfields Cleanup and 
Redevelopment (5105T), 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460. 
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Who Potentially May be Affected by 
Today’s Rule? 

This regulation may affect most 
directly those persons and businesses 
purchasing commercial property or any 
property that will be used for 
commercial or public purposes and who 
may, after purchasing the property, seek 
to claim protection from CERCLA 
liability for releases or threatened 
releases of hazardous substances. Under 
section101(35)(B) of CERCLA, as 
amended by the Small Business 
Liability Relief and Brownfields 
Revitalization Act (Pub. L. 107–118, 115 
stat. 2356, ‘‘the Brownfields 
Amendments’’) such persons and 
businesses are required to conduct all 
appropriate inquiries prior to or on the 
date on which the property is acquired. 
Prospective landowners who do not 
conduct all appropriate inquiries prior 
to or on the date of obtaining ownership 
of the property may lose their ability to 
claim protection from CERCLA liability 
as an innocent landowner, bona fide 
prospective purchaser, or contiguous 
property owner. 

In addition, today’s rule will affect 
any party who receives a brownfields 
grant awarded under CERCLA section 
104(k)(2)(B) and uses the grant money to 
conduct site characterization or 
assessment activities. This includes 
state, local and tribal governments that 
receive brownfields site assessment 
grants for the purpose of conducting site 
characterization and assessment 
activities. Such parties are required 
under CERCLA section 104(k)(2)(B)(ii) 
to conduct such activities in compliance 
with the standards and practices 
established by EPA for the conduct of 
all appropriate inquiries. EPA notes that 
today’s rule also may affect other parties 
who apply for brownfields grants under 
the provisions of CERCLA section 
104(k), since such parties may have to 
qualify as a bona fide prospective 
purchaser to ensure compliance with 
the statutory prohibitions on the use of 
grant funds under Section 
104(k)(4)(B)(I). Any party seeking 
liability protection as a bona fide 
prospective purchaser, including 

eligible brownfields grantees, must 
conduct all appropriate inquiries prior 
to or on the date of acquiring a property. 

The background document, 
‘‘Economic Impacts Analysis for the 
Proposed All Appropriate Inquiries 
Final Regulation’’ and the Addendum to 
this document provide a comprehensive 
analysis of all potentially impacted 
entities. These documents are available 
in the docket established for today’s 
rule. A summary of potentially affected 
businesses is provided in the table 
below. 

Our aim in the table below is to 
provide a guide for readers regarding 
entities likely to be directly regulated or 
indirectly affected by today’s action. 
This action, however, may affect other 
entities not listed in the table. To 
determine whether you or your business 
is regulated or affected by this action, 
you should examine the regulatory 
language amending CERCLA. This 
language is found at the end of this 
Federal Register notice. If you have 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed in the preceding 
section entitled FOR FURTHER 
INFORMATION CONTACT. 

NAICSIndustry category code 

Manufacturing ................................. 31–33 
Wholesale Trade ............................ 42 
Retail Trade .................................... 44–45 
Finance and Insurance ................... 52 
Real Estate ..................................... 531 
Professional, Scientific and Tech-

nical Services .............................. 541 
Accommodation and Food Services 72 
Repair and Maintenance ................ 811 
Personal and Laundry Services ..... 812 
State, Local and Tribal Govern-

ment ............................................ N/A 

B. How Can I Get Copies of This 
Document and Other Related 
Information? 

1. Docket. EPA established an official 
public docket for this action under 
Docket ID No. SFUND–2004–0001. The 
official public docket consists of the 
documents specifically referenced in 
this action, any public comments 
received, and other information related 
to today’s action. Although a part of the 
official docket, the public docket does 
not include Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Documents in the official public docket 
are listed in the index list in EPA’s 
electronic public docket and comment 
system, EDOCKET. Documents may be 
available either electronically or in hard 
copy. Electronic documents may be 
viewed through EDOCKET. Hard copy 

http://www.epa.gov/edocket
http:overmeyer.patricia@epa.gov
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documents may be viewed at the EPA 
Docket Center, EPA West, Room B102, 
1301 Constitution Avenue, NW., 
Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding Federal 
holidays. The telephone number for the 
Public Reading Room is (202) 566–1744, 
and the telephone number for the 
OSWER Docket is (202) 566–0276. 

2. Electronic Access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘‘Federal Register’’ listings at 
http://www.epa.gov/fedrgstr. 

An electronic version of the public 
docket also is available through EPA’s 
electronic public docket and comment 
system, EDOCKET. You may use 
EDOCKET at http://www.epa.gov/ 
edocket/ to view public comments, 
access the index listing of the contents 
of the public docket, and access those 
documents in the public docket that are 
available electronically. Once in the 
system, select ‘‘search,’’ then key in the 
appropriate docket identification 
number. 

Certain types of information will not 
be placed in EDOCKET. Information 
claimed as CBI and other information 
whose disclosure is restricted by statute, 
which is not included in the official 
public docket, will not be available for 
public viewing in EPA’s electronic 
public docket. EPA’s policy is that 
copyrighted material will not be placed 
in EPA’s electronic public docket but 
will be available only in printed, paper 
form in the official public docket. 
Docket materials that are not available 
electronically may be viewed at the 
docket facility identified above. 
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I. Statutory Authority 
These regulations are promulgated 

under the authority of Section 
101(35)(B) of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
(42 U.S.C. 9601), as amended, most 
importantly by the Small Business 
Liability Relief and Brownfields 
Revitalization Act. 

II. Background 

A. What is the Intent of Today’s Rule? 

On August 26, 2004, EPA published a 
notice of proposed rulemaking outlining 
proposed standards and practices for the 
conduct of ‘‘all appropriate inquiries.’’ 
This regulatory action was initiated in 
response to legislative amendments to 
the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA). On January 11, 2002, 
President Bush signed the Small 
Business Liability Relief and 
Brownfields Revitalization Act (Pub. L. 
107–118, 115 Stat. 2356, ‘‘the 
Brownfields Amendments’’). The 
Brownfields Amendments amend 
CERCLA by providing funds to assess 
and clean up brownfields sites, 
clarifying CERCLA liability provisions 
for certain landowners, and providing 
funding to enhance state and tribal 
cleanup programs. The intent of today’s 
rule is to finalize regulations setting 
federal standards and practices for the 
conduct of all appropriate inquiries, a 
key provision of the Brownfields 
Amendments. Subtitle B of Title II of 
the Brownfields Amendments revises 
CERCLA section 101(35), clarifying the 
requirements necessary to establish the 
innocent landowner defense. In 
addition, the Brownfields Amendments 
add protections from CERCLA liability 
for bona fide prospective purchasers 
and contiguous property owners who 
meet certain statutory requirements. 

Each of the CERCLA liability 
provisions for innocent landowners, 
bona fide prospective purchasers, and 
contiguous property owners, requires 
that, among other requirements, persons 
claiming the liability protections 
conduct all appropriate inquiries into 
prior ownership and use of a property 
prior to or on the date a person acquires 
a property. The law requires EPA to 
develop regulations establishing 
standards and practices for how to 
conduct all appropriate inquiries. 
Congress included in the Brownfields 
Amendments a list of criteria that the 
Agency must address in the regulations 
establishing standards and practices for 
conducting all appropriate inquiries 

http://www.epa.gov/fedrgstr
http://www.epa.gov/
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section 101(35)(2)(B)(ii) and (iii). The 
Brownfields Amendments also require 
that parties receiving a federal 
brownfields grant awarded under 
CERCLA section 104(k)(2)(B) to conduct 
site characterizations and assessments 
must conduct these activities in 
accordance with the standards and 
practices for all appropriate inquiries. 

The regulations established today 
only address the all appropriate 
inquiries provisions of CERCLA sections 
101(35)(B)(i)(I) and 101(35)(B)(ii) and 
(iii). Today’s rule does not address the 
requirements of CERCLA section 
101(35)(B)(i)(II) for what constitutes 
‘‘reasonable steps.’’ 

B. What is ‘‘All Appropriate Inquiries?’’ 
An essential step in real property 

transactions may be evaluating a 
property for potential environmental 
contamination and assessing potential 
liability for contamination present at the 
property. The process for assessing 
properties for the presence or potential 
presence of environmental 
contamination often is referred to as 
‘‘environmental due diligence,’’ or 
‘‘environmental site assessment.’’ The 
Comprehensive Environmental 
Response Compensation and Liability 
Act (CERCLA) or Superfund, provides 
for a similar, but legally distinct, 
process referred to as ‘‘all appropriate 
inquiries.’’ 

Under CERCLA, persons may be held 
strictly liable for cleaning up hazardous 
substances at properties that they either 
currently own or operate or owned or 
operated at the time of disposal. Strict 
liability in the context of CERCLA 
means that a potentially responsible 
party may be liable for environmental 
contamination based solely on property 
ownership and without regard to fault 
or negligence. 

In 1986, the Superfund Amendments 
and Reauthorization Act ( Pub. L. No. 
99–499, 100 stat. 1613, ‘‘SARA’’) 
amended CERCLA by creating an 
‘‘innocent landowner’’ defense to 
CERCLA liability. The new section 
101(35)(B) of CERCLA provided a 
defense to CERCLA liability, for those 
persons who could demonstrate, among 
other requirements, that they ‘‘did not 
know and had no reason to know’’ prior 
to purchasing a property that any 
hazardous substance that is the subject 
of a release or threatened release was 
disposed of on, in, or at the property. 
Such persons, to demonstrate that they 
had ‘‘no reason to know’’ must have 
undertaken, prior to, or on the date of 
acquisition of the property, ‘‘all 
appropriate inquiries’’ into the previous 
ownership and uses of the property 
consistent with good commercial or 

customary standards and practices. The 
2002 Brownfields Amendments added 
potential liability protections for 
‘‘contiguous property owners’’ and 
‘‘bona fide prospective purchasers’’ who 
also must demonstrate they conducted 
all appropriate inquiries, among other 
requirements, to benefit from the 
liability protection. 

C. What Were the Previous Standards 
for All Appropriate Inquiries? 

As part of the Brownfields 
Amendments to CERCLA, Congress 
established interim standards for the 
conduct of all appropriate inquiries. The 
federal interim standards established by 
Congress became effective on January 
11, 2002. In the case of properties 
purchased after May 31, 1997, the 
interim standards include the 
procedures of the ASTM Standard 
E1527–97 (entitled ‘‘Standard Practice 
for Environmental Site Assessments: 
Phase 1 Environmental Site Assessment 
Process’’). In the case of persons who 
purchased property prior to May 31, 
1997 and who are seeking to establish 
an innocent landowner defense or 
qualify as a contiguous property owner, 
CERCLA provides that such persons 
must establish, among other statutory 
requirements, that at the time they 
acquired the property, they did not 
know and had no reason to know of 
releases or threatened releases to the 
property. To establish they did not 
know and had no reason to know of 
releases or threatened releases, persons 
who purchased property prior to May 
31, 1997 must demonstrate that they 
carried out all appropriate inquiries into 
the previous ownership and uses of the 
property in accordance with generally 
accepted good commercial and 
customary standards and practices. 

In the case of property acquired by a 
non-governmental entity or non-
commercial entity for residential or 
other similar uses, the current interim 
standards for all appropriate inquiries 
may not be applicable. For those cases, 
the Brownfields Amendments to 
CERCLA establish that a ‘‘facility 
inspection and title search that reveal 
no basis for further investigation shall 
be considered to satisfy the 
requirements’ for all appropriate 
inquiries. In addition, such properties 
are not within the scope of today’s rule. 

The interim standards remain in effect 
only until the effective date of today’s 
rule which promulgates federal 
regulations establishing standards and 
practices for conducting all appropriate 
inquiries. 

On May 9, 2003, EPA published a 
final rule (68 FR 24888) clarifying that 
for the purposes of achieving the all 

appropriate inquiries standards of 
CERCLA section 101(35)(B), and until 
the effective date of today’s regulation, 
persons who purchase property on or 
after May 31, 1997 could use either the 
procedures provided in ASTM E1527– 
2000, entitled ‘‘Standard Practice for 
Environmental Site Assessments: Phase 
I Environmental Site Assessment 
Process,’’ or the earlier standard cited by 
Congress in the Brownfields 
Amendments, ASTM E1527–97. 

Today’s notice is a final rule and as 
such replaces the current interim 
standards for all appropriate inquiries 
established by Congress in the 
Brownfields Amendments and clarified 
by EPA in the May 9, 2003 final rule. 
Since the Agency is promulgating a final 
rule establishing federal regulations 
containing the standards and practices 
for conducting all appropriate inquiries, 
the interim standard will no longer be 
the operative standard for conducting 
all appropriate inquiries upon 
November 1, 2006, the effective date of 
today’s rule. Until November 1, 2006, 
both the standards and practices 
included in today’s final regulation and 
the current interim standards 
established by Congress for all 
appropriate inquiries will be recognized 
by EPA as satisfying the statutory 
requirements for the conduct of all 
appropriate inquiries under section 
101(35)(B) of CERCLA. 

D. What are the Liability Protections 
Established Under the Brownfields 
Amendments? 

The Brownfields Amendments 
provide important liability protections 
for landowners who qualify as 
contiguous property owners, bona fide 
prospective purchasers, or innocent 
landowners. To meet the statutory 
requirements for any of these landowner 
liability protections, a landowner must 
meet certain threshold requirements and 
satisfy certain continuing obligations. 
To qualify as a bona fide prospective 
purchaser, contiguous property owner, 
or innocent landowner, a person must 
perform ‘‘all appropriate inquiries’’ on 
or before the date on which the person 
acquired the property. Bona fide 
prospective purchasers and contiguous 
property owners also must demonstrate 
that they are not potentially liable or 
affiliated with any other person that is 
potentially liable for response costs at 
the property. In the case of contiguous 
property owners, the landowner 
claiming to be a contiguous property 
owner also must demonstrate that he 
did not cause, contribute, or consent to 
any release or threatened release of 
hazardous substances. To meet the 
statutory requirements for a bona fide 
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prospective purchaser, a property owner 
must have acquired a property 
subsequent to any disposal activities 
involving hazardous substances at the 
property. 

Continuing obligations required under 
the statute include complying with land 
use restrictions and not impeding the 
effectiveness or integrity of institutional 
controls; taking ‘‘reasonable steps’’ with 
respect to hazardous substances 
affecting a landowner’s property to 
prevent releases; providing cooperation, 
assistance and access to EPA, a state, or 
other party conducting response actions 
or natural resource restoration at the 
property; complying with CERCLA 
information requests and administrative 
subpoenas; and providing legally 
required notices. For a more detailed 
discussion of these threshold and 
continuing requirements please see 
EPA, Interim Guidance Regarding 
Criteria Landowners Must Meet in 
Order to Qualify for Bona Fide 
Prospective Purchaser, Contiguous 
Property Owner, or Innocent Landowner 
Limitations on CERCLA Liability 
(Common Elements, 2003). A copy of 
this document is available in the docket 
for today’s rule. 

EPA notes that, as explained below, 
persons conducting all appropriate 
inquiries in compliance with today’s 
final rule are not entitled to the CERCLA 
liability protections provided for 
innocent landowners, bona fide 
prospective purchasers, and contiguous 
property owners, unless they also 
comply with all of the continuing 
obligations established under the 
statute. As explained below, compliance 
with today’s final rule is only one 
requirement necessary for CERCLA 
liability protection. We also note that 
the requirements of today’s rule apply to 
prospective property owners who are 
seeking protection from liability under 
the federal Superfund Law (CERCLA). 
Prospective property owners wishing to 
establish protection from, or a defense 
to, liability under state superfund or 
other related laws must comply with the 
all criteria established under state laws, 
including any criteria for conducting 
site assessments or all appropriate 
inquiries established under applicable 
state statutes or regulations. 

1. Bona Fide Prospective Purchaser 
The Brownfields Amendments added 

a new bona fide prospective purchaser 
provision at CERCLA section 107(r). The 
provision provides protection from 
CERCLA liability, and limits EPA’s 
recourse for unrecovered response costs 
to a lien on property for the lesser of the 
unrecovered response costs or increase 
in fair market value attributable to 

EPA’s response action. To meet the 
statutory requirements for a bona fide 
prospective purchaser, a person must 
meet the requirements set forth in 
CERCLA sections 101(40) and 107(r). A 
bona fide prospective purchaser must 
have bought property after January 11, 
2002 (the date of enactment of the 
Brownfields Amendments). A bona fide 
prospective purchaser may purchase 
property with knowledge of 
contamination after performing all 
appropriate inquiries, provided the 
property owner meets or complies with 
all of the other statutory requirements 
set forth in CERCLA section 101(40). 
Conducting all appropriate inquiries 
alone does not provide a landowner 
with protection against CERCLA 
liability. Landowners who want to 
qualify as bona fide prospective 
purchasers must comply with all of the 
statutory requirements. The statutory 
requirements include, without 
limitation, that the landowner must: 

• Have acquired a property after all 
disposal of hazardous substances at the 
property ceased; 

• Provide all legally required notices 
with respect to the discovery or release 
of any hazardous substances at the 
property; 

• Exercise appropriate care by taking 
reasonable steps to stop continuing 
releases, prevent any threatened future 
release, and prevent or limit human, 
environmental, or natural resources 
exposure to any previously released 
hazardous substance; 

• Provide full cooperation, assistance, 
and access to persons that are 
authorized to conduct response actions 
or natural resource restorations; 

• Comply with land use restrictions 
established or relied on in connection 
with a response action; 

• Not impede the effectiveness or 
integrity of any institutional controls; 

• Comply with any CERCLA request 
for information or administrative 
subpoena; and 

• Not be potentially liable, or 
affiliated with any other person who is 
potentially liable for response costs for 
addressing releases at the property. 

Persons claiming to be bona fide 
prospective purchasers should keep in 
mind that failure to identify an 
environmental condition or identify a 
release or threatened release of a 
hazardous substance on, at, in or to a 
property during the conduct of all 
appropriate inquiries does not relieve a 
landowner from complying with the 
other post-acquisition statutory 
requirements for obtaining the liability 
protections. Landowners must comply 
with all the statutory requirements to 
obtain the liability protection. For 

example, an inability to identify a 
release or threatened release during the 
conduct of all appropriate inquiries 
does not negate the landowner’s 
responsibilities under the statute to take 
reasonable steps to stop a release, 
prevent a threatened release, and 
prevent exposure to any previous 
release once any release is identified. 
Compliance with the other statutory 
requirements for the bona fide 
prospective purchaser liability 
protection is not contingent upon the 
findings of all appropriate inquiries. 

2. Contiguous Property Owner 
The Brownfields Amendments added 

a new contiguous property owner 
provision at CERCLA section 107(q). 
This provision excludes from the 
definition of ‘‘owner’’ or ‘‘operator’’ 
under CERCLA section 107(a)(1) and (2) 
a person who owns property that is 
‘‘contiguous to, or otherwise similarly 
situated with respect to, and that is or 
may be contaminated by a release or 
threatened release of a hazardous 
substance from’’ property owned by 
someone else. To qualify as a 
contiguous property owner, a 
landowner must have no knowledge or 
reason to know of contamination at the 
time of acquisition, have conducted all 
appropriate inquiries, and meet all of 
the criteria set forth in CERCLA section 
107(q)(1)(A), which include, without 
limitation: 

• Not causing, contributing, or 
consenting to the release or threatened 
release; 

• Not being potentially liable nor 
affiliated with any other person who is 
potentially liable for response costs at 
the property; 

• Taking reasonable steps to stop 
continuing releases, prevent any 
threatened release, and prevent or limit 
human, environmental, or natural 
resource exposure to any hazardous 
substances released on or from the 
landowner’s property; 

• Providing full cooperation, 
assistance, and access to persons that 
are authorized to conduct response 
actions or natural resource restorations; 

• Complying with land use 
restrictions established or relied on in 
connection with a response action; 

• Not impeding the effectiveness or 
integrity of any institutional controls; 

• Complying with any CERCLA 
request for information or 
administrative subpoena; 

• Providing all legally required 
notices with respect to discovery or 
release of any hazardous substances at 
the property. 

The contiguous property owner 
liability protection ‘‘protects parties that 
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are essentially victims of pollution 
incidents caused by their neighbor’s 
actions.’’ S. Rep. No. 107–2, at 10 
(2001). Contiguous property owners 
must perform all appropriate inquiries 
prior to purchasing property. However, 
performing all appropriate inquiries in 
accordance with the regulatory 
requirements alone is not sufficient to 
assert the liability protections afforded 
under CERCLA. Property owners must 
fully comply with all of the statutory 
requirements to be afforded the 
contiguous property owner liability 
protection. Persons who know, or have 
reason to know, that the property is or 
could be contaminated at the time of 
acquisition of a property cannot qualify 
for the liability protection as a 
contiguous property owner, but may be 
entitled to bona fide prospective 
purchaser status. 

Persons claiming to be contiguous 
property owners should keep in mind 
that failure to identify an environmental 
condition or identify a release or 
threatened release of a hazardous 
substance on, at, in or to a property 
during the conduct of all appropriate 
inquiries, does not relieve a landowner 
from complying with the other statutory 
requirements for obtaining the 
contiguous landowner liability 
limitation. Landowners must comply 
with all the statutory requirements to 
qualify for the liability protections. For 
example, an inability to identify a 
release or threatened release during the 
conduct of all appropriate inquiries 
does not negate the landowner’s 
responsibilities under the statute to take 
reasonable steps to stop the release, 
prevent a threatened release, and 
prevent exposure to previous releases 
once a release is identified. None of the 
other statutory requirements for the 
contiguous property owner liability 
protection is contingent upon the results 
of the conduct of all appropriate 
inquiries. 

3. Innocent Landowner 

The Brownfields Amendments also 
clarify the innocent landowner defense. 
To qualify as an innocent landowner, a 
person must conduct all appropriate 
inquiries and meet all of the statutory 
requirements. The requirements 
include, without limitation: 

• Having no knowledge or reason to 
know that any hazardous substance 
which is the subject of a release or 
threatened release was disposed of on, 
in, or at the facility; 

• Providing full cooperation, 
assistance and access to persons 
authorized to conduct response actions 
at the property; 

• Complying with any land use 
restrictions and not impeding the 
effectiveness or integrity of any 
institutional controls; 

• Taking reasonable steps to stop 
continuing releases, prevent any 
threatened release, and prevent or limit 
human, environmental, or natural 
resource exposure to any previously 
released hazardous substances; 

To successfully assert an innocent 
landowner liability defense, a property 
owner must demonstrate compliance 
with CERCLA section 107(b)(3) as well. 
Such persons must establish, by a 
preponderance of the evidence: 

• That the release or threat of release 
of hazardous substances and the 
resulting damages were caused by an act 
or omission of a third party with whom 
the person does not have employment, 
agency, or a contractual relationship; 

• The person exercised due care with 
respect to the hazardous substance 
concerned, taking into consideration the 
characteristics of such hazardous 
substance, in light of all relevant facts 
and circumstances; 

• Took precautions against 
foreseeable acts or omissions of any 
such third party and the consequences 
that could foreseeably result from such 
acts or omissions. 

Like contiguous property owners, 
innocent landowners must perform all 
appropriate inquiries prior to or on the 
date of acquisition of a property and 
cannot know, or have reason to know, 
of contamination to qualify for this 
landowner liability protection. Persons 
claiming to be innocent landowners also 
should keep in mind that failure to 
identify an environmental condition or 
identify a release or threatened release 
of a hazardous substance on, at, in or to 
a property during the conduct of all 
appropriate inquiries, does not relieve 
or exempt a landowner from complying 
with the other statutory requirements 
for asserting the innocent landowner 
defense. Landowners must comply with 
all the statutory requirements to obtain 
the defense. For example, an inability to 
identify a release or threatened release 
during the conduct of all appropriate 
inquiries does not negate the 
landowner’s responsibilities under the 
statute to take reasonable steps to stop 
the release, prevent a threatened release, 
and prevent exposure to a previous 
release. Compliance with the other 
statutory requirements for the innocent 
landowner defense is not contingent 
upon the results of an all appropriate 
inquiries investigation. 

E. What Criteria Did Congress Establish 
for the All Appropriate Inquiries 
Standard? 

Congress included in the Brownfields 
Amendments a list of criteria that the 
Agency must include in the regulations 
establishing standards and practices for 
conducting all appropriate inquiries. In 
addition to providing these criteria in 
the statute, Congress instructed EPA to 
develop regulations establishing 
standards and practices for conducting 
all appropriate inquiries in accordance 
with generally accepted good 
commercial and customary standards 
and practices. The criteria are set forth 
in CERCLA section 101(35)(2)(B)(iii) 
and include: 

• The results of an inquiry by an 
environmental professional. 

• Interviews with past and present 
owners, operators, and occupants of the 
facility for the purpose of gathering 
information regarding the potential for 
contamination at the facility. 

• Reviews of historical sources, such 
as chain of title documents, aerial 
photographs, building department 
records, and land use records, to 
determine previous uses and 
occupancies of the real property since 
the property was first developed. 

• Searches for recorded 
environmental cleanup liens against the 
facility that are filed under federal, 
state, or local law. 

• Reviews of federal, state, and local 
government records, waste disposal 
records, underground storage tank 
records, and hazardous waste handling, 
generation, treatment, disposal, and 
spill records, concerning contamination 
at or near the facility. 

• Visual inspections of the facility 
and of adjoining properties. 

• Specialized knowledge or 
experience on the part of the defendant. 

• The relationship of the purchase 
price to the value of the property, if the 
property was not contaminated. 

• Commonly known or reasonably 
ascertainable information about the 
property. 

• The degree of obviousness of the 
presence or likely presence of 
contamination at the property, and the 
ability to detect the contamination by 
appropriate investigation. 

III. Summary of Comments and 
Changes From Proposed Rule to Final 
Rule 

EPA received over 400 public 
comments in response to the August 26, 
2004 proposed rule. Comments were 
received from environmental 
consultants with experience in 
performing site assessments, trade 
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associations, state government agencies, 
environmental interest groups, and 
other public interest associations. 
Commenters generally supported the 
purpose and goals of the proposed rule. 
Many commenters complimented the 
Agency on its decision to develop the 
proposed rule using the negotiated 
rulemaking process. However, 
commenters had differing views on 
certain aspects of the proposed rule. In 
particular, the Agency received widely 
differing views on the proposed 
definition of ‘‘environmental 
professional.’’ Although many 
commenters supported the definition as 
proposed, other commenters raised 
concerns regarding the stringency of the 
proposed qualifications. A significant 
number of commenters applauded the 
proposed definition of an environmental 
professional and stated that it may 
increase the rigor and caliber of 
environmental site investigations. 
Commenters who would not qualify as 
an environmental professional under 
the proposed definition raised concerns 
with regard to the specific qualifications 
proposed. 

EPA received a significant number of 
comments regarding the statutory 
requirements for qualifying for the 
CERCLA liability protections. Several 
commenters also raised concerns with 
regard to the performance-based 
approach to the all appropriate inquiries 
investigation included in the proposed 
rule. Commenters were concerned that 
the proposed performance-based 
approach would make it more difficult 
to qualify for the CERCLA liability 
protections than an approach that 
requires strict adherence to prescriptive 
data gathering requirements that do not 
allow for the application of professional 
judgment. However, the vast majority of 
commenters who commented on the 
performance-based nature of the 
proposed rule supported the proposed 
approach. 

Other commenters raised concerns 
with regard to the proposed rule’s 
requirements to identify and comment 
upon the significance of ‘‘data gaps’’ 
where the lack of information may affect 
the ability of an environmental 
professional to render an opinion 
regarding conditions at a property that 
are indicative of releases or threatened 
releases of hazardous substances. 
Commenters were concerned that if any 
data gaps exist potential contamination 
would not be identified, allowing 
property owners to escape liability for 
contamination. Other commenters 
supported the proposed requirement to 
identify data gaps, or missing 
information, that may affect the 
environmental professional’s ability to 

render an opinion regarding the 
environmental conditions at a property 
and comment on their significance in 
this regard and stated that the 
requirement would lend credibility to 
the inquiry’s final report. 

We received many comments on the 
proposed provision to compare the 
purchase price of a property to the fair 
market value of the property (if the 
property were not contaminated). One 
concern raised is that commenters 
believe that the exact market value of a 
property is difficult to determine. Some 
commenters took exception to the fact 
that EPA did not propose that 
prospective landowners have to conduct 
formal real estate appraisals of the 
property to determine fair market value. 
Although this provision has been a 
statutory requirement for the conduct of 
all appropriate inquiries since 1986, 
some commenters thought the 
requirement should not be included 
within the scope of all appropriate 
inquiries. Other commenters stated that 
the environmental professional should 
not be required to undertake the 
comparison. 

We received some comments on the 
results of the economic impact analysis 
that was conducted to assess the 
potential costs and impacts of the 
proposed rule. Many commenters 
generally agreed with the Agency’s 
conclusion that the average incremental 
cost increase associated with the 
requirements in the proposed rule over 
the current industry standard would be 
minimal. However, some commenters 
asserted that EPA underestimated the 
incremental costs associated with the 
proposed rule. Although a few 
commenters mentioned particular 
activities included as requirements in 
the proposed rule that would increase 
the burdens and costs associated with 
conducting all appropriate inquiries, 
most of these commenters did not 
provide specific reasons for claimed 
cost increases over baseline activities. 
Some commenters simply stated that the 
proposed requirements would result in 
an increase in the price of phase I 
environmental site assessments. We 
provide a summary of the comments 
received on the economic impact 
analysis for the proposed rule, our 
responses to issues raised by 
commenters, and the results of some 
additional analyses conducted based on 
some of the issues raised, in an 
addendum to the economic impact 
analysis, which is provided in the 
docket for today’s final rule. 

In section IV of this preamble, we 
discuss the requirements of the final 
rule, including a summary of the 
provisions included in the August 26, 

2004 proposed rule, the significant 
comments raised in response to the 
proposed provisions, and a summary of 
our rationale for the final rule 
requirements. Generally, the final rule 
closely resembles the provisions 
included in the proposed rule. We 
adopted relatively minor changes in 
response to public comments. For 
example, we received a number of 
comments urging EPA to modify the 
proposed definition of environmental 
professional to allow individuals who 
have significant experience in 
conducting environmental site 
assessments, but do not have a 
Baccalaureate degree, to qualify as 
environmental professionals. We were 
convinced by the arguments presented 
in many of these public comments. 
Therefore, the definition of an 
environmental professional included in 
today’s final rule allows individuals 
with ten years of relevant full time 
experience to qualify as an 
environmental professional for the 
purpose of overseeing and performing 
all appropriate inquiries. 

With respect to the proposed 
requirements governing the use of 
previously-conducted environmental 
site assessments for a particular 
property, we agreed with commenters 
who pointed out the proposed rule was 
unclear. In today’s final rule, we modify 
the proposed rule language to allow for 
the use of information contained in 
previously-conducted assessments, even 
if the information was collected more 
than a year prior to the date on which 
the subject property is acquired. The 
final rule does require that all aspects of 
a site assessment, or all appropriate 
inquiries investigation, completed more 
than one year prior to the date of 
acquisition of the subject property be 
updated to reflect current conditions 
and current property-specific 
information. In the case of all 
appropriate inquiries investigations 
completed less than one year prior to 
the date of acquisition of the subject 
property but more than 180 days before 
the acquisition date, the final rule 
retains the requirements of the proposed 
rule that only certain aspects of the all 
appropriate inquiries must be updated. 

In the case of the requirement to 
search for institutional controls that was 
included in the proposed requirements 
to review federal, state, tribal and local 
government records, we agreed with 
commenters who pointed out that 
searching for institutional controls 
associated with properties located 
within a half mile of the subject 
property is overly burdensome and 
without sufficient benefit to the purpose 
of the investigation. The final rule 
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requires that the search for institutional 
controls be confined to the subject 
property only. 

We adopted one other change in the 
final rule, based upon public comments. 
In the proposed rule, we delineated 
responsibilities for particular aspects of 
the all appropriate inquiries 
investigation between the 
environmental professional and the 
prospective landowner of the subject 
property (or grantee). We defined the 
inquiry of the environmental 
professional to include: interviews with 
past and present owners, operators and 
occupants; reviews of historical sources 
of information; reviews of federal state 
tribal and local government records; 
visual inspections of the facility and 
adjoining property; commonly known or 
reasonably ascertainable information; 
and degree of obviousness of the 
presence or likely presence of 
contamination at the property and the 
ability to detect the contamination by 
appropriate investigation. We also 
defined ‘‘additional inquiries’’ that must 
be conducted by the prospective 
landowner or grantee (or an individual 
on the prospective landowner’s or 
grantee’s behalf). These ‘‘additional 
inquiries’’ include: specialized 
knowledge or experience of the 
prospective landowner (or grantee); the 
relationship of the purchase price to the 
fair market value of the property, if the 
property was not contaminated; and 
commonly known or reasonably 
ascertainable information. The 
requirement to search for environmental 
cleanup liens was proposed to be the 
responsibility of the prospective 
landowner (or grantee), if the search is 
not conducted by the environmental 
professional. The proposed rule 
required the prospective landowner (or 
grantee) to provide all information 
collected as part of the ‘‘additional 
inquiries’’ to the environmental 
professional. 

The final rule retains the proposed 
delineation of responsibilities. However, 
based upon the input provided in public 
comments, the final rule does not 
require the prospective landowner (or 
grantee) to provide the information 
collected as part of the ‘‘additional 
inquiries’’ to the environmental 
professional. Although we continue to 
believe that the information collected or 
held by the prospective landowner (or 
grantee) should be provided to the 
environmental professional overseeing 
the other aspects of the all appropriate 
inquiries, we agree with commenters 
who asserted that prospective 
landowners and grantees should not be 
required to provide this information to 
the environmental professional. 

Commenters argued that property 
owners (and grantees) may want to hold 
some information (e.g., the purchase 
price of the property) confidential. 
CERCLA liability rests with the owner 
or operator of a property and not with 
an environmental professional hired by 
the prospective landowner and who is 
not involved with the ownership or 
operation of the property. Since it 
ultimately is up to the owner or operator 
of a property to defend his or herself 
against any claims to liability, we agree 
with commenters that asserted that the 
regulations should not require that 
prospective landowners (or grantees) 
provide information collected to comply 
with the ‘‘additional inquiries’’ 
provisions to the environmental 
professional. Should the required 
information not be provided to the 
environmental professional, the 
environmental professional should 
assess the impact that the lack of such 
information may have on his or her 
ability to render an opinion with regard 
to conditions indicative of releases or 
threatened releases of hazardous 
substances on, at, in or to the property. 
If the lack of information does impact 
the ability of the environmental 
professional to render an opinion with 
regard to the environmental conditions 
of the property, the environmental 
professional should note the missing 
information as a data gap in the written 
report. We discuss each of the 
requirements of the final rule in Section 
IV of this preamble. 

IV. Detailed Description of Today’s 
Rule 

A. What Is the Purpose and Scope of the 
Rule? 

The purpose of today’s rule is to 
establish federal standards and practices 
for the conduct of all appropriate 
inquiries. Such inquiries must be 
conducted by persons seeking any of the 
landowner liability protections under 
CERCLA prior to acquiring a property 
(as outlined in Section II.D. of this 
preamble). In addition, persons 
receiving federal brownfields grants 
under the authorities of CERCLA section 
104(k)(2)(B) to conduct site 
characterizations and assessments must 
conduct such activities in compliance 
with the all appropriate inquiries 
regulations. 

In the case of persons claiming one of 
the CERCLA landowner liability 
protections, the scope of today’s rule 
includes the conduct of all appropriate 
inquiries for the purpose of identifying 
releases and threatened releases of 
hazardous substances on, at, in or to the 
property that would be the subject of a 

response action for which a liability 
protection would be needed and such a 
property is owned by the person 
asserting protection from liability. 
CERCLA liability is limited to releases 
and threatened releases of hazardous 
substances which cause the incurrence 
of response costs. Therefore, in the case 
of all appropriate inquiries conducted 
for the purpose of qualifying for 
protection from CERCLA liability 
(CERCLA section 107), the scope of the 
inquiries is to identify releases and 
threatened releases of hazardous 
substances which cause or threaten to 
cause the incurrence of response costs. 

In the case of persons receiving 
Federal brownfields grants to conduct 
site characterizations and assessments, 
the scope of the all appropriate inquiries 
standards and practices may be broader. 
The Brownfields Amendments include a 
definition of a ‘‘brownfield site’’ that 
includes properties contaminated or 
potentially contaminated with 
substances not included in the 
definition of ‘‘hazardous substance’’ in 
CERCLA section 101(14). Brownfields 
sites include properties contaminated 
with (or potentially contaminated with) 
hazardous substances, petroleum and 
petroleum products, controlled 
substances, and pollutants and 
contaminants (as defined in CERCLA 
section 101(33)). Therefore, in the case 
of persons receiving federal brownfields 
grant monies to conduct site assessment 
and characterization activities at 
brownfields sites, the scope of the all 
appropriate inquiries may include these 
other substances, as outlined in 
§ 312.1(c)(2), to ensure that persons 
receiving brownfields grants can 
appropriately and fully assess the 
properties as required. It is not the case 
that every recipient of a brownfields 
assessment grant has to include within 
the scope of the all appropriate inquiries 
petroleum and petroleum products, 
controlled substances and CERCLA 
pollutants and contaminants (as defined 
in CERCLA section 101(33)). However, 
in those cases where the terms and 
conditions of the grant or the 
cooperative agreement with the grantee 
designate a broader scope to the 
investigation (beyond CERCLA 
hazardous substances), then the scope of 
the all appropriate inquiries should 
include the additional substances or 
contaminants. 

The scope of today’s rule does not 
include property purchased by a non-
governmental entity or non-commercial 
entity for ‘‘residential use or other 
similar uses * * * [where] a facility 
inspection and title search * * * reveal 
no basis for further investigation.’’ (Pub. 
L. 107–118 § 223). CERCLA section 
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101(35)(B)(v) states that in those cases, 
title search and facility inspection that 
reveal no basis for further investigation 
shall satisfy the requirements for all 
appropriate inquiries. 

We note that today’s rule does not 
affect the existing CERCLA liability 
protections for state and local 
governments that acquire ownership to 
properties involuntarily in their 
functions as sovereigns, pursuant to 
CERCLA sections 101(20)(D) and 
101(35)(A)(ii). Involuntary acquisition 
of properties by state and local 
governments fall under those CERCLA 
provisions and EPA’s policy guidance 
on those provisions, not under the all 
appropriate inquiry provisions of 
CERCLA section 101(35)(B). 

B. To Whom Is the Rule Applicable? 
Today’s rule applies to any person 

who may seek the landowner liability 
protections of CERCLA as an innocent 
landowner, contiguous property owner, 
or bona fide prospective purchaser. The 
statutory requirements to obtain each of 
these landowner liability protections 
include the conduct of all appropriate 
inquiries. In addition, the rule applies to 
individuals receiving Federal grant 
monies under CERCLA section 
104(k)(2)(B) to conduct site 
characterization and assessment 
activities. Persons receiving such grant 
monies must conduct the site 
characterization and assessment in 
compliance with the all appropriate 
inquiries regulatory requirements. 

C. Does the Final Rule Include Any New 
Reporting or Disclosure Obligations? 

The final rule does not include any 
new reporting or disclosure obligations. 
The rule only applies to those property 
owners who may seek the landowner 
liability protections provided under 
CERCLA for innocent landowners, 
contiguous property owners or bona fide 
prospective purchasers. The 
documentation requirements included 
in this rule are primarily intended to 
enhance the inquiries by requiring the 
environmental professional to record 
the results of the inquiries and his or 
her conclusions regarding conditions 
indicative of releases and threatened 
releases on, at, in, or to the property and 
to provide a record of the environmental 
professional’s inquiry. Today’s rule 
contains no new requirements to notify 
or submit information to EPA or any 
other government entity. 

Although today’s rule does not 
include any new disclosure 
requirements, CERCLA section 103 does 
require persons in charge of vessels and 
facilities, including on-shore and off-
shore facilities, to notify the National 

Response Center of any release of a 
hazardous substance from the vessel or 
facility in a quantity equal to or greater 
than a ‘‘reportable quantity,’’ as defined 
in CERCLA section 102(b). Today’s rule 
includes no changes to this reporting 
requirement nor any changes to any 
other reporting or disclosure 
requirements under federal, tribal, or 
state law. 

D. What Are the Final Documentation 
Requirements? 

The proposed rule required that the 
environmental professional, on behalf of 
the property owner, document the 
results of the all appropriate inquiries in 
a written report. As explained in the 
preamble to the proposed rule, the 
property owner could use this report to 
document the results of the inquiries. 
Such a report can be similar in nature 
to the type of report previously 
provided under generally accepted 
commercial practices. We proposed no 
requirements regarding the length, 
structure, or specific format of the 
written report. In addition, the proposed 
rule did not require that a written report 
of any kind be submitted to EPA or any 
other government agency, or that a 
written report be maintained on-site at 
the subject property for any length of 
time. 

Today’s final rule retains the 
requirements, as proposed, for 
documenting the results of the all 
appropriate inquiries investigation 
conducted under the supervision or 
responsible charge of an environmental 
professional. As noted above, the 
primary purpose of the documentation 
requirement is to enhance the inquiry of 
the environmental professional by 
requiring that the environmental 
professional record the results of the 
inquiries and his or her conclusions. 
The written report may allow any 
person claiming one of the CERCLA 
landowner liability protections to offer 
documentation in support of his or her 
claim that all appropriate inquiries were 
conducted in compliance with the 
federal regulations.1 The Agency notes 
that while today’s final regulation does 
not require parties conducting all 
appropriate inquiries to retain the 
written report or any other 
documentation discovered, consulted, 
or created in the course of conducting 
the inquiries, the retention of such 
documentation and records may be 

1 Nothing in this regulation or preamble is 
intended to suggest that any particular 
documentation prepared in conducting all 
appropriate inquiries will be admissible in court in 
any litigation where a party raises one of the 
liability protections, or will in any way alter the 
judicial rules of evidence. 

helpful should the property owner need 
to assert protection from CERCLA 
liability after purchasing a property. 

The final rule requires that a written 
report documenting the results of the all 
appropriate inquiries include an 
opinion of an environmental 
professional as to whether the all 
appropriate inquiries conducted 
identified conditions indicative of 
releases or threatened releases of 
hazardous substances on, at, in or to the 
subject property. The rule also requires 
that the report identify data gaps in the 
information collected that affect the 
ability of the environmental 
professional to render such an opinion 
and that the environmental professional 
comment on the significance of the data 
gaps. 

Several commenters raised issues 
with regard to the proposed requirement 
that the environmental professional 
document and comment on the 
significance of data gaps that affect the 
ability of the environmental 
professional to identify conditions 
indicative of releases or threatened 
releases of hazardous substances on at, 
in, or to the subject property. Some 
commenters stated that the need to 
identify data gaps will make it difficult 
to determine when an all appropriate 
inquiries investigation is complete and 
therefore the requirement would act as 
a disincentive to the development of 
potentially contaminated properties. 
Other commenters asserted that the fact 
that the regulations recognize data gaps 
creates a loophole that would result in 
property owners claiming to be 
protected from CERCLA liability after 
conducting an incomplete investigation 
that includes significant data gaps. 
These commenters raised concerns that 
CERCLA liability protection could be 
claimed by property owners simply 
because they conducted an all 
appropriate inquiries investigation, even 
in those cases where releases on, at, in, 
or to the property were missed during 
the investigation. Other commenters 
stated their support for the requirements 
to document data gaps, as proposed. A 
summary of EPA’s response to these 
comments and the requirements for 
documenting data gaps included in the 
final rule is provided below in Section 
IV.N. 

The final rule, at § 312.21(d), retains 
the proposed requirement that the 
environmental professional who 
conducts or oversees the all appropriate 
inquiries sign the written report. There 
are two purposes for the requirement to 
include a signature in the report. First, 
the individual signing the report must 
declare, on the signature page, that he 
or she meets the definition of an 
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environmental professional, as provided 
in § 312.10. In addition, the rule 
requires that the environmental 
professional declare that: [I, We] have 
developed and performed the all 
appropriate inquiries in conformance 
with the standards and practices set 
forth in 40 CFR part 312. 

Some commenters raised concerns 
about whether the proposed rule would 
require the environmental professional 
to certify the all appropriate inquiries 
report and its findings. Today’s final 
rule does not require the environmental 
professional to ‘‘certify’’ the results of 
the all appropriate inquiries when 
signing the report. The two statements 
or declarations mentioned above and 
required to be included in the final 
written report documenting the conduct 
of all appropriate inquiries are meant to 
document that an individual meeting 
the qualifications of an environmental 
professional was involved in the 
conduct of the all appropriate inquiries 
and that the activities performed by, or 
under the supervision or responsible 
charge of, the environmental 
professional were performed in 
conformance with the regulations. 
Reports signed by individuals holding a 
Professional Engineer (P.E.) or 
Professional Geologist (P.G.) license, 
need not include the individual’s 
professional seal. 

A few commenters requested that EPA 
include specific requirements for the 
content of a final report in the final rule. 
Given that the type and extent of 
information available on a particular 
property may vary greatly with its size, 
type, past uses, and location, and the 
type and extent of information 
necessary for an environmental 
professional to render an opinion 
regarding conditions indicative of 
releases or threatened releases of 
hazardous substances associated with 
any property may vary, we decided not 
to include in the final rule specific 
requirements governing the content of 
all reports. 

The provisions of the final rule allow 
for the property owner (or grantee) and 
any environmental professional engaged 
in the conduct of all appropriate 
inquiries for a specific property to 
design and develop the format and 
content of a written report that will 
meet the prospective landowner’s (or 
grantee’s) objectives and information 
needs in addition to providing 
documentation that all appropriate 
inquiries were completed prior to the 
acquisition of the property, should the 
landowner (or grantee) need to assert 
protection from liability after 
purchasing a property. 

E. What Are the Qualifications for an 
Environmental Professional? 

Proposed Rule 

In the Brownfields Amendments, 
Congress required that all appropriate 
inquiries include ‘‘the results of an 
inquiry by an environmental 
professional’’ (CERCLA section 
101(35)(B)(iii)(I)). The proposed rule 
included minimal qualifications for 
persons managing or overseeing all 
appropriate inquiries. The intent of 
setting minimum professional 
qualifications, is to ensure that all 
inquiries are conducted at a high level 
of professional ability and ensure the 
overall quality of both the inquiries 
conducted and the conclusions or 
opinions rendered with regard to 
conditions indicative of the presence of 
a release or threatened release on, at, in, 
or to a property, based upon the results 
of all inquiries. The proposed rule 
required that an environmental 
professional conducting or overseeing 
all appropriate inquiries possess 
sufficient specific education, training, 
and experience necessary to exercise 
professional judgment to develop 
opinions and conclusions regarding the 
presence of releases or threatened 
releases of hazardous substances to the 
surface or subsurface of a property. In 
addition, the proposed rule included 
minimum qualifications, including 
minimum levels of education and 
experience, that characterize the type of 
professional who is best qualified to 
oversee and direct the development of 
comprehensive inquiries and provide 
the landowner with sound conclusions 
and opinions regarding the potential for 
releases or threatened releases to be 
present at the property. The proposed 
rule allowed for individuals not meeting 
the proposed definition of an 
environmental professional to 
contribute to and participate in the all 
appropriate inquiries on the condition 
that such individuals are conducting 
inquiries activities under the 
supervision or responsible charge of an 
individual that meets the regulatory 
definition of an environmental 
professional. 

The proposed rule required that the 
final review of the all appropriate 
inquiries and the conclusions that 
follow from the inquiries rest with an 
individual who qualifies as an 
environmental professional, as defined 
in proposed section § 312.10 of the 
proposed rule. The proposed rule also 
required that in signing the report, the 
environmental professional must 
document that he or she meets the 
definition of an ‘‘environmental 

professional’’ included in the 
regulations. 

The proposed definition first and 
foremost required that, to qualify as an 
environmental professional, a person 
must ‘‘possess sufficient specific 
education, training, and experience 
necessary to exercise professional 
judgment to develop opinions and 
conclusions regarding the presence of 
releases or threatened releases * * * to 
the surface or subsurface of a property, 
sufficient to meet the objectives and 
performance factors’’ that are provided 
in the proposed regulation. The 
proposed definition of an environmental 
professional included individuals who 
possess the following combinations of 
education and experience. 

• Hold a current Professional 
Engineer’s (P.E.) or Professional 
Geologist’s (P.G.) license or registration 
from a state, tribe, or U.S. territory and 
have the equivalent of three (3) years of 
full-time relevant experience; or 

• Be licensed or certified by the 
federal government, a state, tribe, or 
U.S. territory to perform environmental 
inquiries as defined in § 312.21 and 
have the equivalent of three (3) years of 
full-time relevant experience; or 

• Have a Baccalaureate or higher 
degree from an accredited institution of 
higher education in a relevant discipline 
of engineering, environmental science, 
or earth science and the equivalent of 
five (5) years of full-time relevant 
experience; or 

• As of the date of the promulgation 
of the final rule, have a Baccalaureate or 
higher degree from an accredited 
institution of higher education and the 
equivalent of ten (10) years of full-time 
relevant experience. 

Public Comments 
We received a significant number of 

public comments on the proposed 
definition of environmental 
professional. Many commenters 
supported the definition of 
environmental professional as proposed. 
However, a significant number of 
commenters raised concerns with regard 
to the proposed educational 
requirements. Commenters pointed out 
that the proposed minimum 
qualifications for an environmental 
professional did not allow for 
individuals with many years of relevant 
experience in conducting environmental 
site assessments to qualify as 
environmental professionals, if such 
individuals do not have college degrees. 
The proposed rule only allowed for 
persons with a Baccalaureate degree or 
higher in specific disciplines of science 
and engineering, and a specific number 
of years of experience, to qualify as an 
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environmental professional, unless an 
individual was otherwise licensed as an 
environmental professional by a state, 
tribe or the federal government. Some 
commenters questioned the Agency’s 
reasoning for restricting the degree 
requirements to only certain types of 
science or engineering. Commenters 
requested that EPA provide more 
specific definitions of the types of 
science and engineering degrees that 
would be necessary to qualify as an 
environmental professional. 

Commenters also asserted that the 
proposed ‘‘grandfather clause’’ allowing 
for individuals having a Baccalaureate 
degree (or higher) and who accumulated 
ten years of full time relevant 
experience on or before the 
promulgation date of the final rule to 
qualify as an environmental 
professional was too stringent and 
provided too small of a window of 
opportunity for individuals not 
otherwise meeting the proposed 
definition of environmental professional 
to qualify. 

Some commenters stated that the 
definition of environmental professional 
should not be restricted to those 
individuals licensed as P.E.s or P.G.s. A 
few commenters stated that a licensed 
professional is no more qualified to 
perform all appropriate inquiries 
investigations than other individuals 
with a significant number of years of 
experience in conducting such 
activities. Other commenters asserted 
that only licensed P.E.s and P.G.s are 
qualified to supervise all appropriate 
inquiries activities. 

EPA also received comments from 
independent professional certification 
organizations and members of these 
organizations, including the Academy of 
Certified Hazardous Materials Managers, 
requesting that their organizations’ 
certification programs be named in the 
regulatory definition of an 
environmental professional. 

Final Rule 
After careful consideration of the 

issues raised by commenters regarding 
the proposed definition of 
environmental professional, we made a 
few modifications to the proposed 
definition to reduce the potential 
burden that the proposed definition may 
have placed upon individuals who have 
significant experience in conducting 
environmental site assessments but do 
not meet the proposed educational, or 
college degree, requirements. We agree 
with those commenters who asserted 
that individuals with a significant 
number of years of experience in 
performing environmental site 
assessments, or all appropriate inquiries 

investigations, should qualify as 
environmental professionals for the 
purpose of conducting all appropriate 
inquiries, even in cases where such 
individuals do not have a college 
degree. Therefore, in the final rule, 
persons with ten or more years of full-
time relevant experience in conducting 
environmental site assessments and 
related activities may qualify as 
environmental professionals, without 
having received a college degree. 

In addition, we agreed with 
commenters who pointed out that the 
requirement that environmental 
professionals hold specific types of 
science or engineering degrees was too 
limiting. In the final rule, persons with 
any science or engineering degree 
(regardless of specific discipline in 
science or engineering) can qualify as an 
environmental professional, if they also 
meet the other required qualifications, 
including the requirement to have five 
(5) years of full-time relevant 
experience. 

We also agree with commenters who 
asserted that the proposed grandfather 
clause was too restrictive. As mentioned 
above, we agree with commenters who 
pointed out that individuals with a 
significant number of years of 
experience in conducting environmental 
site assessments or all appropriate 
inquiries investigations should be able 
to qualify as environmental 
professionals, for the purpose of 
carrying out the provisions of today’s 
rulemaking. In addition, we agree with 
commenters who stated that the ability 
for experienced professionals to qualify 
as an environmental professional should 
not be limited to those who meet the 
threshold qualifications on the effective 
date of the final rule. Therefore, the 
proposed grandfather clause is not 
included within the definition of 
environmental professional in the final 
rule. As explained above, in today’s 
final rule, individuals with ten or more 
years of full-time relevant experience in 
conducting environmental site 
assessments and related investigations 
will qualify as environmental 
professionals for the purposes of this 
rulemaking. 

The final rule retains the provision 
recognizing as environmental 
professionals those individuals who are 
licensed by any tribal or state 
government as a P.E. or P.G., and have 
three years of full-time relevant 
experience in conducting all 
appropriate inquiries. We continue to 
contend that such individuals have 
sufficient specific education, training, 
and experience necessary to exercise 
professional judgment to develop 
opinions and conclusions regarding 

conditions indicative of releases or 
threatened releases on, at, in, or to a 
property, including the presence of 
releases to the surface or subsurface of 
the property, sufficient to meet the 
objectives and performance factors 
provided in the regulation. The rigor of 
the tribal- and state-licensed P.E. and 
P.G. certification processes, including 
the educational and training 
requirements, as well as the 
examination requirements, paired with 
the requirement to have three years of 
relevant professional experience 
conducting all appropriate inquiries 
will ensure that all appropriate inquiries 
are conducted under the supervision or 
responsible charge of an individual well 
qualified to oversee the collection and 
interpretation of site-specific 
information and render informed 
opinions and conclusions regarding the 
environmental conditions at a property, 
including opinions and conclusions 
regarding conditions indicative of 
releases or threatened releases of 
hazardous substances and other 
contaminants on, at, in, or to the 
property. The Agency’s decision to 
recognize tribal and state-licensed P.E.s 
and P.G.s reflects the fact that tribal 
governments and state legislatures hold 
such professionals responsible (legally 
and ethically) for safeguarding public 
safety, public health, and the 
environment. To become a P.E. or P.G. 
requires that an applicant have a 
combination of accredited college 
education followed by approved 
professional training and experience. 
Once a publicly-appointed review board 
approves a candidate’s credentials, the 
candidate is permitted to take a rigorous 
exam. The candidate must pass the 
examination to earn a license, and 
perform ethically to maintain it. After a 
state or tribe grants a license to an 
individual, and as a condition of 
maintaining the license, many states 
require P.E.s and P.G.s to maintain 
proficiency by participating in approved 
continuing education and professional 
development programs. In addition, 
tribal and state licensing boards can 
investigate complaints of negligence or 
incompetence on the part of licensed 
professionals, and may impose fines and 
other disciplinary actions such as cease 
and desist orders or license revocation. 

Although the final rule recognizes 
tribal and state-licensed P.E. and P.G.s 
and other such government licensed 
environmental professionals with three 
years of experience to be environmental 
professionals, the rule does not restrict 
the definition of an environmental 
professional to these licensed 
individuals. The definition of an 
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environmental professional also 
includes individuals who hold a 
Baccalaureate or higher degree from an 
accredited institution of higher 
education in engineering or science and 
have the equivalent of five (5) years of 
full-time relevant experience in 
conducting environmental site 
assessments, or all appropriate 
inquiries. In addition, individuals with 
ten years of full-time relevant 
experience in conducting environmental 
site assessments, or all appropriate 
inquiries qualify as environmental 
professionals for the purpose of 
conducting all appropriate inquiries. 
Individuals with these qualifications 
most likely will possess sufficient 
specific education, training, and 
experience necessary to exercise 
professional judgment to develop 
opinions and conclusions regarding 
conditions indicative of releases or 
threatened releases on, at, in, or to a 
property, sufficient to meet the 
objectives and performance factors 
included in § 312.20(e) and (f). 

In addition to the qualifications for 
environmental professionals mentioned 
above, EPA is retaining the proposed 
provision to include within the 
definition of an environmental 
professional individuals who are 
licensed to perform environmental site 
assessments or all appropriate inquiries 
by the Federal government (e.g., the 
Bureau of Indian Affairs) or under a 
state or tribal certification program, 
provided that these individuals also 
have three years of full-time relevant 
experience. We contend that individuals 
licensed by state and tribal 
governments, or by any department or 
agency within the federal government, 
to perform all appropriate inquiries or 
environmental site assessments, should 
be allowed to qualify as an 
environmental professional under 
today’s regulation. State and tribal 
agencies may best determine the 
qualifications defining individuals who 
‘‘possess sufficient specific education, 
training, and experience necessary to 
exercise professional judgment to 
develop opinions and conclusions 
regarding conditions indicative of 
releases or threatened releases on, at, in, 
or to a property, sufficient to meet the 
rule’s objectives and performance 
factors’’ within any particular state or 
tribal jurisdiction. 

In response to requests from members 
of independent certification 
organizations that EPA recognize in the 
regulation those organizations whose 
certification requirements meet the 
environmental professional 
qualifications included in the final rule, 
we point out that today’s final rule does 

not reference any private party 
professional certification standards. 
Such an approach would require that 
EPA review the certification 
requirements of each organization to 
determine whether or not each 
organization’s certification requirements 
meet or exceed the regulatory 
qualifications for an environmental 
professional. Given that there may be 
many such organizations and given that 
each organization may review and 
change its certification qualifications on 
a frequent or periodic basis, we 
conclude that such a undertaking is not 
practicable. EPA does not have the 
necessary resources to review the 
procedures of each private certification 
organization and review and approve 
each organization’s certification 
qualifications. Therefore, the final rule 
includes within the regulatory 
definition of an environmental 
professional, general performance-based 
standards or qualifications for 
determining who may meet the 
definition of an environmental 
professional for the purposes of 
conducting all appropriate inquiries. 
These standards include education and 
experience qualifications, as 
summarized below. The final rule does 
not recognize, or reference, any private 
organization’s certification program 
within the context of the regulatory 
language. However, the Agency notes 
that any individual with a certification 
from a private certification organization 
where the organization’s certification 
qualifications include the same or more 
stringent education and experience 
requirements as those included in 
today’s final regulation will meet the 
definition of an environmental 
professional for the purposes of this 
regulation. 

Based upon the input received from 
the public commenters, EPA determined 
that the definition of environmental 
professional included in today’s final 
rule establishes a balance between the 
merits of setting a high standard of 
excellence for the conduct of all 
appropriate inquiries through the 
establishment of stringent qualifications 
for environmental professionals and the 
need to ensure that experienced and 
highly competent individuals currently 
conducting all appropriate inquiries are 
not displaced. 

Summary of Final Rule’s Definition of 
Environmental Professional 

In summary, the definition of 
environmental professional included in 
today’s final rule includes individuals 
who possess the following 
qualifications: 

• Hold a current Professional 
Engineer’s or Professional Geologist’s 
license or registration from a state, tribe, 
or U.S. territory and have the equivalent 
of three (3) years of full-time relevant 
experience; or 

• Be licensed or certified by the 
federal government, a state, tribe, or 
U.S. territory to perform environmental 
inquiries as defined in § 312.21 and 
have the equivalent of three (3) years of 
full-time relevant experience; or 

• Have a Baccalaureate or higher 
degree from an accredited institution of 
higher education in science or 
engineering and the equivalent of five 
(5) years of full-time relevant 
experience; or 

• Have the equivalent of ten (10) 
years of full-time relevant experience. 

The definition of ‘‘relevant 
experience’’ is ‘‘participation in the 
performance of environmental site 
assessments that may include 
environmental analyses, investigations, 
and remediation which involve the 
understanding of surface and subsurface 
environmental conditions and the 
processes used to evaluate these 
conditions and for which professional 
judgment was used to develop opinions 
regarding conditions indicative of 
releases or threatened releases * * * to 
the subject property.’’ 

The final rule retains the proposed 
requirement that environmental 
professionals remain current in their 
field by participating in continuing 
education or other activities and be able 
to demonstrate such efforts. 

The final rule also retains the 
allowance for individuals not meeting 
the definition of an environmental 
professional to contribute to and 
participate in the all appropriate 
inquiries on the condition that such 
individuals are conducting inquiries 
activities under the supervision or 
responsible charge of an individual that 
meets the regulatory definition of an 
environmental professional. This 
provision allows for a team of 
individuals working for the same firm or 
organization (e.g., individuals working 
for the same government agency) to 
share the workload for conducting all 
appropriate inquiries for a single 
property, provided that one member of 
the team meets the definition of an 
environmental professional and reviews 
the results and conclusions of the 
inquiries and signs the final report. 

The final rule requires that the final 
review of the all appropriate inquiries 
and the conclusions that follow from the 
inquiries rest with an individual who 
qualifies as an environmental 
professional, as defined in § 312.10. The 
final rule also requires that in signing 
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the report, the environmental 
professional must document that he or 
she meets the definition of an 
‘‘environmental professional’’ included 
in the regulations. 

F. References 

Proposed Rule 
In the proposed rule, the Agency 

reserved a reference section and stated 
in the preamble that we may include 
references to applicable voluntary 
consensus standards developed by 
standards’ developing organizations that 
are not inconsistent with the final 
regulatory requirements for all 
appropriate inquiries or otherwise 
impractical. The Agency requested 
comments regarding available 
commercially accepted voluntary 
consensus standards that may be 
applicable to and compliant with the 
proposed federal standards for all 
appropriate inquiries. 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (‘‘NTTAA’’), Public Law 
104–113, section 12(d) (15 U.S.C. 272 
note), directs agencies to use technical 
standards that are developed or adopted 
by voluntary consensus standards 
bodies, unless their use would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. When developing the 
proposed rule, EPA considered using an 
existing voluntary consensus standard 
developed by ASTM International as the 
federal standard for all appropriate 
inquiries. This standard is known as the 
ASTM E1527–2000 standard (entitled 
‘‘Standard Practice for Environmental 
Site Assessments: Phase I 
Environmental Site Assessment 
Process’’). In the preamble to the 
proposed rule, we acknowledged the 
prevalent use of the ASTM E1527–2000 
standard and the fact that it generally is 
recognized as good and customary 
commercial practice. However, when 
we proposed the federal standards for 
all appropriate inquiries, EPA 
determined that the ASTM E1527–2000 
standard is inconsistent with applicable 
law. As a result, EPA chose not to 
reference the ASTM E1527–2000 
standard because it was inconsistent 
with applicable law. 

Public Comments 
We received relatively few comments 

citing available and applicable 
voluntary consensus standards for 

conducting all appropriate inquiries. 
Several commenters did argue that the 
interim standard cited in the statute, the 
ASTM E1527–97 Environmental Site 
Assessments: Phase I Environmental 
Site Assessment Process, or the updated 
ASTM E1527–2000, is sufficient to meet 
the statutory criteria. A few commenters 
stated a preference for the ASTM 
E1527–2000 standard over the 
requirements included in the proposed 
rule. ASTM International is a standards 
development organization whose 
committees develop voluntary 
consensus standards for a variety of 
materials, products, systems and 
services. ASTM International is the only 
standards development organization 
that submitted a comment requesting 
that the Agency consider its standard, 
the ASTM E1527–2000 Standard 
Practice for Environmental Site 
Assessments: Phase I Environmental 
Site Assessment Process, as an 
equivalent standard to the federal 
regulations. 

Final Rule 
Since publication of the proposed 

rule, ASTM International and its E50 
committee, the committee responsible 
for the development of the ASTM 
E1527–2000 Phase I Environmental Site 
Assessment Process, has reviewed and 
updated the ‘‘2000’’ version of the 
E1527 standard to address EPA’s 
concerns regarding the differences 
between the ASTM E1527–2000 
standard and the criteria established by 
Congress in the Brownfields 
Amendments to CERCLA. These 
activities were conducted within the 
normal review and updating process 
that ASTM International undertakes for 
each standard over a five-year cycle. 

In today’s final rule, EPA is 
referencing the standards and practices 
developed by ASTM International and 
known as Standard E1527–05 (entitled 
‘‘Standard Practice for Environmental 
Site Assessments: Phase I 
Environmental Site Assessment 
Process’’) and recognizing the E1527–05 
standard as consistent with today’s final 
rule. The Agency determined that this 
voluntary consensus standard is 
consistent with today’s final rule and is 
compliant with the statutory criteria for 
all appropriate inquiries. Persons 
conducting all appropriate inquiries 
may use the procedures included in the 
ASTM E1527–05 standard to comply 
with today’s final rule. 

It is the Agency’s intent to allow for 
the use of applicable and compliant 
voluntary consensus standards when 
possible to facilitate implementation of 
the final regulations and avoid 
disruption to parties using voluntary 

consensus standards that are found to be 
fully compliant with the federal 
regulations. 

G. What Is Included in ‘‘All Appropriate 
Inquiries?’’ 

Proposed Rule 
The proposed regulations for 

conducting all appropriate inquiries 
outlined the standards and practices for 
conducting the activities included in 
each of the statutory criterion 
established by Congress in the 
Brownfields Amendments. These 
criteria are set forth in CERCLA section 
101(35)(B)(iii) and are: 

• The results of an inquiry by an 
environmental professional (proposed 
§ 312.21). 

• Interviews with past and present 
owners, operators, and occupants of the 
facility for the purpose of gathering 
information regarding the potential for 
contamination at the facility (proposed 
§ 312.23). 

• Reviews of historical sources, such 
as chain of title documents, aerial 
photographs, building department 
records, and land use records, to 
determine previous uses and 
occupancies of the real property since 
the property was first developed 
(proposed § 312.24). 

• Searches for recorded 
environmental cleanup liens against the 
facility that are filed under Federal, 
State, or local law (proposed § 312.25). 

• Reviews of Federal, State, and local 
government records, waste disposal 
records, underground storage tank 
records, and hazardous waste handling, 
generation, treatment, disposal, and 
spill records, concerning contamination 
at or near the facility (proposed 
§ 312.26). 

• Visual inspections of the facility 
and of adjoining properties (proposed 
§ 312.27). 

• Specialized knowledge or 
experience on the part of the defendant 
(proposed § 312.28). 

• The relationship of the purchase 
price to the value of the property, if the 
property was not contaminated 
(proposed § 312.29). 

• Commonly known or reasonably 
ascertainable information about the 
property (proposed § 312.30). 

• The degree of obviousness of the 
presence or likely presence of 
contamination at the property, and the 
ability to detect the contamination by 
appropriate investigation (proposed 
§ 312.31). 

Public Comments 

We received a few comments 
addressing the statutory criteria and the 
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inclusion of certain particular criteria 
within the scope of the proposed rule. 
Some commenters requested that EPA 
not include in the final rule the criterion 
to consider the relationship of the 
purchase price of the property to the fair 
market value of the property, if the 
property is not contaminated. In 
addition, a few commenters stated the 
final rule should not include within the 
scope of the all appropriate inquiries the 
specialized knowledge or experience on 
the part of the prospective landowner. 

The Agency notes that both criteria 
that commenters requested be removed 
from the scope of the all appropriate 
inquiries regulations are criteria 
specifically required by Congress to be 
included in the regulations. In addition, 
both criteria have been part of the all 
appropriate inquiries provisions under 
the CERCLA innocent landowner 
defense since 1986. The proposed rule 
included no changes from the previous 
statutory provisions. 

Final Rule 
The final rule retains provisions 

addressing each of the statutory criteria 
for the conduct of all appropriate 
inquiries included in CERCLA section 
101(35)(B)(iii). 

H. Who Is Responsible for Conducting 
the All Appropriate Inquiries? 

The Brownfields Amendments to 
CERCLA require persons claiming any 
of the landowner liability protections to 
conduct all appropriate inquiries into 
the past uses and ownership of the 
subject property. The criteria included 
in the Brownfields Amendments for the 
regulatory standards for all appropriate 
inquiries require that the inquiries 
include an inquiry by an environmental 
professional. The statute does not 
require that all criteria or inquiries be 
conducted by an environmental 
professional. 

Proposed Rule 
The proposed rule required that 

many, but not all, of the inquiries 
activities be conducted by, or under the 
supervision or responsible charge of, an 
individual meeting the qualifications of 
the proposed definition of an 
environmental professional. The 
proposed rule also provided that several 
of the activities included in the 
inquiries could be conducted either by 
the prospective landowner or grantee, 
and not have to be conducted under the 
supervision or responsible charge of the 
environmental professional. The 
proposed rule required that the results 
of all activities conducted by the 
prospective landowner or grantee, and 
not conducted by or under the 

supervision or responsible charge of the 
environmental professional, be provided 
to the environmental professional to 
ensure that such information could be 
fully considered when the 
environmental professional develops an 
opinion, based on the inquiry activities, 
as to whether conditions at the property 
are indicative of a release or threatened 
release of a hazardous substance (or 
other contaminant) on, at, in, or to the 
property. 

The proposed rule allowed for the 
following activities to be the 
responsibility of, or conducted by, the 
prospective landowner or grantee and 
not necessarily be conducted by the 
environmental professional, provided 
the results of such inquiries or activities 
are provided to an environmental 
professional overseeing the all 
appropriate inquiries: 

• Searches for environmental cleanup 
liens against the subject property that 
are filed or recorded under federal, 
tribal, state, or local law, as required by 
proposed § 312.25. 

• Assessments of any specialized 
knowledge or experience on the part of 
the landowner, as required by § 312.28. 

• An assessment of the relationship of 
the purchase price to the fair market 
value of the subject property, if the 
property was not contaminated, as 
required by § 312.29. 

• An assessment of commonly known 
or reasonably ascertainable information 
about the subject property, as required 
by § 312.30. 

The proposed rule required that all 
other required inquiries and activities, 
beyond those listed above to be 
conducted by, or under the supervision 
or responsible charge of, an 
environmental professional. 

Public Comments 
Several commenters asserted that the 

mandatory nature of the proposed 
provision requiring the prospective 
landowner to provide information 
regarding the four criteria listed above 
to the environmental professional is 
problematic. Particularly with regard to 
the requirement to provide ‘‘specialized 
knowledge or experience of the 
defendant,’’ commenters pointed out 
difficulties in a prospective landowner 
being able to document such knowledge 
and experience sufficiently. Also, with 
regard to the information related to the 
‘‘relationship of the purchase price to 
the fair market value of the property, if 
the property was not contaminated,’’ 
many commenters pointed out that 
prospective landowners may not want 
to divulge information regarding the 
price paid for a property. Commenters 
pointed out that the requirement to 

consider ‘‘commonly known or 
reasonably ascertainable information’’ 
about a property is implicit to all 
aspects of the all appropriate inquiries 
requirements. In addition, commenters 
stated that CERCLA liability lies solely 
with the owners and operators of a 
vessel or property. A decision on the 
part of a prospective landowner to not 
furnish an environmental professional 
with certain information related to any 
of the statutory criteria can only affect 
the property owner’s ability to claim a 
liability protection provided under the 
statute. In addition, the statute does not 
mandate that information deemed to be 
the responsibility of the prospective 
landowner and not part of the ‘‘inquiry 
of the environment professional’’ be 
provided to the environmental 
professional or even be part of the 
inquiry of the environmental 
professional. Some of the statutory 
criteria are inherently the responsibility 
of the prospective landowner. 

Final Rule 
We agree with the commenters who 

asserted that the results and information 
related to the criteria identified as being 
the responsibility of the prospective 
landowner should not, as a matter of 
law, have to be provided to the 
environmental professional. The statute 
does not mandate that a prospective 
landowner provide all information to an 
environmental professional. Given that 
the burden of potential CERCLA 
liability ultimately falls upon the 
property owner or operator, a 
prospective landowner’s decision not to 
provide the results of an inquiry or 
related information to an environmental 
professional he or she hired to 
undertake other aspects of the all 
appropriate inquiries investigation can 
only affect the liability of the property 
owner. In addition, we believe that the 
environmental professional may be able 
to develop an opinion with regard to 
conditions indicative of releases or 
threatened releases on, at, in, or to a 
property based upon the results of the 
criteria identified to be part of the 
‘‘inquiry of an environmental 
professional.’’ Any information not 
furnished to the environmental 
professional by the prospective 
landowner that may affect the 
environmental professional’s ability to 
render such an opinion may be 
identified by the environmental 
professional as a ‘‘data gap.’’ The 
provisions of the final rule (as did the 
proposed rule) then require that the 
environmental professional comment on 
the significance of the data gap or 
missing information on his or her ability 
to render such an opinion, in light of all 
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other information collected and all other 
data sources consulted. 

As a result of our consideration of the 
issues raised by commenters, today’s 
final rule modifies the requirements of 
§ 312.22 ‘‘additional inquiries’’ by 
stating (in paragraph (a)) that ‘‘persons 
* * * may provide the information 
associated with such inquiries [i.e., the 
information for which the prospective 
landowner or brownfields grantee is 
responsible] to the environmental 
professional * * *.’’ The proposed rule 
provided that such information ‘‘must 
be provided’’ to the environmental 
professional. Although we expect that 
most prospective landowners and 
grantees will furnish available 
information or knowledge about a 
property to an environmental 
professional he or she hired when such 
information could assist the 
environmental professional in 
ascertaining the environmental 
conditions at a property, we affirm that 
compliance with the statutory criteria 
does not require that such information 
be disclosed. Ultimately, CERCLA 
liability rests with the owner or operator 
of a facility or property owner and it is 
the information held by the property 
owner or operator that may be reviewed 
in a court of law when determining an 
owner or operator’s liability status, 
regardless of whether all information 
was disclosed to an environmental 
professional during the conduct of all 
appropriate inquiries. 

I. When Must All Appropriate Inquiries 
Be Conducted? 

CERCLA section 101(40)(B)(i), as 
amended, requires bona fide prospective 
purchasers to conduct all appropriate 
inquiries into ‘‘previous ownerships and 
uses of the facility.’’ In the case of 
contiguous property owners, CERCLA 
section 107(q)(1)(A)(viii) requires that a 
person claiming to be a contiguous 
property owner conduct all appropriate 
inquiries ‘‘at the time at which the 
person acquired the property.’’ In the 
case of innocent landowners, section 
101(35)(B)(i)(I) of CERCLA requires that 
the property owner conduct all 
appropriate inquiries ‘‘on or before the 
date on which the defendant acquired 
the facility.’’ 

Proposed Rule 
Other than to specify that all 

appropriate inquiries must be 
conducted on or prior to the date a 
person acquires a property, the statute is 
silent regarding how close to the actual 
date of acquisition the inquiries must be 
completed. The proposed rule required 
that all appropriate inquiries be 
conducted or updated within one year 

prior to taking title to a property. The 
proposed rule provided that prospective 
landowners could use information 
collected as part of previous inquiries 
for the same property, if the inquiries 
were completed or updated within one 
year prior to the date the property is 
acquired. The proposed rule required 
that certain information collected as 
part of a previous all appropriate 
inquiries be updated if it was collected 
more than 180 days prior to the date a 
person purchased the property. In 
addition, in the preamble to the 
proposed rule, Agency defined the date 
of acquisition of a property as the date 
on which the prospective landowner 
acquires title to the property. 

Public Comments 
Commenters generally agreed with the 

proposed provision to define the date of 
acquisition of a property as the date on 
which a person acquires title to the 
property. A few commenters stated that 
the requirement for an all appropriate 
inquiries investigation to be completed 
within a year of the date of acquisition 
of the property is too stringent and may 
not allow sufficient time for some 
property transactions to be completed. 
Some commenters also asserted that the 
proposed requirement to update certain 
aspects of the all appropriate inquiries 
investigation, if the investigation was 
conducted more than 180 days prior to 
the date of the acquisition of the 
property was too stringent. 

Final Rule 
The Agency continues to believe that 

the event that most closely reflects the 
Congressional intent of the date on 
which the defendant acquired the 
property is the date on which a person 
received title to the property. As 
explained in the preamble to the 
proposed rule, the Agency considered 
other dates, such as the date a 
prospective landowner signs a purchase 
or sale agreement. However, it could be 
burdensome to require a prospective 
landowner to have completed the all 
appropriate inquiries prior to having an 
agreement with a seller to complete a 
sales transaction. In fact, the time period 
between the date on which a sales 
agreement is signed and the date on 
which the title to the property is 
actually transferred to the prospective 
landowner may be the most convenient 
time for the prospective landowner to 
obtain access to the property and 
undertake the all appropriate inquiries. 
In addition, requiring that all 
appropriate inquiries be completed on 
some date prior to the date of title 
transfer could result in requiring 
prospective landowners to undertake all 

appropriate inquiries so early in the 
property acquisition process as to 
require the inquiries to be completed 
prior to the prospective landowner 
making a final decision on whether to 
actually acquire the property. 

To increase the potential that the 
information collected for the all 
appropriate inquiries accurately reflects 
the proposed objectives and 
performance factors, as well as to 
increase the potential that opinions and 
judgments regarding the environmental 
conditions at a property that are 
included in an all appropriate inquiries 
report are based on current and relevant 
information, the Agency is retaining the 
proposed provision that all appropriate 
inquiries be conducted within one year 
prior to the prospective landowner 
acquiring the property. Today’s final 
rule includes regulatory language at 
§ 312.20(a) clarifying that all 
appropriate inquiries must be 
conducted within one year prior to the 
date on which a person acquires a 
property. 

All appropriate inquiries may include 
information collected for previous 
inquiries that were conducted or 
updated within one year prior to the 
acquisition date of the property. In 
addition, as explained in more detail 
below, the final rule retains the 
requirement that several of the 
components of the inquiries be updated 
within 180 days prior to the date the 
property is purchased. Today’s final 
rule includes a definition of the ‘‘date of 
acquisition,’’ or purchase date, of a 
property (i.e., the date the landowner 
obtains title to the property). 

Although commenters may be correct 
in their assertions that some property 
transactions may take more than a year 
to close, we continue to believe that it 
is important for the all appropriate 
inquiries investigation to be completed 
within one year prior to the date the 
property is acquired. We point out that 
the final regulation, as did the proposed 
regulation, allows for information from 
an older investigation to be used in a 
current investigation. However, if the 
prior all appropriate inquiries 
investigation was completed more than 
a year prior to the property acquisition 
date, all parts of the investigation must 
be reviewed and updated for the all 
appropriate inquiries to be complete. 
We believe that a year is sufficient time 
for conditions at a property to change. 
In particular, in cases where there is a 
release or threatened release at a 
property, significant changes to the 
environmental conditions of a property 
could occur during the course of a year. 
In addition, depending upon the uses 
and ownership of a property during the 
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course of a one-year time period, overall 
conditions at a property could change 
and new evidence of a release or 
threatened release could appear. 
Therefore, today’s final rule requires 
that all appropriate inquiries completed 
for a particular property more than one 
year prior to the date of acquisition of 
that property, be updated in their 
entirety. As summarized below, the 
final rule does allow for the use of 
information contained in previous 
inquiries, even when the inquiries were 
completed more than a year prior to the 
property acquisition date, as long as all 
information was updated within a year 
and includes any changes that may have 
occurred during the interim. 

J. Can a Prospective Landowner Use 
Information Collected for Previous 
Inquiries Completed for the Same 
Property? 

Proposed Rule 
The proposed rule allowed parties 

conducting all appropriate inquiries to 
use the results of and information from 
previous inquiries completed for the 
same property, under certain 
conditions. First, the previous inquiries 
must have been conducted in 
compliance with the proposed rule and 
with CERCLA sections 101(35)(B), 
101(40)(B) and 107(q)(A)(viii). In 
addition, the information in the 
previous inquiries must have been 
collected or updated within one year 
prior to the date of acquisition of the 
property. Certain types of information 
collected more than 180 days prior to 
the current date of acquisition must be 
updated for the current all appropriate 
inquiries. Also, the information required 
under some specific criterion (e.g., 
relationship of purchase price to 
property value, specialized knowledge 
on part of defendant) must be collected 
specifically for the current transaction. 

Public Comments 
A significant number of commenters 

pointed out that the regulatory language 
in proposed § 312.20(b)(1) of the 
proposed rule precludes the use of 
information contained in assessments or 
the results of all appropriate inquiries 
conducted more than a year prior to the 
date of acquisition of a property. 
Commenters pointed out that since the 
language in the proposed rule stated 
that previously collected information 
had to have been collected ‘‘in 
compliance with the requirements of 
* * * 40 CFR Part 312,’’ any 
information included in all appropriate 
inquiries reports completed prior to the 
promulgation of the final rule could not 
be used, since compliance with the 

regulation could not be achieved prior 
to its publication. 

Final Rule 

It is not the Agency’s intent to 
disallow the use of information 
contained in previous inquiries, if the 
environmental professional and the 
prospective landowner find the 
previously collected information to be 
accurate and valid. However, EPA 
continues to believe that information 
collected as part of a prior all 
appropriate inquiries investigation for 
the same property should be updated to 
reflect current environmental conditions 
at the property and to include any 
specific information or specialized 
knowledge held by the prospective 
landowner. The regulatory language in 
today’s final rule (at § 312.20(c)(1)) 
allows for the use of information 
collected as part of prior all appropriate 
inquiries investigation for the same 
property provided that the prior 
information was collected ‘‘during the 
conduct of all appropriate inquiries in 
compliance with CERCLA sections 
101(35)(B), 101(40)(B) and 
107(q)(A)(viii).’’ We have deleted the 
proposed language that would have 
required the previously conducted 
investigation to have been done in 
compliance with the final regulation. 
This allows for the use of information 
collected as part of previous all 
appropriate inquiries, as long as the 
information was collected in 
compliance with the statutory 
provisions for all appropriate inquiries. 
For property purchased on or after May 
31, 1997, therefore, any information 
collected as part of an assessment in 
compliance with the ASTM E1527–97 
standard or the ASTM E1527–2000 
standard may be used as part of a 
current all appropriate inquiries 
investigation. For property purchased 
before May 31, 1997, information from 
assessments completed and in 
compliance with the statutory 
provisions at CERCLA section 
101(35)(B)(iv)(I) may be used as part of 
a current all appropriate inquiries 
investigation. However, this prior 
information may only be used if 
updated in accordance with §§ 312.20(b) 
and (c) of today’s rule. 

The final rule continues to recognize 
that there is value in using previously 
collected information when such 
information was collected in accordance 
with the statutory provisions and good 
customary business practices, 
particularly when the use of such 
previously-collected information will 
reduce the need to undertake 
duplicative efforts. 

The final rule also retains the 
requirement that certain aspects of the 
all appropriate inquiries investigation 
be updated if the investigation was 
completed more than 180 days prior to 
the date of acquisition of the property 
(or the date on which the prospective 
landowner takes title to the property) to 
ensure that an all appropriate inquiries 
investigation accurately reflects the 
current environmental conditions at a 
property. To increase the potential that 
information collected about the 
conditions of a property is accurate, as 
well as increase the potential that 
opinions and judgments regarding the 
environmental conditions at a property 
that are included in an all appropriate 
inquiries report are based on current 
and relevant information, the final rule 
requires that many of the components of 
the previous inquiries be updated 
within 180 days prior to the date of 
acquisition of the property. The 
components of the all appropriate 
inquiries that must be updated within 
180 days prior to the date on which the 
property is acquired are: 

• Interviews with past and present 
owners, operators, and occupants 
(§ 312.23); 

• Searches for recorded 
environmental cleanup liens (§ 312.25); 

• Reviews of federal, tribal, state, and 
local government records (§ 312.26); 

• Visual inspections of the facility 
and of adjoining properties (§ 312.27); 
and 

• The declaration by the 
environmental professional 
(§ 312.21(d)). 

Also, the final rule retains the 
proposed requirement that in all cases 
where a prospective landowner is using 
previously collected information, the all 
appropriate inquiries for the current 
purchase must be updated to include a 
summary of any relevant changes to the 
conditions of the property and any 
specialized knowledge of the 
prospective landowner. 

In today’s final rule, we continue to 
recognize that it is not sufficient to 
wholly adopt previously conducted all 
appropriate inquiries for the same 
property without any review. Certain 
aspects of the all appropriate inquiries 
investigation are specific to the current 
prospective landowner and the current 
purchase transaction. Therefore, the 
final rule requires that each all 
appropriate inquiries investigation 
include current information related to: 

• Any relevant specialized knowledge 
held by the current prospective 
landowner and the environmental 
professional responsible for overseeing 
and signing the all appropriate inquiries 
report (i.e., requirements of § 312.28); 
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• The relationship of the current 
purchase price to the value of the 
property, if the property were not 
contaminated (i.e., requirements of 
§ 312.29); and 

• Commonly known or reasonably 
ascertainable information about the 
property. 

K. Can All Appropriate Inquiries Be 
Conducted by One Party and 
Transferred to Another Party? 

Proposed Rule 
The proposed rule allowed for all 

appropriate inquiries to be conducted 
by one party and transferred to another 
party, provided that certain conditions 
are met. Under certain circumstances, 
the prospective landowner, or a grantee, 
may use a report of all appropriate 
inquiries conducted for the property by 
or for another party, including the seller 
of the property or another party. For 
example, there are situations where the 
federal government or a state 
government agency may conduct the all 
appropriate inquiries on behalf of the 
local government for a property being 
purchased by a local government, such 
as the ‘‘targeted brownfields 
assessments’’ conducted on behalf of 
local governments by EPA. This 
situation also may occur when a state 
government covers the cost of the all 
appropriate inquiries for a property 
owned by a local government or actually 
conducts the all appropriate inquiries 
itself when the local government does 
not have access to appropriate staff or 
capital resources. A local government 
may conduct all appropriate inquiries 
for a third party in its community, such 
as a private prospective landowner. In 
addition, local redevelopment agencies 
may locate a contaminated property, 
conduct all appropriate inquiries, 
acquire the property, and then sell the 
property to a private developer. 

The proposed rule allowed for a 
person acquiring a property, or a 
grantee, to use the results of an all 
appropriate inquiries report conducted 
by or for another party, if the report 
meets the proposed rule’s objectives and 
performance factors and the person who 
is seeking to use the previously-
collected information or report reviews 
all information collected and updates 
the contents of the report as required by 
§ 312.20(c) and necessary to accurately 
reflect current conditions at the 
property. In addition, the proposed rule 
required that the prospective 
landowner, or grantee, update the 
inquiries and the report to include any 
commonly known and reasonably 
ascertainable information, relevant 
specialized knowledge held by the 

prospective landowner and the 
environmental professional, and the 
relationship of the purchase price to the 
value of the property, if it were not 
contaminated. 

Public Comments 

Commenters generally supported the 
proposed provision allowing for all 
appropriate inquiries investigations 
conducted by or for one party to be used 
by another party. 

Final Rule 

For the reasons discussed in the 
preamble to the proposed rule and 
summarized above, the final rule retains 
the provision allowing that all 
appropriate inquiries investigations may 
be conducted by or for one party and 
used by another party. In all cases, the 
all appropriate inquiries investigation 
must be updated to include commonly 
known and reasonably ascertainable 
information and any relevant 
specialized knowledge held by the 
prospective landowner and 
environmental professional. In addition, 
the evaluation of the relationship 
between the purchase price and the fair 
market value of the property must 
reflect the current sale of the property. 
In all other aspects of the investigation, 
the all appropriate inquiries must be in 
compliance with the provisions of the 
final regulation. 

L. What Are the Objectives and 
Performance Factors for the All 
Appropriate Inquiries Requirements? 

Proposed Rule 

As explained in the preamble to the 
proposed rule, when developing the 
proposed standards, EPA and the 
Negotiated Rulemaking Committee 
structured the proposal around the 
statutory criteria established by 
Congress in section 101(35)(B)(iii) of 
CERCLA. As development of the 
proposed rule progressed, it became 
apparent that the purposes and 
objectives for the individual criterion 
and the types of information that must 
be collected to meet the objectives of 
each criterion often overlapped. For 
example, in developing standards 
addressing the criterion requiring a 
review of historical information, a 
search for recorded environmental 
cleanup liens, and a review of 
government records, the Committee 
concluded that the objectives of each 
criterion or activity were similar, which 
could lead to the collection of the same 
information to fulfill each of the 
criterion’s objectives. For example, a 
chain of title document is historic 
information that may include 

information on environmental cleanup 
liens, as well as information on past 
owners of the property indicating that 
previous owners managed hazardous 
substances on the property. 

To avoid requiring duplicative efforts, 
but to ensure that the proposed 
regulations included standards and 
practices that result in a comprehensive 
assessment of the environmental 
conditions at a property, the proposed 
all appropriate inquiries standards were 
structured around a concise set of 
objectives and performance factors. The 
proposed objectives and performance 
factors applied to the standards 
comprehensively. In conducting the 
inquiries collectively, the landowner 
and the environmental professional 
must seek to achieve the objectives and 
performance factors and use the 
objectives and standards as guidelines 
in implementing, in total, all of the 
other proposed regulatory standards and 
practices. 

Public Comments 
Commenters overwhelmingly 

supported the proposed approach of 
structuring the all appropriate inquiries 
standards around a definitive set of 
performance factors and objectives. 
Commenters stated that the 
establishment of performance factors 
will improve the quality of 
environmental site assessments because 
the performance factors allow for the 
application of professional judgement 
and provide flexibility. 

A few commenters did not support 
the proposed approach of structuring 
the regulations around a set of 
performance factors and objectives. 
These commenters asserted that the 
objectives and performance factors 
made the regulation too vague and 
open-ended. In addition, the 
commenters stated that they want the 
regulation to be centered around a 
‘‘checklist’’ of activities, each of which 
should be required to be completed 
independently and without 
consideration of a comprehensive 
performance approach. Commenters 
who argued for a checklist approach 
said that such an approach would 
ensure that the environmental 
professional only would have to 
undertake a finite list of activities and 
it would be easier (in the commenter’s 
opinion) for property owners to obtain 
liability protection if the list of activities 
could be completed without regard to 
performance goals or an overall 
objective. These commenters also 
expressed concern that, if the 
regulations are based on performance 
factors that the all appropriate inquiries 
investigation would not have an 
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endpoint at which prospective 
landowners could stop looking for 
evidence of releases or threatened 
releases. The commenters believed that 
under a checklist approach liability 
protection would be awarded upon 
completion of all activities on the 
checklist. 

Final Rule 
We are retaining the proposed 

performance factors and objectives in 
the final rule. We continue to believe, as 
did many commenters, that basing the 
regulations on a set of overall 
performance factors and specific 
objectives lends clarity and flexibility to 
the standards. Such an approach also 
allows for the application of 
professional judgment and expertise to 
account for site-specific circumstances. 
The primary objective of an all 
appropriate inquiries investigation is to 
identify conditions indicative of 
releases and threatened releases of 
hazardous substances on, at, in, or to the 
subject property. In the case of 
recipients of brownfields grants, the 
objective may be expanded to include 
petroleum and petroleum products, 
pollutants, contaminants, and 
controlled substances, depending upon 
the scope of the grantee’s cooperative 
agreement. 

The performance factors are meant to 
guide the individual aspects of the 
investigation toward meeting both the 
statutory criteria for all appropriate 
inquiries and the regulatory objectives 
of (1) collecting necessary information 
about the uses and ownerships of a 
property and (2) identifying, through the 
collection of this information, 
conditions indicative of releases and 
threatened releases on, at, in, or to the 
subject property. By establishing a 
concise set of objectives and setting 
some boundaries on the information 
collection activities through the 
establishment of performance factors, 
we believe that the final rule fulfills the 
statutory objectives, provides for a 
comprehensive assessment of the 
environmental conditions at the 
property, and avoids the conduct of 
duplicative investigations and data 
collection efforts. 

EPA disagrees with the commenters 
who argued that the proposed approach 
of establishing overall objectives and 
performance factors for the all 
appropriate inquiries standards would 
result in an approach that is too vague 
and open-ended. In fact, by establishing 
clear objectives and setting parameters 
to the investigation through a set of 
performance factors that include 
gathering information that is publicly 
available, obtainable from its source 

within reasonable time and cost 
constraints, and which can practicably 
be reviewed, the approach taken in the 
final rule provides reasonable goals and 
endpoints to the information collection 
requirements. The proposed objectives 
provide a discrete list of the types of 
information that must be collected as 
part of the all appropriate inquiries 
investigation. In addition, the 
performance factors set boundaries 
around the efforts that must be taken 
and the cost burdens that must be 
incurred to obtain the required 
information. The fact that the rule is 
framed within a primary objective, to 
‘‘identify conditions indicative of 
releases and threatened releases of 
hazardous substances,’’ actually reduces 
the open-ended nature of the 
investigation and establishes an overall 
goal for the inquiries. 

Commenters who advocated that a 
checklist approach (or an approach not 
based upon overall objectives and 
performance factors) is superior because 
they believe that it would better provide 
for a stopping point in the investigation 
may have misunderstood the statutory 
requirements that must be met to obtain 
a defense to CERCLA liability. These 
commenters may have incorrectly 
assumed that the completion of the all 
appropriate inquiries investigation is all 
that is required to obtain liability 
protection. The conduct of all 
appropriate inquiries is only one 
requirement for obtaining relief from 
CERCLA liability. Prospective 
landowners must conduct all 
appropriate inquiries prior to acquiring 
a property to qualify for a defense to 
CERCLA liability as an innocent 
landowner, bona fide prospective 
purchaser or contiguous landowner. 
However, once a property is acquired, 
the property owner must comply with 
all of the other statutory criteria 
necessary to qualify for the liability 
protections. In particular, landowners 
must undertake ‘‘reasonable steps’’ to 
‘‘stop any continuing releases.’’ 
Therefore, the final rule’s objective of 
identifying conditions indicative of 
releases and threatened releases of 
hazardous substances on, at, in, or to a 
property links appropriately with the 
statutory criteria requiring the 
landowner to address such releases to 
qualify for the liability protections. 

Conducting the inquiries merely in 
compliance with a checklist and 
without the purpose of meeting an 
overall objective could result in an 
inability to recognize the value of 
certain types of information or in 
chasing down multiple sources of 
information that may not have added 
value for meeting the overall objective 

of the investigation. A lack of 
information or an inability to obtain 
information that may affect the ability of 
an environmental professional to 
determine whether or not there are 
conditions indicative of a release or 
threatened release of a hazardous 
substance (or other contaminant) on, at, 
in or to a property can have significant 
consequences regarding a prospective 
landowner’s ultimate ability to claim 
protection from CERCLA liability. 
Failure to identify a release during the 
conduct of all appropriate inquiries 
does not relieve the property owner 
from the responsibility to take 
reasonable steps and address the 
release. Even if the Agency agreed with 
the commenters and adopted a 
‘‘checklist’’ approach for the regulation, 
simply conducting the checklist of 
activities and ending the investigation 
after each activity is conducted would 
not result in protection from CERCLA 
liability (as commenters claimed). 

The final rule also establishes that in 
those cases where certain information 
included in the list of regulatory 
objectives (§ 312.20(e)) cannot be found 
or obtained within the parameters of the 
performance factors, such data gaps 
must be identified and the significance 
of the missing information with regard 
to the environmental professional’s 
ability to render an opinion on the 
presence of conditions indicative of 
releases and threatened releases be 
documented. Exhaustive and costly 
efforts do not have to be made to access 
all available sources of data and find 
every piece of data and information 
about a property. Nor does the rule 
require that duplicative information be 
sought from multiple sources. The 
inquiries and the overall investigation 
must be undertaken to meet the data 
collection objectives and primarily 
determine the environmental conditions 
of the property. Structuring the 
standards around such objectives will 
render the results of the investigation 
more valuable to a landowner in his or 
her efforts to comply with the post 
acquisition continuing obligations for 
obtaining the CERCLA liability 
protections than an approach framed 
around a mere checklist of activities. 

In retaining the proposed objectives 
and performance factors, the final rule 
allows that an all appropriate inquiries 
investigation need not address each of 
the regulatory criterion in any particular 
sequence. In addition, information 
relevant to more than one criterion need 
not be collected twice, and a single 
source of information may satisfy the 
requirements of more than one criterion 
and more than one objective. However, 
the information required to achieve each 
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of the objectives and performance 
factors must be obtained for the all 
appropriate inquiries investigation to be 
complete. Although compliance with 
the all appropriate inquiries 
requirements ultimately will be 
determined in court, the final rule 
allows the prospective landowner or 
grantee and environmental professional 
to determine the best process and 
sequence for collecting and analyzing 
all required information. The sequence 
of activities and the sources of 
information used to collect any required 
information is left to the judgment and 
expertise of the environmental 
professional, provided that the overall 
objectives and the performance factors 
established for the final rule are met. 

In performing the inquiries, including 
but not limited to conducting 
interviews, collecting historical data 
and government records, and inspecting 
the subject property and adjoining 
properties, all parties undertaking all 
appropriate inquiries must be attentive 
to the fact that the primary objectives of 
the regulation are to identify the 
following types of information about the 
subject property: 

• Current and past property uses and 
occupancies; 

• Current and past uses of hazardous 
substances; 

• Waste management and disposal 
activities that could have caused 
releases or threatened releases of 
hazardous substances; 

• Current and past corrective actions 
and response activities undertaken to 
address past and on-going releases of 
hazardous substances; 

• Engineering controls; 
• Institutional controls; and 
• Properties adjoining or located 

nearby the subject property that have 
environmental conditions that could 
have resulted in conditions indicative of 
releases or threatened releases of 
hazardous substances on, at, in, or to the 
subject property. 

EPA notes that in the case of 
brownfields grantees, the scope of each 
of the activities listed above may be 
broader if the grant or cooperative 
agreement includes within its scope the 
assessment of a property for conditions 
indicative of releases or threatened 
releases of petroleum and petroleum 
products, controlled substances, or 
other contaminants. 

The final performance factors for 
achieving the objectives set forth above 
are set forth in § 312.20(e) and require 
the persons conducting the inquiries to: 
(1) Gather the information that is 
required for each standard and practice 

that is publicly available, obtainable 
from its source within reasonable time 
and cost constraints, and which can 
practicably be reviewed, and (2) review 
and evaluate the thoroughness and 
reliability of the information gathered in 
complying with each standard and 
practice, taking into account 
information gathered in the course of 
complying with the other standards and 
practices of this subpart. In complying 
with § 312.20(f)(2), if the environmental 
professional or person conducting the 
inquiries determines through such 
review and evaluation that the 
information is either not thorough or not 
reliable, then further inquiries should be 
made to ensure that the information 
gathered is both thorough and reliable. 
The performance factors are provided as 
guidelines to be followed in conjunction 
with the final objectives for the all 
appropriate inquiries. 

M. What Are Institutional Controls? 

The final rule requires the 
identification of institutional controls 
placed on the subject property. As 
defined in § 312.10, institutional 
controls are non-engineered 
instruments, such as administrative and 
legal controls, that among other things, 
can help to minimize the potential for 
human exposure to contamination, and 
protect the integrity of a remedy by 
limiting land or resource use. For 
example, an institutional control might 
prohibit the drilling of a drinking water 
well in a contaminated aquifer or 
disturbing contaminated soils. 
Institutional controls also may be 
referred to as land use controls, activity 
and use limitations, etc., depending on 
the program under which a response 
action is conducted or a release is 
addressed. 

Institutional controls are typically 
used whenever contamination precludes 
unlimited use and unrestricted exposure 
at the property. Thus, institutional 
controls may be needed both before and 
after completion of the remedial action 
or may be employed in place of a 
remedial action. Institutional controls 
often must remain in place for an 
indefinite duration and, therefore, 
generally need to survive changes in 
property ownership (i.e., run with the 
land) to be legally and practically 
effective. Some common examples of 
institutional controls include zoning 
restrictions, building or excavation 
permits, well drilling prohibitions, 
easements and covenants. 

The importance of identifying 
institutional controls during all 
appropriate inquiries is twofold. First, 
institutional controls are usually 

necessary and important components of 
a remedy. Failure to abide by an 
institutional control may put people at 
risk of harmful exposure to hazardous 
substances. Second, an owner wishing 
to maintain protections from CERCLA 
liability as an innocent landowner, 
contiguous property owner, or bona fide 
prospective purchaser must fulfill 
ongoing obligations to: (1) Comply with 
any land use restrictions established or 
relied on in connection with a response 
action and (2) not impede the 
effectiveness or integrity of any 
institutional control employed in 
connection with a response action. For 
a more detailed discussion of these 
requirements please see EPA, Interim 
Guidance Regarding Criteria 
Landowners Must Meet in Order to 
Qualify for Bona Fide Prospective 
Purchaser, Contiguous Property Owner, 
or Innocent Landowner Limitations on 
CERCLA Liability (Common Elements, 
2003). 

Those persons conducting all 
appropriate inquiries may identify 
institutional controls through several of 
the standards and practices set forth in 
this rule. As noted, implementation of 
institutional controls may be 
accomplished through the use of several 
administrative and legal mechanisms, 
such as zoning restrictions, building 
permit requirements, easements, 
covenants, etc. For example, an 
easement implementing an institutional 
control might be identified through the 
review of chain of title documents 
under § 312.24(a). Furthermore, 
interviews with past and present 
owners, operators, or occupants 
pursuant to § 312.23; and reviews of 
federal, tribal, state, and local 
government records under § 312.26, may 
identify an institutional control or refer 
a person to the appropriate source to 
find an institutional control. For 
example, a review of federal Superfund 
records, including Records of Decision 
and Action Memoranda, as well as other 
information contained in the CERCLIS 
database, may indicate that zoning was 
selected as an institutional control or an 
interview with a current operator may 
reveal an institutional control as part of 
an operating permit. 

The final rule requires that all 
appropriate inquiries include a search 
for institutional controls placed upon 
the subject property as part of the 
requirements for reviewing federal, 
state, tribal, and local government 
records. A discussion of these 
requirements is provided in section IV.S 
below. 
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N. How Must Data Gaps Be Addressed 
in the Conduct of All Appropriate 
Inquiries? 

Proposed Rule 

The proposed rule required 
environmental professionals, 
prospective landowners, and 
brownfields grant recipients to identify 
data gaps that affect their ability to 
identify conditions indicative of 
releases or threatened releases of 
hazardous substances (and, in the case 
of grant recipients, pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances). 
The proposed rule also required these 
persons to identify the sources of 
information consulted to address, or fill, 
the data gaps and then comment upon 
the significance of the data gaps with 
regard to the ability to identify 
conditions indicative of releases or 
threatened releases of hazardous 
substances on, at, in or to the subject 
property. The proposed rule defined a 
data gap as a lack of or an inability to 
obtain information required by the 
standards and practices listed in the 
proposed regulation, despite good faith 
efforts by the environmental 
professional or the prospective 
landowner or grant recipient to gather 
such information. 

Public Comments 

Some commenters raised concerns 
that the proposed definition of a data 
gap may result in difficulties in 
determining when an all appropriate 
inquiries investigation is complete. 
These commenters stated that the need 
to identify and comment on the 
significance of data gaps may render it 
difficult to complete an investigation, 
that could potentially affect a property 
owner’s ability to claim protection from 
CERCLA liability. Other commenters 
asserted that because an investigation 
could be considered complete despite 
the existence of a data gap, a regulatory 
loophole exists (in the opinion of the 
commenters) that will result in the 
property owner’s being able to claim 
protection from CERCLA liability even 
when the all appropriate inquiries 
investigation results in a failure to 
identify a release or threatened release 
at a property. 

Some commenters stated that the 
proposed requirement to identify data 
gaps, or missing information, that may 
affect the environmental professional’s 
ability to render an opinion regarding 
the environmental conditions at a 
property and comment on their 
significance in this regard will lend 
credibility to the inquiry’s final report. 

Final Rule 
We are retaining the proposed 

definition of data gap and the proposed 
requirements for identifying and 
commenting on the significance of data 
gaps. For the purposes of today’s final 
rule, a ‘‘data gap’’ is a lack of or inability 
to obtain information required by the 
standards and practices listed in the 
regulation, despite good faith efforts by 
the environmental professional or the 
prospective landowner (or grant 
recipient) to gather such information 
pursuant to the objectives for all 
appropriate inquiries. In today’s final 
rule, § 312.20(g) requires environmental 
professionals, prospective landowners, 
and grant recipients to identify data 
gaps that affect their ability to identify 
conditions indicative of releases or 
threatened releases of hazardous 
substances (and in the case of grant 
recipients pollutants, contaminants, 
petroleum and petroleum products, and 
controlled substances). The final rule 
requires such persons to identify the 
sources of information consulted to 
address the data gaps and comment 
upon the significance of the data gaps 
with regard to the ability to identify 
conditions indicative of releases or 
threatened releases. Section 312.21(c)(2) 
also requires that the inquiries report 
include comments regarding the 
significance of any data gaps on the 
environmental professional’s ability to 
provide an opinion as to whether the 
inquiries have identified conditions 
indicative of releases or threatened 
releases. 

In response to issues raised by 
commenters, we point out that the final 
regulation, as did the proposal, requires 
that environmental professionals 
document and comment on the 
significance of only those data gaps that 
‘‘affect the ability of the environmental 
professional to identify conditions 
indicative of releases or threatened 
releases of hazardous substances * * * 
on, at, in, or to the subject property.’’ If 
certain information included within the 
objectives and performance factors for 
the final rule cannot be found and the 
lack of certain information, in light of 
all other information that was collected 
about the property, has no bearing on 
the environmental professional’s ability 
to render an opinion regarding the 
environmental conditions at the 
property, the final rule does not require 
the lack of such information to be 
documented in the final report. Given 
the restriction on the type of data gaps 
that must be documented, and given 
that the documentation is restricted to 
instances where the lack of information 
hinders the ability of the environmental 

professional to render an opinion 
regarding the environmental conditions 
at the property, we disagree with the 
commenters who assert that the 
requirement is overly burdensome or 
will result in the inability to complete 
the required investigations. 

Commenters who asserted that the 
requirement to document data gaps 
would result in a ‘‘loophole’’ that would 
allow property owners to claim 
protection from CERCLA liability after 
conducting an incomplete all 
appropriate inquiries investigation may 
have misunderstood the scope of the 
rule and the statutory requirements for 
obtaining the liability protections. As 
explained in detail in Section II of this 
preamble, the conduct of all appropriate 
inquiries is only one requirement 
necessary for obtaining protection from 
CERCLA liability. The mere fact that a 
prospective landowner conducted all 
appropriate inquiries does not provide 
an individual with protection from 
CERCLA liability. To qualify as a bona 
fide prospective purchaser, innocent 
landowner or a contiguous property 
owner, a person must, in addition to 
conducting all appropriate inquiries 
prior to acquiring a property, comply 
with all of the other statutory 
requirements. These criteria are 
summarized in section II.D. of this 
preamble. The all appropriate inquiries 
investigation may provide a prospective 
landowner with necessary information 
to comply with the other post-
acquisition statutory requirements for 
obtaining liability protections. The 
conduct of an incomplete all 
appropriate inquiries investigation, or 
the failure to detect a release during the 
conduct of all appropriate inquiries, 
does not exempt a landowner from his 
or her post-acquisition continuing 
obligations under other provisions of 
the statute. Failure to comply with any 
of the statutory requirements may be 
problematic in a claim for protection 
from liability. 

The final rule retains the requirement 
to identify data gaps, address them 
when possible, and document their 
significance. Prospective landowners 
may wish to consider the potential 
significance of any data gaps, that may 
exist after conducting the pre-
acquisition all appropriate inquiries in 
assessing their obligations to fulfill the 
additional statutory requirements after 
purchasing a property. 

If a person properly conducts all 
appropriate inquiries pursuant to this 
rule, including the requirements 
concerning data gaps at §§ 312.10, 
312.20(g) and 312.21(c)(2), the person 
may fulfill the all appropriate inquiries 
requirements of CERCLA sections 
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107(q), 107(r), and 101(35), even when 
there are data gaps in the inquiries. 
However, as explained further in this 
preamble, fulfilling the all appropriate 
inquiries requirements does not, by 
itself, provide a person with a 
protection from or defense to CERCLA 
liability. Failure to identify a release or 
threatened release during the conduct of 
all appropriate inquiries does not negate 
the landowner’s continuing 
responsibilities under the statute, 
including the requirements to take 
reasonable steps to stop the release, 
prevent a threatened release, and 
prevent exposure to the release or 
threatened release once the landowner 
has acquired a property. Also, if an 
existing institutional control or land use 
restriction is not identified during the 
conduct of all appropriate inquiries 
prior to the acquisition of a property, a 
landowner is not exempt from 
complying with the institutional control 
or land use restriction after acquiring 
the property. None of the other statutory 
requirements for the liability protections 
is satisfied by the results of the all 
appropriate inquiries. 

We emphasize that the mere fact that 
a prospective landowner conducted all 
appropriate inquiries does not provide 
an individual with a defense to or 
limitation from CERCLA liability. To 
qualify as a bona fide prospective 
purchaser, innocent landowner or a 
contiguous property owner, a person 
must, in addition to conducting all 
appropriate inquiries prior to acquiring 
a property, comply with all of the other 
statutory requirements. These criteria 
are summarized in section II.D. of this 
preamble. The all appropriate inquiries 
investigation may provide a prospective 
landowner with necessary information 
to comply with the other post-
acquisition statutory requirements for 
obtaining liability protections. The 
failure to detect a release during the 
conduct of all appropriate inquiries 
does not exempt a landowner from his 
or her post-acquisition continuing 
obligations under other provisions of 
the statute. 

Section 312.20(g) of the final rule 
points out that one way to address data 
gaps may be to conduct sampling and 
analysis. The final regulation does not 
require that sampling and analysis be 
conducted to comply with the all 
appropriate inquiries requirements. The 
regulation only notes that sampling and 
analysis may be conducted, where 
appropriate, to obtain information to 
address data gaps. The Agency notes 
that sampling and analysis may be 
valuable in determining the possible 
presence and extent of potential 
contamination at a property. Such 

information may be valuable for 
determining how a landowner may best 
fulfill his or her post-acquisition 
continuing obligations required under 
the statute for obtaining protection from 
CERCLA liability. 

O. Do Small Quantities of Hazardous 
Substances That Do Not Pose Threats to 
Human Health and the Environment 
Have To Be Identified in the Inquiries? 

Proposed Rule 
The environmental professional 

should identify and evaluate all 
evidence of releases or threatened 
releases on, at, in or to the subject 
property, in accordance with generally 
accepted good commercial and 
customary standards and practices. 
However, the proposed rule provided 
that the environmental professional 
need not specifically identify, in the 
written report prepared pursuant to 
§ 312.21(c), extremely small quantities 
or amounts of contaminants, so long as 
the contaminants generally would not 
pose a threat to human health or the 
environment. 

Public Comments 
EPA received no significant comment 

on the proposed provision on the 
identification of extremely small 
quantities of contamination. 

Final Rule 
The final retains the provision that 

the environmental professional need not 
specifically identify, in the written 
report prepared pursuant to § 312.21(c), 
extremely small quantities or amounts 
of contaminants, so long as the 
contaminants generally would not pose 
a threat to human health or the 
environment. 

P. What Are the Requirements for 
Interviewing Past and Present Owners, 
Operators, and Occupants? 

Proposed Rule 
CERCLA section 101(35)(B)(iii)(II) 

requires EPA to include in the standards 
and practices for all appropriate 
inquiries ‘‘interviews with past and 
present owners, operators, and 
occupants of the facility for the purpose 
of gathering information regarding the 
potential for contamination at the 
facility.’’ The Agency proposed that the 
inquiry of the environmental 
professional include interviews with the 
current owner(s) and occupant(s) of the 
subject property. In addition, the 
proposed rule required that interviews 
be conducted with current and past 
facility managers with relevant 
knowledge of the property, as well as 
past owners, occupants, or operators, 

and employees of current and past 
occupants of the property, as necessary, 
to meet the proposed objectives and 
performance factors. In the case of 
abandoned properties, the Agency 
proposed that the inquiry of the 
environmental professional include 
interviewing one or more owners or 
occupants of neighboring or nearby 
properties to obtain information on 
current and past uses of the property 
and other information necessary to meet 
the objectives and performance factors. 

Public Comments 
Several commenters asserted that the 

requirement to interview current and 
past owners and occupants of a property 
may be burdensome. Commenters gave 
several reasons for asserting that 
interviews may be burdensome. Some 
commenters said it is difficult to locate 
current and past owners and occupants. 
Other commenters questioned the 
accuracy of any information that would 
be provided by a current or past owner 
or occupant. One commenter expressed 
concern that the requirement to conduct 
interviews of current and past owners 
and occupants of a property could result 
in the environmental professional 
divulging information regarding the sale 
of the property against the prospective 
landowner’s wishes. 

In the case of the proposed interview 
requirements for abandoned properties, 
some commenters opposed the 
requirement to interview at least one 
owner or occupant of a neighboring 
property. Commenters stated that the 
proposed requirement was unreasonable 
and that it is impractical to attempt to 
find and contact neighboring property 
owners and occupants. Some 
commenters said that neighboring 
property owners and occupants can not 
be relied upon to provide accurate 
information about a property. 

Final Rule 
The requirements for conducting 

interviews of past and present owners, 
operators, and occupants of the subject 
property are included in § 312.23. The 
final rule identifies these interviews as 
being within the scope of the inquiry of 
the environmental professional. 
Therefore, all interviews must be 
conducted by the environmental 
professional or by someone under the 
supervision or responsible charge of the 
environmental professional. The intent 
is that an individual meeting the 
definition of an environmental 
professional (§ 312.10) must oversee the 
conduct of, or review and approve the 
results of, the interviews to ensure the 
interviews are conducted in compliance 
with the objectives and performance 
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factors (§ 312.20). This is to ensure that 
the information obtained from the 
interviews provides sufficient 
information, in conjunction with the 
results of all other inquiries, to allow 
the environmental professional to 
render an opinion with regard to 
conditions at the property that may be 
indicative of releases or threatened 
releases of hazardous substances (and 
pollutants, contaminants, petroleum 
and petroleum products, and controlled 
substances, if applicable). 

The final rule requires the 
environmental professional’s inquiry to 
include interviewing the current owner 
and occupant of the subject property. In 
addition, the rule provides that the 
inquiry of the environmental 
professional include interviews of 
additional individuals, including 
current and past facility managers with 
relevant knowledge of the property, past 
owners, occupants, or operators of the 
subject property, or employees of 
current and past occupants of the 
subject property, as necessary to meet 
the rule’s objectives and in accordance 
with the performance factors. A primary 
purpose of the interviews portion of the 
all appropriate inquiries is to obtain 
information regarding the current and 
past ownership and uses of the 
property, and obtain information 
regarding the potential environmental 
conditions of the property. The final 
rule does not prescribe particular 
questions that must be asked during the 
interview. The type and content of any 
questions asked during interviews will 
depend upon the site-specific 
conditions and circumstances and the 
extent of the environmental 
professional’s (or other individual’s 
under the supervision or responsible 
charge of the environmental 
professional) knowledge of the property 
prior to conducting the interviews. 
Therefore, the final rule does not 
include specific questions for the 
interviews, but requires that the 
interviews be conducted in a manner 
that achieves the objectives and 
performance factors. Interviews with 
current and past owners and occupants 
may provide opportunities to collect 
information about a property that was 
not previously recorded nor well 
documented and may provide valuable 
perspectives on how to find or interpret 
information required to complete other 
aspects of the all appropriate inquiries. 
Information gathered during the 
interview portion of the all appropriate 
inquiries may in turn provide valuable 
information for the on-site visual 
inspection. Persons conducting the 
interviews of current and past owners 

and occupants may want to spend some 
time during the interviews requesting 
information on the locations of 
operations or units used to store or 
manage hazardous substances on the 
property. 

In the case of properties where there 
may be more than one owner or 
occupant, or many owners or occupants, 
the final rule requires the inquiry to 
include interviews of major occupants 
and those occupants that are using, 
storing, treating, handling or disposing 
(or are likely to have used, stored, 
treated, handled or disposed) of 
hazardous substances (or pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances, as 
applicable) on the property. The rule 
does not specify the number of owners 
and occupants to be interviewed. The 
environmental professional must 
perform this function in the manner that 
best fulfills the objectives and 
performance factors for the inquiries in 
§ 312.20(e) and (f). Environmental 
professionals may use their professional 
judgment to determine the specific 
occupants to be interviewed and the 
total number of occupants to be 
interviewed in seeking to comply with 
the objectives and performance factors 
for the inquiries. Interviews must be 
conducted with individuals most likely 
to be knowledgeable about the current 
and past uses of the property, 
particularly with regard to current and 
past uses of hazardous substances on 
the property. 

In response to commenters who 
asserted that the proposed interview 
requirements are burdensome, we point 
out that the statutory criteria in CERCLA 
section 101(35)(B)(iii) include 
‘‘interviews with past and present 
owners, operators, and occupants of the 
facility for the purpose of gathering 
information regarding the potential for 
contamination at the facility.’’ EPA 
asserts that it was clearly congressional 
intent that the all appropriate inquiries 
investigation include the conduct of 
interviews with current and past owners 
and occupants. We also assert that 
current and past owners and occupants 
of a property may be excellent sources 
of information regarding past and on-
going uses of the property as well as the 
types of waste management activities 
that were undertaken at the property. 
Given that the ASTM E1527 Phase 1 
Environmental Site Assessment Process, 
the interim standard for the conduct of 
all appropriate inquiries, includes 
requirements for conducting interviews 
with the current owners and occupants 
of a property and provides that other 
owners and occupants are good 
additional sources of information about 

property uses and potential 
contamination at a property, we 
disagree with commenters who asserted 
that the proposed and final 
requirements for conducting interviews 
will be overly burdensome. 

In the case of abandoned properties, 
the final rule requires the inquiry of the 
environmental professional to include 
interviews with one or more owners or 
occupants of neighboring or nearby 
properties. In the case of abandoned 
properties, it most likely will be 
difficult to identify or interview current 
or past owners and occupants of the 
property. Therefore, the final rule 
requires that at least one owner or 
occupant of a neighboring property be 
interviewed to obtain information 
regarding past owners or uses of the 
property in cases where the subject 
property is abandoned and no current 
owner is available to be interviewed. 
The final rule defines an abandoned 
property as a ‘‘property that can be 
presumed to be deserted, or an intent to 
relinquish possession or control can be 
inferred from the general disrepair or 
lack of activity thereon such that a 
reasonable person could believe that 
there was an intent on the part of the 
current owner to surrender rights to the 
property.’’ As is the case with 
interviews conducted with current and 
past owners and occupants of the 
property, interview questions should be 
developed prior to the conduct of the 
interviews, and tailored to gather 
information to achieve the rule’s 
objectives and performance factors. The 
final rule contains no specific 
requirements with regard to the type or 
content of questions that must be asked 
during the interviews. 

EPA disagrees with commenters who 
stated that it will be difficult to locate 
and contact neighboring property 
owners and occupants. The final rule, as 
did the proposed rule, requires that the 
environmental professional only locate 
and interview one neighboring property 
owner or occupant and only in those 
cases where no owner or occupant of 
the subject property can be identified. 
An environmental professional should 
be able to locate one owner or occupant 
of a neighboring property when 
conducting the on-site visual inspection 
of the property. If the environmental 
professional cannot easily locate an 
owner and occupant of a neighboring 
property, he or she may enlist the 
assistance of local government officials 
in identifying a neighboring property 
owner or occupant. As is the case with 
information ascertained from any 
interview, the environmental 
professional must apply his or her 
judgment when drawing conclusions 



VerDate Aug<31>2005 18:12 Oct 31, 2005 Jkt 208001 PO 00000 Frm 00023 Fmt 4701 Sfmt 4700 E:\FR\FM\01NOR2.SGM 01NOR2

Federal Register / Vol. 70, No. 210 / Tuesday, November 1, 2005 / Rules and Regulations 66091 

based on the information provided in 
interviews with neighboring property 
owners and occupants and should 
attempt to verify any information 
provided by reviewing other available 
sources of information. 

Q. What Are the Requirements for 
Reviews of Historical Sources of 
Information? 

Proposed Rule 

Historical documents and records 
may contain information regarding past 
ownership and uses of a property that 
may be essential to assessing the 
potential for environmental conditions 
indicative of releases or threatened 
releases of hazardous substances to be 
present at the property. Historical 
documents and records, among others, 
may include chain of title documents, 
land use records, aerial photographs of 
the property, fire insurance maps, and 
records held at local historical societies. 
The proposed rule required that the 
inquiry of the environmental 
professional include a review of 
historical documents and records for the 
subject property that document the 
ownership and use of the property for 
a period of time as far back in the 
history of the property as it can be 
shown that the property contained 
structures, or from the time the property 
was first used for residential, 
agricultural, commercial, industrial, or 
governmental purposes. 

Public Comments 

Some commenters raised concerns 
regarding the proposed requirements to 
review historical records covering ‘‘a 
period of time as far back in the history 
of the subject property as it can be 
shown that the property contained 
structures or from the time the property 
was first used for residential, 
agricultural, commercial, industrial, or 
governmental purposes.’’ Commenters 
said that the proposed historical scope 
of the records search is too extensive. 
Some commenters requested that in the 
final rule EPA adopt the provisions for 
historical records searches provided in 
the ASTM E1527–2000 standard. 
Several commenters requested that EPA 
explicitly require as part of the review 
of historical records a review of chain of 
title documents. The commenters 
asserted that a review of chain of title 
documents is the only reliable way to 
identify previous owners of a property. 

Final Rule 

The statutory criteria in the 
Brownfields Amendments require that 
reviews of historical sources of 
information be conducted to ‘‘determine 

previous uses and occupancies of the 
real property since the property was 
first developed.’’ The final rule requires 
(as did the proposed rule) that historical 
records on the subject property be 
searched for information on the 
property covering a time period as far 
back in history as there is 
documentation that the property 
contained structures or was placed into 
use of some form. This provision 
follows the statutory language. In 
addition, the final rule requires that 
historical documents and information 
be reviewed to obtain necessary 
information for meeting the objectives 
and performance factors in § 312.20(e) 
and (f). If a search of historical sources 
of information results in an inability of 
the environmental professional to 
document previous uses and 
occupancies of the property as far back 
in history as it can be shown that the 
property contained structures or was 
placed into use of some form, and such 
information is not acquired elsewhere 
during the investigation then it must be 
documented as a data gap to the 
inquiries. The requirements of 
§§ 312.20(g) and 312.21(c)(2) are 
applicable to all instances in the all 
appropriate inquiries that result in data 
gaps. 

Despite the concerns raised by some 
commenters regarding the scope of the 
historical records review, we assert that 
the scope of the requirements in the 
final rule (as did the scope of the 
proposed requirements) reflects the 
statutory language provided in CERCLA 
section 101(35)(B)(iii). The statutory 
criterion provide that all appropriate 
inquiries include ‘‘reviews of historical 
sources * * * to determine previous 
uses and occupancies of the real 
property since the property was first 
developed.’’ We point out that the final 
rule does allow the environmental 
professional to exercise his or her 
professional judgment ‘‘in context of the 
facts available at the time of the inquiry 
as to how far back in time it is necessary 
to search historical records.’’ We believe 
that this provides sufficient flexibility to 
allow for any circumstances where, due 
to the availability of other information 
about a property an environmental 
professional may conclude that a 
comprehensive search of historical 
records is not necessary to meet the 
objectives and performance factors. 

In response to commenters that 
requested that EPA adopt the provisions 
of the ASTM E1527–2000 standard for 
conducting searches of historical 
records, we assert that the scope of the 
historical records search in today’s final 
rule is very similar to the scope of 
ASTM E1527 standard. The ASTM 

E1527 standard, at section 7.3.1, 
requires that historical sources of 
information be searched to identify ‘‘all 
obvious uses of the property* * *from 
the present, back to the property’s 
obvious first developed use, or back to 
1940, whichever is earlier.’’ Given that 
the language of both the ASTM E1527 
standard and the requirements in the 
final rule for conducting historical 
records searches is very similar, we 
conclude that the intent is the same and 
the final rule represents no change from 
current good customary business 
practice. In addition, the final rule 
provides for sufficient flexibility both 
within the application of the 
performance factors to the historical 
records search requirements and in 
allowing the environmental professional 
to apply his or her judgment ‘‘in the 
context of the facts available at the time 
of the inquiry.’’ 

The final rule does not require that 
any specific type of historic information 
be collected. In particular, the rule does 
not require that persons obtain a chain 
of title document for the property. The 
rule allows for the environmental 
professional to use professional 
judgment when determining what types 
of historical documentation may 
provide the most useful information 
about a property’s ownership, uses, and 
potential environmental conditions 
when seeking to comply with the 
objectives and performance factors for 
the inquiries. Although we agree with 
commenters that chain of title 
documents may serve as an important 
source of information regarding past 
ownership of a property, it may not be 
the only source of this information. To 
the extent that chain of title documents 
are otherwise obtained for other 
purposes during the conduct of a 
property sale or transaction, we believe 
that these documents can easily be 
made available to the environmental 
professional by the prospective 
landowner. Given that the final rule 
requires that historical records be 
searched for information on previous 
uses and ownership of a property for as 
far back in the history of property as can 
be shown that the property contained 
structures or was first used for 
residential, agricultural, commercial, 
industrial or governmental purposes, if 
chain of title documents are the best and 
most easily attainable source of this 
information, we assume that such 
documents will be obtained and used by 
the environmental professional. 

Given the wide variety of property 
types and locations to which the final 
rule could apply, any list of specific 
documents could result in undue 
burdens on many prospective 
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landowners and grantees due to 
difficulties in collecting any specific 
document for any particular property or 
property location. Therefore, the final 
requirements for reviewing historical 
documents allow the prospective 
landowner or grantee and the 
environmental professional to use their 
judgment, in accordance with generally 
accepted good commercial and 
customary standards and practices, in 
locating the best available sources of 
historical information and reviewing 
such sources for information necessary 
to comply with the rule’s objectives and 
performance factors. 

As explained in section IV.J of this 
preamble, the prospective landowner, 
grantee, or environmental professional 
may make use of previously collected 
information about a property when 
conducting all appropriate inquiries. 
The collection of historical information 
about a property may be a particular 
case where previously collected 
information may be valuable, as well as 
easily accessible. In addition, nothing in 
the rule prohibits a person from using 
secondary sources (e.g., a previously 
conducted title search) when gathering 
information about historical ownership 
and usage of a property. As explained in 
section IV.J, information must be 
updated if it was last collected more 
than 180 days prior to the date of 
acquisition of the property. 

R. What Are the Requirements for 
Searching for Recorded Environmental 
Cleanup Liens? 

For purposes of this rule, recorded 
environmental cleanup liens are 
encumbrances on property for the 
recovery of incurred cleanup costs on 
the part of a state, tribal or federal 
government agency or other third party. 
Recorded environmental cleanup liens 
often provide an indication that 
environmental conditions either 
currently exist or previously existed on 
a property that may include the release 
or threatened release of a hazardous 
substance. The existence of an 
environmental cleanup lien should be 
viewed as an indicator of potential 
environmental concerns and as a basis 
for further investigation into the 
potential existence of on-going or 
continued releases or threatened 
releases of hazardous substances on, at, 
in, or to the subject property. 

Proposed Rule 
The proposed rule required that 

prospective landowners and grantees, or 
environmental professionals on their 
behalf, search for environmental 
cleanup liens that are recorded under 
federal, tribal, state, or local law. 

Environmental cleanup liens that are 
not recorded by government entities or 
agencies are not addressed by the 
language of the statute (the statute 
speaks only of ‘‘recorded liens’’); 
therefore, the proposed rule required 
that only a search for recorded 
environmental liens be included in the 
all appropriate inquiries investigation. 

Public Comments 
Some commenters asked that EPA 

state more clearly that the responsibility 
for searching for environmental cleanup 
liens rests with the prospective 
landowner and not the environmental 
professional. A few commenters 
requested that the Agency provide some 
guidance on where to find recorded 
environmental cleanup liens. 

Final Rule 
EPA is finalizing the proposed 

requirements to search for recorded 
environmental cleanup liens without 
changes. The all appropriate inquiries 
investigation must include a search for 
recorded environmental cleanup liens. 
The final rule allows that the search for 
recorded environmental cleanup liens 
be performed either by the prospective 
landowner or grantee, or through the 
inquiry of the environmental 
professional. The search for such liens 
may not necessarily require the 
expertise of an environmental 
professional and therefore may be more 
efficiently or more cost-effectively 
performed by the prospective 
landowner or grantee, or his or her 
agent. Such liens may be included as 
part of the chain of title documents or 
may be recorded in some other manner 
or format by state or local government 
agencies. If such information is 
collected by the prospective landowner 
or grantee, or other agent who is not 
under the supervision or responsible 
charge of the environmental 
professional, the final rule allows for, 
but does not require, the information 
that is collected by or on the behalf of 
the prospective landowner or grantee to 
be provided to the environmental 
professional. If the information is 
provided to the environmental 
professional, he or she can then make 
use of such information during the 
conduct of the all appropriate inquiries 
and when rendering conclusions or 
opinions regarding the environmental 
conditions of the property. If such 
information is not provided to the 
environmental professional and the lack 
of such information affects the ability of 
the environmental professional to 
identify conditions indicative of 
releases or threatened releases of 
hazardous substances on, at, in or to the 

property, the lack of information should 
be noted as a data gap (per the 
requirements of § 312.21(b)(2)). 

Although some commenters requested 
that EPA be more explicit in the final 
rule in requiring that the search for 
recorded environmental cleanup liens 
be conducted by the prospective 
landowner (or grantee), we believe that 
the decision of who conducts the search 
may be best left up to the judgment of 
the prospective landowner or grantee 
and environmental professional. The 
final rule provides in § 312.22 that the 
search for recorded environmental 
cleanup liens can fall outside the 
inquiries conducted by the 
environmental professional. The search 
for recorded environmental cleanup 
liens is not included as part of the 
requirements governing the results of an 
inquiry by an environmental 
professional (§ 312.21). Therefore, the 
search may be conducted by the 
prospective landowner or grantee, his or 
her attorney or agent, or the 
environmental professional. 

We offer one caution about the 
conclusion that might be drawn if no 
recorded environmental cleanup liens 
are found. If EPA is conducting a 
cleanup at site at the time it is 
transferred or acquired, EPA is able to 
record a lien post acquisition. For 
example, one type of lien, often referred 
to as a windfall lien, has no statute of 
limitations and arises at the time EPA 
first spends Superfund money. States 
and localities may have similar 
mechanisms. Therefore, even if a 
recorded environmental cleanup lien is 
not found during the conduct of the all 
appropriate inquiries investigation, one 
may be recorded at a later date if EPA 
is undertaking a cleanup or response 
action at the property. 

With regard to commenters who 
requested that EPA provide guidance on 
where to search for environmental 
cleanup liens, we advise that 
prospective landowners and grantees to 
seek the advice of a local realtor, real 
estate attorney, title company, or other 
real estate professional. Environmental 
cleanup liens may be recorded as part 
of the land title records or as part of 
other state or local government land or 
real estate records. Recorded 
environmental cleanup liens may be 
recorded in different places, depending 
upon the particular state and particular 
locality in which the property is 
located. 

S. What Are the Requirements for 
Reviewing Federal, State, Tribal, and 
Local Government Records? 

Federal, tribal, state and local 
government records may contain 
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information regarding environmental 
conditions at a property. In particular, 
government records, or data bases of 
such information, may include 
information on previously reported 
releases of hazardous substances, 
pollutants, contaminants, petroleum 
and petroleum products and controlled 
substances. Government records and 
available databases can provide valuable 
information on remedial actions and 
emergency response activities that may 
have been conducted at a particular 
property. Government records also may 
include information on institutional 
controls related to a particular property. 
For example, in the case of NPL sites, 
EPA Superfund records, including 
Action Memoranda and Records of 
Decision, may have information on 
institutional controls in place at such 
properties. Government records also 
may include information on activities or 
property uses that could cause releases 
or threatened releases to be present at a 
property. 

Proposed Rule 
The proposed rule required that 

federal, state, tribal and local 
government records be searched for 
information necessary to achieve the 
objectives and performance factors, 
including information regarding the use 
and occupancy of and the 
environmental conditions at the subject 
property and conditions of nearby or 
adjoining properties that could have a 
impact upon the environmental 
conditions of the subject property. The 
proposed rule included requirements to 
search federal, tribal, state, and local 
government records for information 
indicative of environmental conditions 
at the subject property. 

The proposed rule also included 
requirements to review government 
records, or data bases of information 
contained in government records, for 
information about nearby and adjoining 
properties. Reviews of such records may 
provide valuable information regarding 
the potential impact to the subject 
property from hazardous substances and 
petroleum contamination migrating 
from contiguous or nearby properties. 
The proposed rule included required 
minimum search distances for 
government records searches of nearby 
properties. 

To account for property-specific and 
regionally-specific conditions that can 
influence the appropriateness of the 
proposed search distances for any given 
type of record and property, the 
proposed rule allowed the 
environmental professional to adjust the 
applicable search distances when 
searching for information about off-site 

properties by applying professional 
judgment. For example, appropriate 
search distances for properties located 
in rural settings may differ from 
appropriate search distances for urban 
settings. In addition, ground water flow 
direction, depth to ground water, arid 
weather conditions, the types of 
facilities located on nearby properties, 
and other factors may influence the 
degree of impact to a property from off-
site sources. Therefore, the proposed 
rule allowed the environmental 
professional to adjust any or all of the 
proposed minimum search distances for 
any of the record types, based upon 
professional judgment and the 
consideration of site-specific conditions 
or circumstances when seeking to 
achieve the proposed objectives and 
performance factors for the required 
inquiries. 

Public Comments 
The Agency received a variety of 

comments in which commenters 
expressed concerns about the 
applicability or adequacy of specific 
types of government records included in 
the proposed rule (e.g., CERCLIS 
records, information on RCRA facilities, 
ERNS). A few commenters raised 
concerns about the availability of tribal 
records. Several commenters raised 
concerns regarding the availability of 
government records on institutional 
controls. Commenters also pointed out 
that, given the lack of available 
databases and other information on 
institutional controls, it may be 
particularly difficult to search for 
institutional controls associated with 
adjoining and nearby properties. 

Final Rule 
We are finalizing the requirements for 

reviewing federal, state, tribal, and local 
government data bases as proposed, 
with one exception. The final rule 
requires that government records and 
available lists for institutional and 
engineering controls be searched only 
for information on such controls at the 
subject property. All appropriate 
inquiries investigations do not have to 
include searches for institutional and 
engineering controls in place at nearby 
and adjoining properties. We made this 
change because we agree with 
commenters who pointed out that 
information on institutional and 
engineering controls may be difficult to 
find as there are no available national 
sources of this information. Only a few 
states have available lists of institutional 
controls. In addition, the information 
that may be inferred from knowledge of 
institutional and engineering controls 
that are in place at adjoining and nearby 

properties, i.e., that there was a 
response action, a remedial action, or 
corrective action taken at the site, can be 
inferred from information obtained from 
other sources (e.g., CERCLIS, RCRIS, 
state records of response actions). 

It is important that prospective 
landowners obtain information on 
institutional and engineering controls in 
place at the property being acquired. It 
also may be important to locate 
information on such controls in place at 
nearby properties. To obtain the liability 
protections afforded under CERCLA 
(i.e., innocent landowner, contiguous 
property owner, bona fide prospective 
purchaser), the statute requires, as part 
of the ‘‘continuing obligations,’’ that the 
property owner comply with all land 
use restrictions and not impede the 
effectiveness of institutional controls. 
Therefore, it is important that 
information on institutional and 
engineering controls be obtained by 
prospective landowners, even though 
information about such controls may 
not have been routinely obtained as part 
of due diligence practices prior to 
today’s final rule (we note that the 
current interim standard does include 
provisions for searching for ‘‘activity 
and use limitations’’). 

Routine ‘‘chain of title’’ reports may 
not always contain information labeled 
as institutional or engineering controls. 
However, title companies may include, 
as part of the chain of title reports 
‘‘restrictions of record on title’’ when 
such restrictions are recorded because of 
underlying environmental conditions at 
a property. Therefore, when requesting 
information on ‘‘institutional controls’’ 
or ‘‘engineering controls’’ about a 
property, prospective landowners, 
grantees, and environmental 
professionals may want to request 
information on ‘‘restrictions of record 
on title’’ as well, in case any available 
information on institutional or 
engineering controls is so labeled in the 
chain of title records. In addition to 
chain of title records, information on 
institutional controls and engineering 
controls may be recorded in local land 
records. Also, some states are beginning 
to create registries to track information 
on institutional and engineering 
controls. Therefore, prospective 
landowners and grantees should 
consider consulting these other sources 
of information in addition to chain of 
title records for information on 
institutional and engineering controls. 

In response to the commenters who 
pointed out particular shortcomings 
with specific sources of information 
(e.g., CERCLIS, RCRIS, ERNS) we point 
out that the requirement to review 
government records explicitly provides 



VerDate Aug<31>2005 18:12 Oct 31, 2005 Jkt 208001 PO 00000 Frm 00026 Fmt 4701 Sfmt 4700 E:\FR\FM\01NOR2.SGM 01NOR2

66094 Federal Register / Vol. 70, No. 210 / Tuesday, November 1, 2005 / Rules and Regulations 

that the reviews be conducted in 
compliance with the objectives and 
performance standards. If a particular 
source of information cannot be 
accessed within a reasonable time frame 
or within reasonable costs, then the 
information should be sought from other 
sources. In addition, if a particular 
source of information will only provide 
information that can more easily or 
readily be found elsewhere, the 
particular source does not have to be 
obtained or consulted. If application of 
the objectives and performance 
standards to the requirement to review 
government records results in an 
inability to provide necessary 
information (or information identified 
as necessary in the objectives for the 
final rule), then the lack of information 
should be documented as a data gap in 
the final report. In addition, the 
environment professional should 
comment on the significance the lack of 
any information has on his or her ability 
to identify conditions at the property 
that are indicative of releases or 
threatened releases of hazardous 
substances (in compliance with 
§ 312.21(c)(2)). 

In response to commenters who 
pointed out that it may be difficult to 
obtain or gain access to tribal 
government records, we point out that 
such records need only be searched for 
and reviewed in those instances where 
the subject property is located on or 
near tribal-owned lands. In these cases, 
it is important to attempt, within the 
scope of the rule’s objectives and 
performance factors, to review such 
records. When such records are not 
available, necessary information should 
be sought from other sources. When no 
information is available and the 
objectives and performance factors of 
the final rule cannot be met and the 
result is a lack of information that may 
affect the environmental professional’s 
ability to render an opinion regarding 
the environmental conditions of a 
property, the lack of information must 
be documented as a data gap in 
compliance with § 312.21(c)(2). 

The final rule requires that the 
following types of government records 
or data bases of government records be 
reviewed to obtain information on the 
subject property and nearby properties 
necessary to meet the rule’s objectives 
and performance standards: 

1. Government records of reported 
releases or threatened releases at the 
subject property, including previously 
conducted site investigation reports. 

2. Government records of activities, 
conditions, or incidents likely to cause 
or contribute to releases or threatened 
releases, including records documenting 

regulatory permits that were issued to 
current or previous owners or operators 
at the property for waste management 
activities and government records that 
identify the subject property as the 
location of landfills, storage tanks, or as 
the location for generating and handling 
activities for hazardous substances, 
pollutants, contaminants, petroleum 
and petroleum products, or controlled 
substances. 

3. CERCLIS records—EPA’s 
Comprehensive Environmental 
Response, Compensation, and Liability 
Information System (CERCLIS) database 
contains general information on sites 
across the nation and in the U.S. 
territories that have been assessed by 
EPA, including sites listed on the 
National Priorities List (NPL). CERCLIS 
includes information on facility 
location, status, contaminants, 
institutional controls, and actions taken 
at particular sites. CERCLIS also 
contains information on sites being 
assessed under the Superfund Program, 
hazardous waste sites and potential 
hazardous waste sites. 

4. Government-maintained records of 
public risks—the all appropriate 
inquiries government records search 
should include a search for available 
records documenting public health 
threats or concerns caused by, or related 
to, activities currently or previously 
conducted at the site. 

5. Emergency Response Notification 
System (ERNS) records—ERNS is EPA’s 
data base of oil and hazardous substance 
spill reports. The data base can be 
searched for information on reported 
spills of oil and hazardous substances 
by state. 

6. Government registries, or publicly 
available lists of engineering controls, 
institutional controls, and land use 
restrictions. The all appropriate 
inquiries government records search 
must include a search for registries or 
publicly available lists of recorded 
engineering and institutional controls 
and recorded land use restrictions. Such 
records may be useful in identifying 
past releases on, at, in, or to the subject 
property or identifying continuing 
environmental conditions at the 
property. 

The final rule requires that 
government records be searched to 
identify information relative to the 
objectives and in accordance with the 
performance factors on: (1) Adjoining 
and nearby properties for which there 
are governmental records of reported 
releases or threatened releases (e.g., 
properties currently listed on the 
National Priorities List (NPL), properties 
subject to corrective action orders under 
the Resource Conservation and 

Recovery Act (RCRA), properties with 
reported releases from leaking 
underground storage tanks); (2) 
adjoining and nearby properties 
previously identified or regulated by a 
government entity due to environmental 
conditions at a site (e.g., properties 
previously listed on the NPL, former 
CERCLIS sites with notices of no further 
response actions planned (NFRAP)); and 
(3) adjoining and nearby properties that 
have government-issued permits to 
conduct waste management activities 
(e.g., facilities permitted to manage 
RCRA hazardous wastes). 

In the case of government records 
searches for nearby properties, the final 
rule includes minimum search distances 
(e.g., properties located either within 
one mile or one-half mile of the subject 
property) for obtaining and reviewing 
records or data bases concerning 
activities and facilities located on 
nearby properties. The search distances 
are based upon our best judgment 
regarding the potential impacts that 
incidents or circumstances at an 
adjoining property may have on the 
subject property. With the exception of 
the required searches for institutional 
and engineering controls, the search 
distances finalized in today’s rule are 
the search distances that were proposed 
in the proposed rule. For example, 
government records identifying 
properties listed on the NPL must be 
searched to obtain information on NPL 
sites located within one mile of the 
subject property. NPL sites located 
beyond one mile of a property most 
likely will have little or no impact on 
the environmental conditions at the 
subject property. In the case of two 
types of records, records of hazardous 
waste handler and generator records and 
permits, records of registered storage 
tanks, the final requirements specify 
that such records only be searched for 
information specific to the subject 
property and adjoining properties (the 
rule contains no requirement to search 
for these two types of government 
records for other nearby properties). The 
final rule requires that available lists of 
institutional controls and engineering 
controls only be searched for 
information on the subject property. 

In the case of all the government 
records listed above and in the final rule 
in § 312.26, the requirements of this 
criterion may be met by searching data 
bases containing the same government 
records mentioned in the list above that 
are accessible and available through 
government entities or private sources. 
The review of actual records is not 
necessary, provided that the same 
information contained in the 
government records and required to 
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meet the requirements of this criterion 
and achieve the objectives and 
performance factors for these 
regulations is attainable by searching 
available data bases. 

The final rule allows the 
environmental professional to adjust the 
search distances for reviewing 
government records of nearby properties 
based upon his or her professional 
judgment. Environmental professionals 
may consider one or more of the 
following factors when determining an 
alternative appropriate search distance: 

• The nature and extent of a release; 
• Geologic, hydrogeologic, or 

topographic conditions of the subject 
property and surrounding environment; 

• Land use or development densities; 
• The property type; 
• Existing or past uses of surrounding 

properties; 
• Potential migration pathways (e.g., 

groundwater flow direction, prevalent 
wind direction); or 

• Other relevant factors. 
The final rule requires environmental 

professionals to document the rationale 
for making any modifications to the 
required minimum search distances 
included in § 312.26 of the regulation. 

T. What Are the Requirements for 
Visual Inspections of the Subject 
Property and Adjoining Properties? 

Proposed Rule 
The proposed rule required that an 

on-site visual inspection of the subject 
property be conducted as part of the all 
appropriate inquiries investigations, 
with one limited exception. The 
proposed on-site visual inspection 
requirements included requirements to 
inspect any facilities and improvements 
on the property as well as all areas 
where hazardous substances are or may 
have been used, stored, treated, 
handled, or disposed. In addition, the 
proposed rule included requirements to 
visually inspect adjoining properties. 
The proposal required that inspections 
of adjoining properties be conducted 
from the property line, public right-of-
way, or other vantage point. 

The proposed rule included a limited 
exception from the requirement to 
conduct the visual inspection ‘‘on-site.’’ 
The proposed exception provided that 
in unusual circumstances where an on-
site visual inspection cannot be 
performed because of physical 
limitations, remote and inaccessible 
location, or another inability to obtain 
access to the property, provided good 
faith efforts are taken to obtain such 
access and access to the property could 
not be obtained, a visual inspection 
could be conducted from an off-site 

vantage point (e.g., property-line, 
airplane, public right-of-way). To 
qualify for the exception from the 
requirement to conduct the inspection 
on site, the proposed rule required that 
the environmental professional 
document the good faith efforts 
undertaken to gain access to the 
property and explain why such efforts 
were unsuccessful. The proposed rule 
also required that the environmental 
professional document what other 
sources of information were consulted 
to obtain information regarding the 
potential environmental conditions at 
the property and the significance of the 
failure to conduct the inspection on site 
on his or her ability to identify 
conditions indicative of releases or 
threatened releases of hazardous 
substances on, at, in, or to the subject 
property. 

In the preamble to the proposed rule, 
EPA recommended that an 
environmental professional conduct the 
on-site visual inspection. 

Public Comments 

A few commenters stated that EPA 
should not recommend, as we did in the 
preamble to the proposed rule, that an 
individual meeting the definition of 
environmental professional conduct the 
on-site visual inspection. These 
commenters stated that anyone under 
the responsible charge or supervision of 
an environmental professional should 
be able to conduct the on-site visual 
inspection. Commenters stated, that by 
recommending in the preamble that the 
environmental professional conduct the 
on-site visual inspection, the Agency 
was effectively requiring an 
environmental professional to conduct 
the visual inspection. Other commenters 
expressed support for the Agency’s 
recommendation. 

A few other commenters thought the 
proposed exception from the 
requirement to conduct the visual 
inspection on site was ‘‘broad’’ and 
‘‘would increase the likelihood of 
inspections not being performed and 
contamination not being detected.’’ 
These commenters expressed a concern 
that any exception from the requirement 
to conduct an on-site visual inspection 
could open the door to abuse and result 
in properties being transferred without 
being inspected. Commenters raised 
concerns that owners of uninspected 
properties could obtain liability 
protection by claiming to have fulfilled 
the requirements of all appropriate 
inquiries without knowledge of on-
going releases at a property. 

Final Rule 
The final rule, at § 312.27, retains the 

proposed requirement that a visual on-
site inspection be conducted of the 
subject property. The final visual on-site 
inspection requirements include 
requirements to inspect the facilities 
and any improvements on the property, 
as well as visually inspect areas on the 
property where hazardous substances 
may currently be or in the past may 
have been used, stored, treated, 
handled, or disposed of. We continue to 
assert that, and commenters agreed, that 
every all appropriate inquiries 
investigation must include an on-site 
visual inspection of the property. The 
on-site inspection of a property most 
likely will be an excellent source of 
information regarding indications of 
environmental conditions on a property. 
The final rule requires that a visual on-
site inspection of the subject property be 
conducted in all but a few very limited 
cases. In addition, the final rule retains 
the proposed requirement that in those 
cases where physical limitations restrict 
the portions of the property that may be 
visually inspected, that the physical 
limitations encountered during the 
visual on-site inspection (e.g., weather 
conditions, physical obstructions) must 
be documented. 

We note that persons conducting all 
appropriate inquiries with monies 
provided in a grant awarded under 
CERCLA section 104(k)(2)(B) must, 
depending on the terms and conditions 
of the grant or cooperative agreement, 
include within the scope of the on-site 
visual inspection an inspection of the 
facilities, improvements, and other areas 
of the property where pollutants, 
contaminants, petroleum and petroleum 
products, or controlled substances may 
currently be or in the past may have 
been used, stored, treated, handled, or 
disposed. 

The visual on-site inspection of a 
property during the conduct of all 
appropriate inquiries may be the most 
important aspect of the inquiries and 
the primary source of information 
regarding the environmental conditions 
on the property. In all cases, every effort 
must be made to conduct an on-site 
visual inspection of a property when 
conducting all appropriate inquiries. 

We understand that a prospective 
landowner, grantee, or environmental 
professional, in some limited 
circumstances, may not be able to obtain 
on-site access to a property. Extreme 
and prolonged weather conditions and 
remote locations can impede access to a 
property. A prospective landowner, 
grantee or environmental professional 
also could be unable to gain on-site 
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access to a property if the owner refuses 
to provide access to the party, even after 
the party exercises all good faith efforts 
to gain access to the property (e.g., 
seeking assistance from state 
government officials). Such 
circumstances may arise in cases where 
a local government becomes a last resort 
purchaser of a potentially-contaminated 
property that has little economic value. 
The unique nature of such transactions 
may result in a local government facing 
an uncooperative or recalcitrant 
property owner. Unlike commercial 
property transactions between private 
parties, where the parties’ economic and 
legal liability interests and the ability to 
abandon the transaction can work in 
favor of the purchasing party’s ability to 
gain access to a property prior to 
acquisition, property transactions 
between a private party and a local 
government may not afford the local 
government the same leverage, even if it 
is in the public interest to attain 
ownership of the property. This 
situation may occur when the local 
government seeks to assess, clean up, 
and revitalize an area, but the owner of 
the property is unreachable, 
unavailable, or otherwise unwilling to 
provide access to the property. In such 
limited circumstances, the public 
benefit attained from a government 
entity gaining ownership of a property 
may outweigh the need to gain on-site 
access to the property prior to the 
transfer of ownership. 

The final rule requires, in unusual 
circumstances, that the prospective 
landowner or grantee make good faith 
efforts to gain access to the property. 
However, the mere refusal of a property 
owner to allow the prospective property 
owner or grantee to have access to the 
property does not constitute an unusual 
circumstance, absent the making of good 
faith efforts to otherwise gain access. 
The final rule, at § 312.10, defines ‘‘good 
faith’’ as ‘‘the absence of any intention 
to seek an unfair advantage or to 
defraud another party; an honest and 
sincere intention to fulfill one’s 
obligations in the conduct or transaction 
concerned.’’ 

In those unusual circumstances where 
a prospective landowner, a grantee, or 
an environmental professional, after 
undertaking good faith efforts, cannot 
gain access to a property and therefore 
cannot conduct an on-site visual 
inspection, the final rule requires that 
the property be visually inspected, or 
observed, by another method, such as 
through the use of aerial photography, 
or be inspected, or observed, from the 
nearest accessible vantage point, such as 
the property line or a public road that 
runs through or along the property. In 

addition, the rule requires that the all 
appropriate inquiries report include 
documentation of efforts undertaken by 
the prospective landowner, grantee, or 
the environmental professional to obtain 
on-site access to the subject property 
and include an explanation of why good 
faith efforts to gain access to subject 
property were unsuccessful. The all 
appropriate inquiries report must 
include documentation of other sources 
of information that were consulted to 
obtain information necessary to achieve 
the objectives and performance factors. 
This documentation should include 
comments, from the environmental 
professional who signs the report, 
regarding any significant limitations on 
the ability of the environmental 
professional to identify conditions 
indicative of releases or threatened 
releases on, at, in, or to the subject 
property, that may arise due to the 
inability of the prospective landowner, 
grantee, or environmental professional 
to obtain on-site access to the property. 

In those limited cases where an on-
site visual inspection cannot be 
conducted prior to the date a property 
is acquired, we remind prospective 
landowners that protection from 
CERCLA liability depends upon the 
prospective landowner complying with 
all of the post-acquisition continuing 
obligations provided in the statute. 
Therefore, to ensure that adequate 
information is attained about a property 
to ensure that the property owner can 
fulfill these obligations, we recommend 
that once a property is purchased, the 
property owner conduct an on-site 
visual inspection of the property once 
the property is acquired, if it could not 
be conducted prior to acquisition. Such 
an inspection may provide important 
information necessary for the property 
owner to fully comply with the other 
statutory provisions, including on-going 
obligations, governing the CERCLA 
liability protections. 

We disagree with the commenters 
who argued that the exception from the 
requirement to conduct the visual 
inspection on-site is ‘‘broad.’’ We point 
out that the exception is limited to the 
requirement that the visual inspection 
be conducted on-site. In all cases where 
the exception applies, the visual 
inspection must still be conducted from 
another vantage point. In addition, the 
exception is limited to only those 
circumstances where all good faith 
efforts are made to gain access the 
property. The final rule requires that all 
good faith efforts to gain access be 
documented and requires that the 
environmental professional comment on 
the consequences that the inability to 
gain access to the property may have on 

his or her ability to render an opinion 
on property conditions that may be 
indicative of releases or threatened 
releases on, at, in, or to the property. 
The exception is very limited in scope 
and the documentation requirements 
should limit the use of the exception as 
well as provide the prospective 
landowner with useful information for 
determining the potential need for 
further investigations of the property 
after acquisition. 

The final rule also requires that the all 
appropriate inquiries investigation 
include visual inspections of properties 
that adjoin the subject property. Visual 
inspections of adjoining properties may 
provide excellent information on the 
potential for the subject property to be 
affected by contamination migrating 
from adjoining properties. Visual 
inspections of adjoining properties may 
be conducted from the subject 
property’s property line, one or more 
public rights-of-way, or other vantage 
point (e.g., via aerial photography). 
Where practicable, a visual on-site 
inspection is recommended and may 
provide greater specificity of 
information. The visual inspections of 
adjoining properties must include 
observing areas where hazardous 
substances currently may be, or 
previously may have been, stored, 
treated, handled, or disposed. Visual 
inspections of adjoining properties 
otherwise also must be conducted to 
achieve the objectives and performance 
goals for all the appropriate inquiries. 
Physical limitations to the visual 
inspections of adjoining properties 
should be noted. 

As explained in the preamble to the 
proposed rule, EPA and the Negotiated 
Rulemaking Committee considered, 
when developing the proposed rule, 
requiring that all activities in the all 
appropriate inquiries investigation to be 
conducted by persons meeting the 
proposed definition of an environmental 
professional. Requiring that an 
environmental professional conduct all 
activities could ensure that all data 
collection and investigations are 
conducted in a manner and to a degree 
of specificity that allows the 
environmental professional to make best 
use of all information in forming 
opinions and conclusions regarding the 
environmental conditions at a property. 
However, after careful review of the 
specific activities included in the 
statutory criteria and conducting an 
assessment of the costs and burdens of 
such a requirement, EPA and the 
Committee concluded that it is not 
necessary for each and every regulatory 
requirement to be conducted by an 
environmental professional. As outlined 
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in section IV.H of this preamble, today’s 
final rule, as did the proposed rule, 
allows for certain aspects of the 
inquiries to be conducted solely by the 
prospective landowner or grantee, while 
providing that all other aspects be 
conducted under the supervision or 
responsible charge of the environmental 
professional. Among the activities 
required to be conducted under the 
supervision or responsible charge of an 
environmental professional is the on-
site visual inspection. 

It continues to be EPA’s 
recommendation that visual inspections 
of the subject property and adjoining 
properties be conducted by an 
individual who meets the regulatory 
definition of an environmental 
professional. Although many other 
aspects of the all appropriate inquiries 
may be conducted sufficiently and 
accurately by individuals other than an 
environmental professional (e.g., a 
research associate or librarian may be 
well qualified to search government 
records, an attorney may be well 
qualified to conduct a search for an 
environmental lien), EPA believes that 
an environmental professional is best 
qualified to conduct a visual inspection 
and locate and interpret information 
regarding the physical and geological 
characteristics of the property as well as 
information on the location and 
condition of equipment and other 
resources located on the property. EPA 
recognizes that other individuals who 
do not meet the regulatory definition of 
an environmental professional, 
particularly when these individuals are 
conducting such activities under the 
supervision or responsible charge of an 
environmental professional, may have 
the required skills and knowledge to 
conduct an adequate on-site visual 
inspection. However, EPA believes that 
the professional judgment of an 
individual meeting the definition of an 
environmental professional is important 
to ensuring that all circumstances at the 
property that are indicative of 
environmental conditions and potential 
releases or threatened releases are 
properly identified and analyzed. An 
environmental professional is best 
qualified for identifying such situations 
and conditions and rendering a 
judgment or opinion regarding the 
potential existence of conditions 
indicative of environmental concerns. 

Although some commenters stated 
that EPA should not recommend that 
the visual inspection be conducted by a 
person meeting the definition of 
environmental professional, we point 
out that other commenters stated their 
support for our recommendation and 
some even stated that EPA should 

require in the regulation that the 
inspection be conducted by an 
environmental professional. We remain 
convinced that the on-site visual 
inspection of the property can be the 
single most important source of 
information regarding the 
environmental conditions of a property 
and that an individual meeting the 
regulatory definition of environmental 
professional is best able to interpret 
such observations of a property and 
ascertain the probability of conditions 
indicative of releases or threatened 
releases of hazardous substances being 
present at the property. In addition, we 
point out that the definition of 
environmental professional included in 
the final rule is less stringent than the 
proposed definition. Therefore, 
commenter concerns regarding any 
significant cost burdens associated with 
the environmental professional 
conducting the on-site visual inspection 
may be alleviated. We emphasize that 
EPA is recommending that the on-site 
visual inspection be conducted by an 
individual who meets the definition of 
environmental professional included in 
the final rule; it is not a requirement 
that the inspection be conducted by an 
environmental professional. The rule 
requires only that the inspection be 
conducted by an individual who is 
under the supervision or responsible 
charge of an individual meeting the 
definition of environmental 
professional. EPA agrees that if the final 
rule required that the on-site visual 
inspection be conducted by an 
individual meeting the definition of an 
environmental professional, the 
requirement could impose undue 
burdens in certain circumstances. In 
addition, there may be circumstances 
that in the best professional judgment of 
an environmental professional, another 
person under the responsible charge of 
the environmental professional may be 
more qualified to conduct the on-site 
inspection. To allow for flexibility and 
the application of professional judgment 
to specific circumstances, EPA 
continues to recommend that an 
environmental professional conduct the 
on-site inspection, but the Agency is not 
requiring that the inspection be 
conducted by an environmental 
professional. 

U. What Are the Requirements for the 
Inclusion of Specialized Knowledge or 
Experience on the Part of the 
‘‘Defendant?’’ 

Because the conduct of all appropriate 
inquiries is one element of a legal 
defense to CERCLA liability, the statute 
refers to the prospective landowner, or 
the user of the all appropriate inquiries 

investigation, as the ‘‘defendant.’’ This 
ensures that any information or special 
knowledge held by the prospective 
landowner with regard to a property and 
its conditions be included in the pre-
acquisition inquiries and be considered, 
along with all information collected 
during the conduct of all appropriate 
inquiries, when an environmental 
professional renders a judgment or 
opinion regarding conditions indicative 
of environmental conditions indicative 
of releases or potential releases of 
hazardous substances on, at, in, or to the 
subject property. It is recommended that 
this information be revealed to the 
parties conducting the all appropriate 
inquiries so that any specialized 
knowledge may be taken into account 
during the conduct of the required 
aspects of the all appropriate inquiries. 

Congress first added the innocent 
landowner defense to CERCLA in the 
Superfund Amendments and 
Reauthorization Act (SARA) of 1986. 
The Brownfields Amendments amended 
the innocent landowner defense and 
added to CERCLA the bona fide 
prospective purchaser and the 
contiguous property owner liability 
protections to CERCLA liability. The 
1986 SARA amendments to CERCLA 
established that among other elements 
necessary for a defendant to 
successfully assert the innocent 
landowner defense, a defendant must 
demonstrate that he or she had, on or 
before the date of acquisition of the 
property in question, made all 
appropriate inquiries into previous 
ownership and uses of the property. 
Congress directed courts evaluating a 
defendant’s showing of all appropriate 
inquiries to take into account, among 
other things, ‘‘any specialized 
knowledge or experience on the part of 
the defendant.’’ Nothing in today’s rule 
changes the nature or intent of this 
requirement as it has existed in the 
statute since 1986. 

Proposed Rule 
The proposed rule retained, as part of 

the federal all appropriate inquiries 
requirements, the consideration of any 
specialized knowledge or experience of 
the prospective landowner (or grantee if 
the grantee is or will be the property 
owner). The proposed rule did not 
extend this requirement beyond what 
already was required under CERCLA 
and established through case law. The 
proposed rule required that all 
appropriate inquiries include the 
consideration of specialized knowledge 
held by the prospective landowner or 
grantee with regard to the subject 
property, the area surrounding the 
subject property, the conditions of 
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adjoining properties, as well as other 
experience relative to the inquiries that 
may be applicable to identifying 
conditions indicative of releases or 
threatened releases at the subject 
property. The proposed rule also 
required that the results of the inquiries 
take into account any specialized 
knowledge related to the property, 
surrounding areas, and adjoining 
properties held by the persons 
responsible for undertaking the 
inquiries, including any specialized 
knowledge on the part of the 
environmental professional. 

Public Comments 
EPA did not receive significant 

comment on the proposed requirements 
for considering the specialized 
knowledge or experience on the part of 
the defendant. A few commenters 
mentioned that the proposed 
requirements would result in the all 
appropriate inquiries investigations 
having to include interviews with all 
previous owners and occupants of the 
property. These commenters may have 
mistakenly interpreted the proposed 
provisions as requiring that the 
specialized knowledge of all current 
owners and occupants be considered as 
part of the all appropriate inquiries 
investigation. We clarify that only the 
specialized knowledge of the 
prospective landowner or grantee, and 
the environmental professional 
overseeing the conduct of the inquiries 
need be considered. 

Final Rule 
The final rule retains the proposed 

provisions governing the consideration 
of specialized knowledge or experience 
on the part of the prospective 
landowner (or grantee) and the 
environmental professional conducting 
the all appropriate inquiries 
investigation on the part of the 
prospective landowner or grantee. 

As provided in the preamble to the 
proposed rule, existing case law related 
to the innocent landowner defense 
shows that courts appear to have 
interpreted the ‘‘specialized knowledge’’ 
factor to mean that the professional or 
personal experience of the defendant 
may be taken into account when 
analyzing whether the defendant made 
all appropriate inquiries. For example, 
in Foster v. United States, 922 F. Supp. 
642 (D. D.C. 1996), the owner of a 
property formerly owned by the General 
Services Administration and 
contaminated by, among other things, 
lead, mercury and PCBs, brought an 
action against the United States and 
District of Columbia, prior owners or 
operators of the site. The plaintiff was 

a principal in Long & Foster companies 
and purchased the property through a 
general partnership, and received it by 
quitclaim deed. The innocent 
landowner defense requires a property 
owner to demonstrate that when he or 
she purchased a property, he or she did 
not know and had no reason to know of 
contamination at, on, in, or to the 
property. The court rejected the 
plaintiff’s claim to the innocent 
landowner defense based in part on the 
plaintiff’s specialized knowledge. The 
court found that his specialized 
knowledge included his position at 
Long & Foster, which did hundreds of 
millions of dollars of commercial real 
estate transactions, and his position as 
a partner in at least 15 commercial real 
estate partnerships. The partnership was 
involved as an investor in a number of 
real estate transactions, some of which 
involved industrial or commercial or 
mixed-use property. The court ruled 
that ‘‘it cannot be said that [the 
partnership] is a group 
unknowledgeable or inexperienced in 
commercial real estate transactions.’’ 
Foster, 922 F. Supp. at 656. 

In American National Bank and Trust 
Co. of Chicago v. Harcros Chemicals, 
Inc., 1997 WL 281295 (N.D. Ill. 1997), 
the plaintiff was a company ‘‘involved 
in brownfields development, purchasing 
environmentally distressed properties at 
a discount, cleaning them up, and 
selling them for a profit.’’ American 
National Bank,1997 WL 281295 at *4. 
As a counter-claim defendant, the 
company asserted it was an innocent 
landowner and therefore not liable 
pursuant to CERCLA. The court found 
that among other reasons the defense 
failed because the company possessed 
specialized knowledge. The court ruled 
that the company was an expert 
environmental firm and possessed 
knowledge that should have alerted it to 
the potential problems at the site. 

The final rule requires that the 
specialized knowledge of prospective 
landowners and the persons responsible 
for undertaking the all appropriate 
inquiries, including grantees, be taken 
into account when conducting the all 
appropriate inquiries for the purposes of 
identifying conditions indicative of 
releases or threatened releases at a 
property. However, as evidenced by the 
case law cited above, the determination 
of whether or not the all appropriate 
inquiries standard is met with regard to 
specialized knowledge (as well as in 
regard to all the criteria) remains within 
the discretion of the courts. 

V. What Are the Requirements for the 
Relationship of the Purchase Price to 
the Value of the Property, if the Property 
Was Not Contaminated? 

Congress included in the statutory 
criteria for all appropriate inquiries a 
requirement to consider the relationship 
of the purchase price of a property to 
the value of the property, if the property 
was not contaminated. The criteria was 
retained in the criteria included in the 
Brownfields Amendments from the all 
appropriate inquiries provisions of the 
innocent landowner defense established 
by Congress in the 1986 amendments to 
CERCLA. 

Proposed Rule 

The proposed rule required that the 
prospective landowner or grantee 
consider whether or not the purchase 
price of the property reflects the fair 
market value of the property, assuming 
that the property is not contaminated. 
The proposed rule required that the 
prospective landowner or grantee 
consider whether any differential 
between the purchase price and the 
value of the property is due to the 
presence of releases or threatened 
releases of hazardous substances at the 
property. There may be many reasons 
that the price paid for a particular 
property is not an accurate reflection of 
the fair market value. The all 
appropriate inquiries investigation need 
only include a consideration of whether 
a significant difference between the 
price paid for a property and the fair 
market value of a property, if the 
property were not contaminated, is an 
indication that the property may be 
contaminated. 

Public Comments 

Many commenters asserted that an 
environmental professional should not 
be required to consider the relationship 
of the purchase price to the value of the 
property as part of the all appropriate 
inquiries investigation. Concerns raised 
by commenters include whether 
environmental professionals are 
qualified to assess the fair market value 
of a property. Some commenters 
thought that a requirement that 
prospective landowners or 
environmental professionals consider 
the relationship of the purchase price of 
property to the value of the property 
could violate federal or state laws 
governing property appraisals. Some 
commenters argued that the all 
appropriate inquiries investigation 
should not include the requirement to 
consider the relationship of the 
purchase price to the value of the 
property because the fair market value 
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is not always easily ascertainable. Other 
commenters requested that the preamble 
to the final rule include a 
recommendation that an appraisal be 
performed to determine a property’s fair 
market value. In addition, commenters 
requested that in cases where an 
appraisal is conducted to determine the 
fair market value of a property, the rule 
should require that it meet the Uniform 
Standards of Professional Appraisal 
Practice. Still other commenters 
supported including the requirement in 
the final rule, but asked the Agency to 
require prospective landowners to 
obtain a property appraisal conducted 
by a trained or certified real estate 
appraiser. Some commenters stated that 
prospective landowners should not be 
required to divulge information on the 
price paid for a property to the 
environmental professional or other 
third party. 

Final Rule 
The final rule retains the requirement 

to consider the relationship of the 
purchase price to the fair market value 
of the property, if the property were not 
contaminated. The requirement is part 
of the statutory criteria established by 
Congress and has been part of the 
statutory provisions governing all 
appropriate inquiries, within the 
innocent landowner defense, since 
1986. Today’s rule does not change the 
previously existing provision. As did 
the proposed rule, today’s final rule 
allows for this criterion to be conducted 
by the prospective landowner or the 
grantee or undertaken as part of the 
inquiry by an environmental 
professional. If an environmental 
professional is not qualified to consider 
the relationship of the purchase price to 
the value of the property, the 
prospective landowner or grantee may 
undertake the task or hire another third 
party to make the comparison of price 
and fair market value and consider 
whether any differential is due to 
potential environmental contamination. 

If the relationship of the purchase 
price to the fair market value of the 
property, assuming the property is not 
contaminated, is determined by the 
prospective landowner or grantee, or 
other agent who is not under the 
supervision or responsible charge of the 
environmental professional, the final 
rule allows for, but does not require, the 
information that is collected and the 
determination made by or on the behalf 
of the prospective landowner to be 
provided to the environmental 
professional. If the information is 
provided to the environmental 
professional, he or she can then make 
use of such information during the 

conduct of the all appropriate inquiries 
and when rendering conclusions or 
opinions regarding the environmental 
conditions of the property. If the 
information is not provided to the 
environmental professional and the 
environmental professional determines 
that the lack of such information affects 
his or her ability to identify conditions 
indicative of releases or threatened 
releases of hazardous substances on, at, 
in, or to the property, then the 
environmental professional should 
identify the lack of information as a data 
gap and comment on its significance in 
the written report for the all appropriate 
inquiries investigation. 

The rule does not require that a real 
estate appraisal be conducted to achieve 
compliance with this criterion. 
Although some commenters requested 
that the final rule require that a formal 
appraisal be conducted and we 
acknowledge that there may be potential 
value in conducting an appraisal, we 
determined that a formal appraisal is 
not necessary for the prospective 
landowner or grantee to make a general 
determination of whether the price paid 
for a property reflects its fair market 
value. In the case of many property 
transactions, a formal appraisal may be 
conducted for other purposes (e.g., to 
establish the value of the property for 
the purposes of establishing the 
conditions of a mortgage or to provide 
information of relevance where a 
windfall lien may be filed). In cases 
where the results of a formal property 
appraisal are available, the appraisal 
results may serve as an excellent source 
of information on the fair market value 
of the property. 

In cases where the results of a formal 
appraisal are not available, the 
determination of fair market value may 
be made by comparing the price paid for 
a particular property to prices paid for 
similar properties located in the same 
vicinity as the subject property, or by 
consulting a real estate expert familiar 
with properties in the general locality 
and who may be able to provide a 
comparability analysis. The objective is 
not to ascertain the exact value of the 
property, but to determine whether or 
not the purchase price paid for the 
property generally is reflective of its fair 
market value. Significant differences in 
the purchase price and fair market value 
of a property should be noted and the 
reasons for any differences also should 
be noted. 

Although some commenters requested 
that EPA be more explicit in the final 
rule in requiring that the comparison of 
the purchase price to the fair market 
value of the property be conducted by 
the prospective landowner or grantee 

(and not the environmental 
professional), we believe that the 
decision of who conducts the 
comparison may be best left up to the 
judgment of the individual prospective 
landowner (or grantee) and 
environmental professional. The final 
rule provides in § 312.22 that the 
comparison of the purchase price to the 
fair market value of the property, if it 
were not contaminated, can fall outside 
the inquiries conducted by the 
environmental professional. The criteria 
to consider the relationship of the 
purchase price to the fair market value 
of the property, if it was not 
contaminated is not included as part of 
the requirements governing the ‘‘results 
of an inquiry by an environmental 
professional’’ (§ 312.21). Therefore, the 
requirement may be conducted by the 
prospective landowner or grantee, his or 
her attorney or agent, or the 
environmental professional. Given that 
a prospective landowner or grantee can 
conduct the comparison of the purchase 
price and the fair market value of the 
property or hire another agent other 
than the environmental professional to 
conduct this task, we conclude that 
commenter concerns regarding the 
prospective landowner (or grantee) 
having to divulge the price paid for a 
property to the environmental 
professional are unfounded. 

W. What Are the Requirements for 
Commonly Known or Reasonably 
Ascertainable Information About the 
Property? 

Commonly known or reasonably 
ascertainable information includes 
information about a property that 
generally is known to the public within 
the community where the property is 
located and can be easily sought and 
found from individuals familiar with 
the property or from easily attainable 
public sources of information. As 
mentioned above, the Brownfields 
Amendments to CERCLA amended the 
innocent landowner defense previously 
added to CERCLA in 1986. In addition, 
the Brownfields Amendments added to 
CERCLA the bona fide prospective 
purchaser and the contiguous property 
owner liability protections. The 1986 
amendments to CERCLA established, 
that among other elements necessary for 
a defendant to successfully assert the 
innocent landowner defense, a 
defendant must take into account 
commonly known or reasonably 
ascertainable information about the 
property. Congress retained this 
criterion as part of the all appropriate 
inquiries requirements included in the 
Brownfields Amendments. Today’s rule 
does not change the nature or intent of 
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this requirement as it has existed in the 
statute since 1986. 

Proposed Rule 
The proposed rule required that all 

appropriate inquiries include the 
collection and consideration of 
commonly known information about the 
potential environmental conditions at a 
property. The proposed rule required 
both the prospective landowner or 
grantee and the environmental 
professional obtain and consider 
commonly known or reasonably 
ascertainable information during the 
conduct of the all appropriate inquiries 
investigation. The proposed rule also 
provided a list of potential sources of 
such information. 

Public Comments 
A few commenters expressed concern 

that the requirement to consider 
commonly known or reasonably 
ascertainable information about a 
property renders the all appropriate 
inquiries requirements too vague and 
open-ended. Commenters stated that the 
requirement is broad and may result in 
the need to interview a large number of 
people and consult a wide variety of 
sources of information. One commenter 
expressed a preference that the federal 
standards include only a checklist of 
specific sources of information that 
must be consulted. A few commenters 
thought the list of potential sources of 
commonly known information included 
in the proposed rule was too broad. 

Final Rule 
The final rule retains the proposed 

provisions requiring that prospective 
landowners and environmental 
professionals consider commonly 
known or reasonably ascertainable 
information about a property when 
conducting all appropriate inquiries. 
This information may be ascertained 
from the owner or occupant of a 
property, members of the local 
community, including owners or 
occupants of neighboring properties to 
the subject property, local or state 
government officials, local media 
sources, and local libraries and 
historical societies. In many cases, this 
information may be incidental to other 
information collected during the 
inquiries, and separate or distinct efforts 
to collect the information may not be 
necessary. Information about a property, 
including its ownership and uses, that 
is commonly known or reasonably 
ascertainable within the community or 
neighborhood in which a property is 
located may be valuable to identifying 
conditions indicative of releases or 
threatened releases at the subject 

property. Such information, if not 
collected during the course of collecting 
other information necessary to complete 
the all appropriate inquiries 
investigation, may be obtained by 
interviewing community officials and 
other residents of the locality. For 
example, neighboring property owners 
and local community members may 
have information regarding 
undocumented uses of a property 
during periods when the property was 
idle or abandoned. Local community 
sources may be good (i.e., reasonably 
ascertainable) sources of commonly 
known information on uses of a 
property and activities conducted at a 
property, particularly in the case of 
abandoned properties. 

The collection and use of commonly 
known information about a property 
may be done in connection with the 
collection of all other required 
information for the purposes of 
achieving the objectives and 
performance factors contained in 
§ 312.20. Persons undertaking the all 
appropriate inquiries may collect 
commonly known or reasonably 
ascertainable information on the subject 
property from a variety of sources, 
including sources located in the 
community in which the property is 
located. The opinion provided by an 
environmental professional regarding 
the environmental conditions of a 
property and included in the all 
appropriate inquiries report should be 
based upon a balance of all information 
collected, including commonly known 
or reasonably ascertainable information 
about the property. The potential 
sources of commonly known or 
reasonably ascertainable information 
provided in the proposed rule and 
retained in the final rule are provided as 
suggestions for where such information 
may be found and the list provided is 
not meant as an exhaustive list of 
sources that must be consulted. 
Commonly known information may be 
collected from other sources and may be 
most easily collected during the conduct 
of other aspects of the all appropriate 
inquiries investigation (e.g., interviews, 
reviews of historical sources of 
information, reviews of governmental 
records). The requirement is not meant 
to require exhaustive data collection 
efforts, as some commenters asserted. 
The intent of the requirement is to 
establish that a prospective landowner 
or grantee and an environmental 
professional conducting all appropriate 
inquiries on his or her behalf must make 
efforts to collect and consider 
information about a property that is 
commonly known within the local 

community or that can be reasonably 
ascertained. 

There is some case law, related to the 
innocent landowner defense, that 
provides guidance on how a court may 
rule with regard to the need to consider 
commonly known or reasonably 
ascertainable information about the 
property. For example, in Wickland Oil 
Terminals v. Asarco, Inc., 1988 WL 
167247 (N.D. Cal. 1988), the court noted 
that Wickland was aware of potential 
water quality problems at the subject 
property due to large piles of mining 
slag stored at the property, even though 
Wickland argued that previous owners 
withheld such information, because the 
information was available from other 
sources consulted by Wickland prior to 
purchasing the property, including the 
Regional Water Quality Control Board 
and a consulting firm hired by 
Wickland. Such information was 
commonly known by local sources and 
therefore should have been considered 
by Wickland during its conduct of all 
appropriate inquiries. 

In Hemingway Transport Inc. v. Kahn, 
174 FR 148 (Bankr. D. Mass. 1994), the 
court ruled against an innocent 
landowner claim because it found ‘‘that 
had [the defendants] exerted a modicum 
of effort they may easily have 
discovered information that at a 
minimum would have compelled them 
to inspect the property further * * * the 
[defendants] could have taken a few 
significant steps, literally, to minimize 
their liability and discover information 
about the property * * *’’ The court 
noted that one action the defendants 
should have taken to collect available 
information about the property included 
phone calls to city officials to inquire 
about conditions at the property. 

X. What Are the Requirements for ‘‘The 
Degree of Obviousness of the Presence 
or Likely Presence of Contamination at 
the Property, and the Ability to Detect 
the Contamination by Appropriate 
Investigation?’’ 

Proposed Rule 
The proposed rule required that the 

inquiries conducted by a prospective 
landowner (or grantee) and 
environmental professional take into 
account all the information collected 
during the conduct of the all 
appropriate inquiries in considering the 
degree of obviousness of and ability to 
detect the presence of a release or 
threatened release of hazardous 
substances at, in, on, or to a property. 
In addition, the proposed rule required 
the environmental professional to 
provide an opinion regarding additional 
appropriate investigation, if any may be 
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necessary in his or her opinion to 
determine the environmental conditions 
of the property. 

Public Comments 
A few commenters asserted that the 

proposed requirements regarding the 
degree of obviousness of the presence or 
likely presence of contamination at the 
property, and the ability to detect the 
contamination by appropriate inquiry 
were too open-ended. Also, a few 
commenters suggested that the final rule 
should include requirements to conduct 
sampling and analysis to meet the 
‘‘ability to detect contamination by 
appropriate investigation’’ portion of the 
statutory criteria. However, commenters 
overwhelmingly agreed that the 
standards for all appropriate inquiries 
should not require sampling and 
analysis. 

Final Rule 
The final rule requires that persons 

conducting all appropriate inquiries 
consider all the information collected 
during the conduct of the inquiries in 
totality to ascertain the potential 
presence of a release or threatened 
release at the property. Persons 
conducting all appropriate inquiries, 
following the collection of all required 
information, must assess whether or not 
an obvious conclusion may be drawn 
that there are conditions indicative of a 
release or threatened release of 
hazardous substances (or other 
pollutants, contaminants, petroleum or 
petroleum products, and controlled 
substances) on, at, in, or to the property. 
In addition, the rule requires parties to 
consider whether or not the totality of 
information collected prior to acquiring 
the property indicates that the parties 
should be able to detect a release or 
threatened release on, at, in, or to the 
property. The final rule also retains the 
proposed requirement that the 
environmental professional include as 
part of the results of his or her inquiry 
an opinion regarding additional 
appropriate investigation, if any may be 
necessary. 

We interpret the statutory criterion to 
require consideration of information 
already obtained during the conduct of 
all appropriate inquiries investigation 
and not as a requirement to collect 
additional information. We do not agree 
with commenters who asserted that the 
criterion is open-ended. In fact, we see 
this criterion as providing direction on 
how all of the information collected 
while carrying out the other criteria and 
regulatory requirements must be viewed 
comprehensively. After collecting and 
considering all the information required 
to comply with the rule’s objectives and 

performance standards, all the 
information should be considered in 
total to determine whether or not there 
are indications of releases or threatened 
releases of hazardous substances on, at, 
in, or to the property. In addition, the 
environmental professional should 
provide an opinion regarding whether 
or not additional investigation is 
necessary to detect potential 
contamination at the site, if in his or her 
opinion there are conditions indicative 
of releases or threatened releases of 
hazardous substances. 

The previous innocent landowner 
defense (added to CERCLA in 1986) 
required a court to consider the degree 
of obviousness of the presence or likely 
presence of contamination at a property, 
and the ability of the defendant (i.e., the 
landowner) to detect the contamination 
by appropriate investigation. Nothing in 
today’s rule changes the nature or intent 
of this requirement as it has existed in 
the statute since 1986. 

Case law relevant to this criterion 
indicates that defendants may not be 
able to claim an innocent landowner 
defense if a preponderance of evidence 
available to a prospective landowner 
prior to acquiring the property indicates 
that the defendant should have 
concluded that there is a high likelihood 
of contamination at the site. In some 
cases (e.g., Hemingway Transport Inc. v. 
Kahn, 174 F.R. 148 (Bankr. D. Mass. 
1994), and Foster v. United States, 922 
F. Supp. 642 (D.D.C. 1996), courts have 
ruled that if a defendant had done a bit 
more visual inspection or further 
investigation, based upon information 
available to the defendant prior to 
acquiring the property, it would have 
been obvious that the property was 
contaminated. In Foster v. United 
States, the court determined that the 
innocent landowner defense was not 
available based in part on the fact that 
the partnership presumed the site was 
free of contamination based upon 
cursory visual inspections despite 
evidence in the record that, at the time 
of the sale, the soil was visibly stained 
by PCB-contaminated oil. In addition, 
although the property was located in a 
run-down industrial area, the defendant 
did no investigation into the 
environmental conditions at the site 
prior to acquiring the property. 

EPA also notes that in U.S. v. 
Domenic Lombardi Realty, Inc., 290 F. 
Supp. 2d 198, 211 (D.R.I. 2003), the 
court held that the defendant did not 
qualify for the innocent landowner 
defense. The defendant could not show 
he had ‘‘no reason to know’’ of 
contamination at the property or that he 
had performed all appropriate inquiries 
in accordance with ‘‘good commercial 

or customary practices.’’ The court also 
found that the defendant had not 
performed even a minimal 
environmental assessment of the site 
despite having learned that the property 
had been used as an automobile 
scrapyard. The court noted the 
distinction between Phase I and Phase 
II environmental assessments and 
credited the testimony of the United 
States’ expert who concluded that, 
under the circumstances of this case, the 
defendant should have conducted a 
Phase II assessment. Id. at 203–04. 

With regard to the conduct of 
sampling and analysis, today’s final rule 
does not require sampling and analysis 
as part of the all appropriate inquiries 
investigation. However, sampling and 
analysis may be valuable in determining 
the possible presence and extent of 
potential contamination at a property. In 
addition, the fact that the all appropriate 
inquiry standards do not require 
sampling and analysis does not prevent 
a court from concluding that, under the 
circumstances of a particular case, 
sampling and analysis should have been 
conducted to meet ‘‘the degree of 
obviousness of the presence or likely 
presence of contamination at the 
property, and the ability to detect the 
contamination by appropriate 
investigation’’ criterion and obtain 
protection from CERCLA liability. 
Prospective landowners should keep in 
mind that the conduct of all appropriate 
inquiries prior to acquiring a property is 
only one requirement that he or she 
must comply with to assert protection 
from CERCLA liability. The statute 
requires that persons, after acquiring a 
property, comply with continuing 
obligations to take reasonable steps to 
stop on-going releases at the property, 
prevent any threatened future releases, 
and prevent or limit any human, 
environmental, or natural resource 
exposure to any previously released 
hazardous substances (these criteria are 
summarized in detail in section II.D. of 
this preamble). In certain instances, 
depending upon site-specific 
circumstances and the totality of the 
information collected during the all 
appropriate inquiries prior to the 
property acquisition, it may be 
necessary to conduct sampling and 
analysis, either pre-or post-acquisition, 
to fully understand the conditions at a 
property, and fully comply with the 
statutory requirements for the CERCLA 
liability protections. In addition, 
sampling and analysis may help explain 
existing data gaps. Prospective 
landowners should be mindful of all the 
statutory requirements for obtaining the 
CERCLA liability protections when 
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considering whether or not to conduct 
sampling and analysis prior to or after 
acquiring a property. Today’s final 
regulation does not require that 
sampling and analysis be conducted as 
part of the all appropriate inquiries 
investigation. 

V. Statutory and Executive Order 
Reviews 

A. Executive Order 12866: Regulatory 
Planning and Review 

Under Executive Order 12866 (58 FR 
51735), the Agency must determine 
whether this regulatory action is 
‘‘significant’’ and therefore subject to 
formal review by the Office of 
Management and Budget (OMB) and to 
the requirements of the Executive Order. 
The Executive Order defines 
‘‘significant regulatory action’’ as one 
that is likely to result in a rule that may: 
(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
state, local, or tribal governments or 
communities; (2) create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; (3) materially alter the 
budgetary impact of entitlements, 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) raise novel legal or policy 
issues arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that today’s final rule is a ‘‘significant 
regulatory action’’ because this rule 
contains novel policy issues, although it 
is not economically significant. As such, 
this action was submitted to OMB for 
review. Changes made in response to 
OMB suggestions or recommendations 
are documented in the docket for 
today’s rule. 

To estimate the economic effects of 
today’s final rule, we conducted an 
evaluation of the potential effects of this 
rule on the universe of prospective 
landowners who may chose to comply 
with the provisions of today’s final rule 
to obtain protection from CERCLA 
liability for potential releases and 
threatened releases of hazardous 
substances that may exist at properties 
they intend to purchase. The results of 
this analysis are included in the 
document titled ‘‘Economic Impact 
Analysis for the Final All Appropriate 
Inquiries Regulation,’’ which is 
included in the docket for today’s final 
rule. Based upon the results of the 

Economic Impact Analysis (EIA), EPA 
has determined that this final rule will 
have an annual effect on the economy 
of less than $100 million. The 
annualized benefits associated with the 
final rule have not been monetized but 
are identified and summarized in the 
EIA for the all appropriate inquiries 
rule.2 

1. Methodology 
The value of any regulatory action is 

traditionally measured by the net 
change in social welfare that it 
generates. The EIA conducted in 
support of today’s rule examines both 
costs and qualitative benefits in an effort 
to assess the overall net change in social 
welfare. The primary focus of the EIA 
document is on compliance costs and 
economic impacts. Below, EPA 
summarizes the analytical methodology 
and findings for the all appropriate 
inquiries rule. The information 
presented is derived from the EIA. 

The all appropriate inquiries 
regulation potentially will apply to most 
commercial property transactions. The 
requirements will be applicable to any 
public or private party, who may 
potentially claim protection from 
CERCLA liability as an innocent 
landowner, a bona fide prospective 
purchaser, or a contiguous property 
owner. However, the conduct of all 
appropriate inquiries, also known as 
environmental due diligence or Phase I 
Environmental Site Assessment, is not 
new to the commercial property market. 
Prior to the Brownfields Amendments to 
CERCLA, commercial property 
transactions often included an 
assessment of the environmental 
conditions at properties prior to the 
closing of any real estate transaction 
whereby ownership was transferred for 
the purposes of confirming the 
conditions at the property or to establish 
an innocent landowner defense should 
environmental contamination be 
discovered after the property was 
acquired. The process most prevalently 
used for conducting all appropriate 
inquiries, or environmental site 
assessments, is the process developed 
by ASTM International (formerly known 
as the American Society for Testing and 
Materials) and entitled ‘‘E1527, 
Standard Practice for Environmental 
Site Assessments: Phase I 
Environmental Site Assessment 
Process.’’ In addition, some properties, 

2 The document titled ‘‘The Economic Impact 
Analysis for the Final All Appropriate Inquiries 
Regulation’’ includes (1) the EIA conducted for the 
proposed rulemaking and (2) the Addendum to the 
EIA. The cost estimates presented in the Addendum 
are the estimated costs of the final all appropriate 
inquiries regulation. 

particularly in cases where the subject 
property is assumed not to be 
contaminated or was never used for 
industrial or commercial purposes, were 
assessed using a less rigorous process 
developed by ASTM International, 
sometimes referred to as a ‘‘transaction 
screen’’ and entitled ‘‘E1528, Standard 
Practice for Environmental Site 
Assessments: Transaction Screen 
Process.’’ 

Our first step in assessing the 
economic impacts of the rule was to 
establish a baseline to represent the 
relevant aspects to the commercial real 
estate market in the absence of any 
changes in regulations. Because under 
existing conditions almost all 
commercial property transactions are 
accompanied by either an 
environmental site assessment (ESA) 
conducted in accordance with ASTM 
E1527–2000 or a transaction screen as 
specified in ASTM E1528, it was 
assumed these practices would continue 
even in the absence of the all 
appropriate inquiries regulation. The 
numbers of each type of assessment 
were estimated on the basis of industry 
data for recent years, with recent growth 
rates in transactions assumed to 
continue for the 10-year period covered 
by the EIA. An adjustment in the 
relative numbers of ESAs and 
transaction screens was made to account 
for the fact that, under the rule, an ESA 
will provide more certain protection 
from liability. This adjustment was 
made by comparing shifts between the 
two procedures that occurred when the 
Brownfields Amendments established 
the ASTM E1527–2000 standard as the 
interim standard for all appropriate 
inquiries, and thus as one requirement 
for qualifying as an innocent landowner, 
bona fide prospective purchaser, or 
contiguous property owner. 

We then considered the requirements 
included in the final rule and compared 
them to the requirements for 
environmental site assessments 
conducted under the ASTM E1527– 
2000 and ASTM E1528 standards. 

When compared to the ASTM E1527– 
2000 standard (i.e., the baseline 
standard), today’s final rule is expected 
to result in a reduced burden for the 
conduct of interviews in those cases 
where the subject property is 
abandoned; increased burden in those 
cases where past owners or occupants 
need to be interviewed; increased 
burden associated with documenting 
recorded environmental cleanup liens; 
increased burden for documenting the 
reasons for the price and fair market 
value of a property in those cases where 
the purchase price paid for the subject 
property is significantly below the fair 



VerDate Aug<31>2005 18:12 Oct 31, 2005 Jkt 208001 PO 00000 Frm 00035 Fmt 4701 Sfmt 4700 E:\FR\FM\01NOR2.SGM 01NOR2

Federal Register / Vol. 70, No. 210 / Tuesday, November 1, 2005 / Rules and Regulations 66103 

market value of the property; and 
increased burden for recording 
information about the degree of 
obviousness of contamination at a 
property. 

To estimate the changes in costs 
resulting from the rule, we developed a 
costing model. This model estimates the 
total costs of conducting site 
assessments as the product of costs per 
assessment, numbers of assessments per 
year, and the number of years in the 
analysis. The costs per assessment, in 
turn, are calculated by dividing each 
assessment into individual labor 
activities, estimating the labor time 
associated with each, and assigning a 
per-hour labor cost to each activity on 
the basis of the labor category most 
appropriate to that activity. Labor times 
and categories are assumed to depend 
on the size and type of property being 
assessed, with the nationwide 
distribution of properties based on data 
from industry on environmental sites 
assessments and brownfield sites.3 The 
estimates and assignments of categories 
are made based on the experience of 
professionals who have been involved 
in large numbers of site assessments, 
and who are therefore skilled in cost 
estimation for the relevant activities. 
Other costs, such as reproduction and 
the purchase of data, are added to the 
labor costs to form the estimates of total 
costs per assessment. These total costs, 
stratified by size and type of property, 
are then multiplied by estimated 
numbers of assessments of each size and 
type to generate our estimates of total 
annual costs. The model was tested by 
comparing its results to industry-wide 
estimates of average price of conducting 
assessments under baseline conditions, 
and generally found to agree. The 
difference between the estimated cost to 
comply with the final rule and the 
estimated cost in the baseline 
constitutes our estimate of the 
incremental regulatory costs. 

The EIA provides a qualitative 
assessment of the benefits of the all 
appropriate inquiries rule. The benefits 
discussed are those that may be 
attributed to an increased level of 
certainty with regard to CERCLA 
liability provided to prospective 
purchasers of potentially contaminated 
properties, including brownfields, who 
comply with the provisions of the rule 
and the other statutory provisions 
associated with the liability protections. 
The basic premise for associating certain 
benefits to the rule is the expectation 

3 The distribution of abandoned properties and 
properties with known owners, modeled as a range, 
is based on an estimate of vacant lands in urban 
areas and an estimate of abandoned Superfund 
sites. 

that the level of certainty provided by 
the liability protections may result in 
increased brownfields property 
transactions. However, it is difficult to 
predict how many additional 
transactions may occur that involve 
brownfields properties in direct 
response to the increased certainty of 
the liability protections. It also is 
difficult to obtain data on changes in 
behaviors and practices of prospective 
landowners in response to the liability 
protections. Therefore, EPA made no 
attempt to quantify potential benefits or 
compare the benefits to estimated 
incremental costs. 

The Agency believes that increasing 
property transactions involving 
brownfields and other contaminated 
and potentially contaminated properties 
and improving information about 
environmental conditions at these 
properties may provide additional 
indirect benefits such as increased 
numbers of cleanups, reduced use of 
greenfields, potential increases in 
property values, and potential increases 
in quality of life measures (e.g., 
decreases in urban blight, reductions in 
traffic, congestion, and reduced 
pollution due to mobile source 
emissions). However, as stated above, 
the benefits of the rule are considered 
only qualitatively, due to the difficulty 
of predicting how many additional 
brownfields and contaminated property 
transactions may occur in response to 
the increased certainty of liability 
protections provided by the rule, as well 
as the difficulty in getting data on 
changes in behaviors and practices in 
response to the availability of the 
liability protections. EPA is confident 
that the new liability protections 
afforded to prospective landowners, if 
they comply with the all appropriate 
inquiries provisions, will result in 
increased benefits. EPA is not able to 
quantify, with any significant level of 
confidence, the exact proportion of the 
benefits attributed only to the 
availability of the liability protections 
and the all appropriate inquiries 
regulations. For these reasons, the costs 
and benefits could not be directly 
compared. 

2. Summary of Regulatory Costs in 
Proposed Rule 

For a given property, the costs of 
compliance with the all appropriate 
inquiries rule relative to the baseline 
depend on whether that property would 
have been assessed, in absence of the all 
appropriate inquiries regulation, with 
an ASTM E1527–2000 assessment 
process or with the simpler ASTM 
E1528 transaction screen. EPA 
estimated the average incremental cost 

of the proposed rule relative to 
conducting an ASTM E1527–2000 to be 
between $41 and $47. For the small 
percentage of cases for which a 
transaction screen would have been 
preferred to the ASTM E1527–2000 in 
the baseline, but which would, as a 
result of the proposed rule, require an 
assessment in compliance with the all 
appropriate inquiries rule, the average 
incremental cost was estimated to be 
between $1,448 and $1,454. We 
estimated that approximately 97 percent 
of property transactions will bear only 
the incremental cost of the rule relative 
to the ASTM E1527–2000 process. 
Therefore, the weighted average 
incremental cost of the proposed rule, 
per transaction, was estimated to be 
fairly low, between $84 and $89. 

3. Public Comments on EIA for 
Proposed Rule 

EPA received a number of public 
comments on the EIA conducted to 
assess the potential costs and impacts of 
the proposed rule. We summarized the 
public comments received related to the 
cost and economic impacts in the 
document titled ‘‘Addendum to 
Economic Impact Analysis for the Final 
All Appropriate Inquiries Regulation’’ 
(Addendum to the EIA). This document 
is included in the docket for today’s 
final rule. The Addendum to the EIA 
also summarizes EPA’s responses to the 
comments received that addressed the 
estimated costs and economic impacts. 

Many commenters generally agreed 
with EPA’s conclusion that the average 
incremental cost increase per 
transaction associated with the 
requirements of the proposed rule 
would be minimal. Some commenters 
mentioned that the EIA conducted for 
the proposed rule underestimated the 
incremental costs associated with the 
proposed rule. However, only a few 
commenters provided an explanation as 
to why they thought our cost estimates 
were low or provided information 
regarding which particular activities 
would result in an incremental increase 
in the activities and costs associated 
with conducting an environmental site 
assessment, if conducted in compliance 
with the requirements of the proposed 
rule. Most commenters did not provide 
specific reasons for their claims of cost 
increases over the ASTM E1527–2000 
standard. A few commenters suggested 
that the EIA for the proposed rule 
underestimated the level of effort 
necessary for locating and interviewing 
past owners or occupants, with one 
commenter providing an estimated level 
of effort of one to three hours for this 
task. 
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4. Estimate of Costs Associated With the 
Final Rule 

EPA made one revision to the analysis 
of cost impacts associated with the 
requirements of the proposed and final 
rule in response to specific issues raised 
by commenters. EPA agrees with the 
commenters who asserted that locating 
past owners or occupants of a property 
may be more time consuming than 
locating the current owners or 
occupants, as was assumed in the 
analysis of costs conducted for the 
proposed rule. Locating past owners or 
occupants could require as little as one 
5-minute phone call (e.g., if the current 
owner has the contact information for 
the past owner) or it could require 
multiple phone calls that could take in 
excess of one hour. For the purpose of 
estimating the cost under the final rule, 
EPA estimates the incremental burden 
for locating past owners or occupants to 
be, on average, 0.5 hours per interview 
regardless of the property type or size. 
EPA did not account for this 
incremental burden in our analysis of 
the costs associated with the proposed 
rule. EPA also recognizes that in some 
cases the environmental professional 
will need to complete the full interview 
with the current owner before 
determining that it is necessary to 
interview a past owner. In other words, 
the environmental professional may 
need to complete the interview with the 
current owner, and then perform a more 
focused interview of a past owner to fill 
data gaps. EPA estimates that the 
incremental burden for interviewing 
past owners or occupants will be 0.5 
hours for undeveloped and residential 
properties, one hour for commercial and 
industrial properties (of all sizes except 
large industrial), and 1.5 hours for large 
industrial properties. Therefore, EPA 
estimates that the total incremental level 
of effort for locating and interviewing 
past property owners or occupants will 
range from one hour to two hours 
depending on the property type or size. 

The additional incremental hour 
burden, however, will not be incurred 
in the case of every site assessment. EPA 
expects that the interview with past 
owners or occupants will be conducted 
only for properties with a higher than 
average owner or occupant turnover 
rate. To derive the number of potentially 
affected properties, we assume that the 
environmental professional will 
interview only the current property 
owner if the owner was in the 
possession of the subject property for 
more than two years. We assume that 
after two years of owning a property, the 
current property owner should have a 
reasonably good knowledge of its 

condition. EPA estimates that 19 
percent of Phase I ESAs conducted in a 
given year are conducted on properties 
that were sold at least once in the 
previous two years (for a detailed 
explanation on the derivation of this 
estimate, see the Addendum to the EIA). 
Using the assumption that 15 percent of 
all properties are abandoned properties 
(see Section 5.6.5.2 of EIA) which 
would not be affected by the 
requirement to interview past owners or 
occupants, we revised our original cost 
estimate to account for non-abandoned 
properties that were sold over the past 
two years. Therefore, for the purpose of 
our revised cost analysis, we estimate 
that 16 percent of properties will require 
an additional interview with past 
owners or occupants. 

Except for the increase in the level of 
effort for the interview task for non-
abandoned properties, all other 
parameters used in modeling our cost 
estimates are the same as presented in 
the EIA conducted for the proposed 
rule. To derive the incremental average 
cost per transaction and the total annual 
cost of the final rule, we employed the 
methodology explained in detailed in 
Chapters 7 and 8 of the EIA conducted 
for the proposed rule. Based on our 
analysis, the cost of a Phase I ESA under 
the final regulation will increase, on 
average, between $52 and $58. The 
estimated average cost for a Phase I ESA 
thus will range between $2,185 and 
$2,190.4 

Using our revised incremental cost 
estimate for conducting interviews of 
past owners or occupants, we revised 
our estimated total annual cost of the 
final rule and our incremental total 
annual cost estimate. Our revised total 
annual cost estimate for all activities 
included in the all appropriate inquiries 
investigations conducted under the final 
rule is between $693.5 and $695.3 
million (calculated using a discount rate 
of three percent). Our revised estimate 
of the incremental total annual cost of 
the final rule is between $29.7 million 
and $31.4 million. A more detailed 
explanation of our revised cost 
estimates, including an additional 
sensitivity analysis performed in 
response to the public comments, is 
included in the document titled 
‘‘Addendum to the Economic Impact 
Analysis for the Final All Appropriate 
Inquiries Regulation.’’ This document is 

4 We assumed that the environmental 
professionals will need to complete the full 
interview with the current owner before conducting 
an interview with the past owners or occupants. To 
the extent that this may not always be the case, the 
average incremental cost (and by extension, the 
average cost for an AAI Phase I ESA) is 
overestimated. 

in the public docket for today’s final 
rule. 

B. Paperwork Reduction Act 
The information collection 

requirements contained in this final rule 
were submitted for approval to the 
Office of Management and Budget under 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. The information collection 
requirements are not enforceable until 
OMB approves them. The Information 
Collection Request (ICR) document 
prepared by EPA has been assigned EPA 
ICR Number 2144.02. 

Under the PRA, EPA is required to 
estimate the notification, reporting and 
recordkeeping costs and burdens 
associated with the requirements 
specified in today’s rule. Today’s rule 
will require persons wanting to assert 
one of the liability protections under 
CERCLA to conduct some activities that 
go beyond current customary and usual 
business practices (i.e., beyond ASTM 
E1527–2000) and therefore will impose 
an information collection burden under 
the provisions of the Paperwork 
Reduction Act. The information 
collection activities are associated with 
the activities mandated in section 101 
(35)(B) of CERCLA for those persons 
wanting to claim protection from 
CERCLA liability. None of the 
information collection burdens 
associated with the provisions of today’s 
rule include requirements to submit the 
collected information to EPA or any 
other government agency. Information 
collected by persons affected by today’s 
rule may be useful to such persons if 
their potential liability under CERCLA 
for the release or threatened release of 
a hazardous substance is challenged in 
a court. 

The activities associated with today’s 
rule that go beyond current customary 
and usual business practices include 
interviews with neighboring property 
owners and/or occupants in those cases 
where the subject property is 
abandoned, documentation of all 
environmental cleanup liens in the 
Phase I Environmental Site Assessment 
report, discussion of the relationship of 
purchase price to value of the property 
in the report, and consideration and 
discussion of whether additional 
environmental investigation is 
warranted. Paperwork burdens are 
estimated to be 546,179 hours annually, 
with a total cost of $29,583,206 
annually. The estimated average burden 
hours per response is estimated to be 
approximately one hour (or 25 hours per 
response, assuming a transition from a 
transaction screen). The estimated 
average cost burden per response is 
estimated to be either $67 or $1,479, 

http:2144.02
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depending on whether, under baseline 
conditions, an ASTM E1527–2000 
process or a transaction screen (ASTM 
E1528) would have been used. 

Under the Paperwork Reduction Act, 
‘‘burden’’ means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. This 
ICR is approved by OMB, and the 
Agency will publish a technical 
amendment to 40 CFR part 9 in the 
Federal Register to display the OMB 
control number for the approved 
information collection requirements 
contained in this final rule. 

C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA), 

as amended by the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (SBREFA), 5 U.S.C. 601 et. seq., 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute, unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For the purposes of assessing the 
impacts of today’s rule on small entities, 
small entity is defined as: (1) A small 
business that is defined by the Small 
Business Administration by category of 
business using the North American 
Industrial Classification System 
(NAICS) and codified at 13 CFR 
121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 

than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 

Since all non-residential property 
transactions could be affected by today’s 
rule, if it is promulgated, large numbers 
of small entities could be affected to 
some degree. However, we estimate that 
the effects, on the whole, will not be 
significant for small entities. We 
estimate that, for the majority of small 
entities, the average incremental cost of 
today’s rule relative to conducting an 
ASTM E1527–2000 Phase I 
Environmental Site Assessment will be 
between $52 and $58. When we 
annualize the incremental cost of $58 
per property transaction over ten years 
at a seven percent discount rate, we 
estimate that the average annual cost 
increase per establishment per property 
transaction will be $8. Thus, the cost 
impact to small entities is estimated to 
not be significant. A more detailed 
summary of our analysis of the potential 
impacts of today’s rule to small entities 
is included in ‘‘Economic Impacts 
Analysis of the Final All Appropriate 
Inquiries Regulation.’’ This document is 
included in the docket for today’s rule. 

After considering the economic 
impacts of today’s final rule on small 
entities, I certify that this action will not 
have a significant economic impact on 
a substantial number of small entities. 
We estimate that, on average, 266,000 
small entities may purchase commercial 
real estate in any given year and 
therefore could potentially be impacted 
by today’s final rule. Though large 
numbers of small entities could be 
affected to some degree, we estimated 
that the effects, on the whole, would not 
be significant for small entities. We 
estimate that, for the majority of small 
entities, the average incremental cost of 
today’s rule relative to conducting an 
ASTM E1527–2000 will be between $52 
and $58. For the small percentage of 
cases for which a transaction screen 
would have been preferred to the ASTM 
E1527–2000 in the baseline, but which 
now will require an assessment in 
compliance with the rule, the average 
incremental cost of conducting an 
environmental site assessment will be 
between $1,459 and $1,465. When we 
annualize the incremental cost per 
property transaction over ten years at a 
seven percent discount rate, we estimate 
that for the majority of small entities the 
average annual cost increase per 
establishment per property transaction 
will be approximately $8. For the small 
percentage of entities transitioning from 
transaction screens to the all 
appropriate inquiries requirements of 

the final rule, the average annual cost 
increase per establishment per property 
transaction will be $209.5 

D. Unfunded Mandates Reform Act 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104–4, establishes requirements for 
federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA must prepare a written statement, 
including a cost-benefit analysis, for 
proposed and final rules with ‘‘Federal 
mandates’’ that may result in 
expenditures to State, local, and tribal 
governments, in the aggregate, or to the 
private sector, of $100 million or more 
in any one year. Before promulgating an 
EPA rule for which a written statement 
is needed, section 205 of the UMRA 
generally requires EPA to identify and 
consider a reasonable number of 
regulatory alternatives and adopt the 
least costly, most cost-effective, or least 
burdensome alternative that achieves 
the objectives of the rule. The 
provisions of section 205 do not apply 
when they are inconsistent with 
applicable law. Moreover, section 205 
allows EPA to adopt an alternative other 
than the least costly, most cost-effective 
or least burdensome alternative if the 
Administrator publishes with the final 
rule an explanation of why that 
alternative was not adopted. 

Before EPA establishes any regulatory 
requirements that may significantly or 
uniquely affect small governments, 
including tribal governments, it must 
have developed under section 203 of the 
UMRA, a small government agency 
plan. The plan must provide for 
notifying potentially affected small 
governments, enabling officials to have 
meaningful and timely input in the 
development of regulatory proposals 
with significant federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

Today’s rule contains no federal 
mandates (under the regulatory 
provisions of Title II of the UMRA) for 

5 For a very small percentage of entities 
transitioning from transaction screens to the all 
appropriate inquiries requirements, the maximum 
increase per establishment per property transaction 
is estimated to be approximately $2,845. When we 
annualize this incremental cost per property 
transaction over ten years at a seven percent 
discount rate, we estimate that the maximum 
annual cost increase per establishment per property 
transaction will be $405. We estimate that 
approximately one fifth of one percent of the 
properties transitioning from a transaction screen to 
a Phase I ESA will have an impact of this 
magnitude each year. 
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state, local, or tribal governments or the 
private sector. The rule imposes no 
enforceable duty on any state, local, or 
tribal governments. EPA also 
determined that today’s rule contains no 
regulatory requirements that might 
significantly or uniquely affect small 
governments. In addition, as discussed 
above, the private sector is not expected 
to incur costs of $100 million or more 
as a result of today’s rule. Therefore, 
today’s rule is not subject to the 
requirements of Sections 202 and 205 of 
UMRA. 

E. Executive Order 13132: Federalism 

Executive Order 13132, entitled 
‘‘Federalism’’ (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
‘‘meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.’’ ‘‘Policies that have 
federalism implications’’ is defined in 
the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the states, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 
various levels of government.’’ 

Today’s rule does not have federalism 
implications. It will not have substantial 
direct effects on the states, on the 
relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. No state and 
local government bodies will incur 
compliance costs as a result of today’s 
rulemaking. Therefore, Executive Order 
13132 does not apply to this rule. 

F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

Executive Order 13175, entitled 
‘‘Consultation and Coordination with 
Indian Tribal Governments’’ (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure ‘‘meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.’’ Today’s rule does not 
have tribal implications, as specified in 
Executive Order 13175. Today’s rule 
does not significantly or uniquely affect 
the communities of Indian tribal 
governments, nor would it impose 
direct compliance costs on them. Thus, 
Executive Order 13175 does not apply 
to this rule. 

G. Executive Order 13045: Protection of 
Children From Environmental Risks and 
Safety Risks 

Executive Order 13045, entitled 
‘‘Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997) 
applies to any rule that: (1) Is 
determined to be ‘‘economically 
significant’’ as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children; and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

Today’s rule is not subject to the 
Executive Order because it is not 
economically significant as defined in 
Executive Order 12866. 

H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution or Use 

Today’s final rule is not a ‘‘significant 
energy action’’ as defined in Executive 
Order 13211, ‘‘Actions Concerning 
Regulations That Significantly Affect 
Energy Supply, Distribution, or Use’’ (66 
FR 28355, May 22, 2001) because it is 
not likely to have a significantly adverse 
effect on the supply, distribution, or use 
of energy. Further, we have concluded 
that this rule is not likely to have any 
adverse energy effects. 

I. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (‘‘NTTAA’’), Public Law 
104–113, section 12(d) (15 U.S.C. 272 
note), directs EPA to use voluntary 
consensus standards in its regulatory 
activities, unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. The NTTAA directs 
EPA to provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. Today’s 
rule involves technical standards. 
Therefore, the requirements of section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(15 U.S.C. 272) apply. 

Today’s final rule is based upon a 
proposed rule that was developed with 
the assistance of a regulatory negotiation 
committee comprised of various affected 
stakeholder groups and modified 
slightly, based upon public comments 
received in response to the proposed 
rule. When developing the proposed 
rule, EPA considered using the existing 
standard developed by ASTM 
International as the federal standard for 
all appropriate inquiries. This standard 
is known as the ASTM E1527–2000 
standard (‘‘Standard Practice for 
Environmental Site Assessment: Phase I 
Environmental Site Assessment 
Process’’). However, when we proposed 
the federal standards for all appropriate 
inquiries, EPA determined that the 
ASTM E1527–2000 standard is 
inconsistent with applicable law. 

In CERCLA section 101(35)(B), 
Congress included ten specific criteria 
to be used in promulgating the all 
appropriate inquiries rule. The 2000 
version of the ASTM Phase I 
Environmental Site Assessment Process 
does not address all of the required 
criteria. For example, the ASTM 
International standard does not provide 
for interviews of past owners, operators, 
and occupants of a facility. The statute, 
however, states that the federally 
promulgated standard ‘‘shall include 
* * * interviews with past and present 
owners, operators, and occupants of the 
facility for the purpose of gathering 
information regarding the potential for 
contamination at the facility.’’ CERCLA 
section 101(35)(B)(iii)(II). In addition, as 
outlined in the preamble to the 
proposed rule (69 FR 52541) the ASTM 
E1527–2000 standard also does not meet 
other statutory requirements. As a 
result, use of the ASTM E1527–2000 
standard would be inconsistent with 
applicable law. 

In today’s final rule, EPA is 
referencing the updated standards and 
practices developed by ASTM 
International and known as Standard 
E1527–05 (entitled ‘‘Standard Practice 
for Environmental Site Assessments: 
Phase I Environmental Site Assessment 
Process’’). The Agency has determined 
that this voluntary consensus standard 
is consistent with today’s final rule and 
is compliant with the statutory criteria 
for all appropriate inquiries. Persons 
conducting all appropriate inquiries 
may use the procedures included in the 
ASTM E1527–05 standard to comply 
with today’s final rule. 
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J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 

Executive Order 12898, ‘‘Federal 
Actions to Address Environmental 
Justice in Minority Populations and 
Low-Income Populations’’ (February 11, 
1994), is designed to address the 
environmental and human health 
conditions of minority and low-income 
populations. EPA is committed to 
addressing environmental justice 
concerns and has assumed a leadership 
role in environmental justice initiatives 
to enhance environmental quality for all 
citizens of the United States. The 
Agency’s goals are to ensure that no 
segment of the population, regardless of 
race, color, national origin, income, or 
net worth bears disproportionately high 
and adverse human health and 
environmental impacts as a result of 
EPA’s policies, programs, and activities. 
Our goal is to ensure that all citizens 
live in clean and sustainable 
communities. In response to Executive 
Order 12898, and to concerns voiced by 
many groups outside the Agency, EPA’s 
Office of Solid Waste and Emergency 
Response (OSWER) formed an 
Environmental Justice Task Force to 
analyze the array of environmental 
justice issues specific to waste programs 
and to develop an overall strategy to 
identify and address these issues 
(OSWER Directive No. 9200.3–17). 
EPA’s brownfields program has a 
particular emphasis on addressing 
concerns specific to environmental 
justices communities. Many of the 
communities and neighborhoods that 
are most significantly impacted by 
brownfields are environmental justice 
communities. EPA’s brownfields 
program targets such communities for 
assessment, cleanup, and revitalization. 
The brownfields program has a long 
history of working with environmental 
justice communities and advocates 
through our technical assistance and 
grant programs. In addition to the 
monies awarded to such communities in 
the form of assessment and cleanup 
grants, the brownfields program also 
works with environmental justice 
communities through our job training 
grants program. The job training grants 
provide money to government entities to 
facilitate the training of persons living 
in or near brownfields communities to 
attain skills for conducting site 
assessments and cleanups. 

Given that environmental justice 
communities are significantly impacted 
by brownfields, and the federal 
standards for all appropriate inquiries 
may play a primary role in encouraging 

the assessment and cleanup of 
brownfields sites, EPA made it a priority 
to obtain input from representatives of 
environmental justice interest groups 
during the development of today’s 
rulemaking. The Negotiated Rulemaking 
Committee tasked with developing the 
all appropriate inquiries proposed rule 
included three representatives from 
environmental justice advocacy groups. 
Each representative played a significant 
role in the negotiations and in the 
development of the proposed rule. 
Today’s final rule includes no 
significant changes to the proposed rule 
and in particular, includes no changes 
that will significantly or 
disproportionately impact 
environmental justice communities. 

K. Congressional Review Act 
The Congressional Review Act, 5 

U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). This rule 
will be effective November 1, 2006. 

List of Subjects in 40 CFR Part 312 
Environmental protection, 

Administrative practice and procedure, 
Hazardous substances, 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 

Dated: October 21, 2005. 
Stephen L. Johnson, 
Administrator. 
! For reasons set out in the preamble, 
title 40, chapter I of the Code of Federal 
Regulations is amended by revising part 
312 as follows: 

PART 312—INNOCENT 
LANDOWNERS, STANDARDS FOR 
CONDUCTING ALL APPROPRIATE 
INQUIRIES 

Subpart A—Introduction 
Sec. 
312.1 Purpose, applicability, scope, and 

disclosure obligations. 

Subpart B—Definitions and References 
312.10 Definitions. 

312.11 References. 

Subpart C—Standards and Practices 
312.20 All appropriate inquiries. 
312.21 Results of inquiry by an 

environmental professional. 
312.22 Additional inquiries. 
312.23 Interviews with past and present 

owners, operators, and occupants. 
312.24 Reviews of historical sources of 

information. 
312.25 Searches for recorded environmental 

cleanup liens. 
312.26 Reviews of federal, state, tribal and 

local government records. 
312.27 Visual inspections of the facility and 

of adjoining properties. 
312.28 Specialized knowledge or 

experience on the part of the defendant. 
312.29 The relationship of the purchase 

price to the value of the property, if the 
property was not contaminated. 

312.30 Commonly known or reasonably 
ascertainable information about the 
property. 

312.31 The degree of obviousness of the 
presence or likely presence of 
contamination at the property, and the 
ability to detect the contamination by 
appropriate investigation. 

Authority: Section 101(35)(B) of CERCLA, 
as amended, 42 U.S.C. 9601(35)(B). 

PART 312—INNOCENT 
LANDOWNERS, STANDARDS FOR 
CONDUCTING ALL APPROPRIATE 
INQUIRIES 

Subpart A—Introduction 

§ 312.1 Purpose, applicability, scope and 
disclosure obligations. 

(a) Purpose. The purpose of this 
section is to provide standards and 
practices for ‘‘all appropriate inquiries’’ 
for the purposes of CERCLA sections 
101(35)(B)(i)(I) and 101(35)(B)(ii) and 
(iii). 

(b) Applicability. The requirements of 
this part are applicable to: 

(1) Persons seeking to establish: 
(i) The innocent landowner defense 

pursuant to CERCLA sections 101(35) 
and 107(b)(3); 

(ii) The bona fide prospective 
purchaser liability protection pursuant 
to CERCLA sections 101(40) and 107(r); 

(iii) The contiguous property owner 
liability protection pursuant to CERCLA 
section 107(q); and 

(2) persons conducting site 
characterization and assessments with 
the use of a grant awarded under 
CERCLA section 104(k)(2)(B). 

(c) Scope. (1) Persons seeking to 
establish one of the liability protections 
under paragraph (b)(1) of this section 
must conduct investigations as required 
in this part, including an inquiry by an 
environmental professional, as required 
under § 312.21, and the additional 
inquiries defined in § 312.22, to identify 
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conditions indicative of releases or 
threatened releases, as defined in 
CERCLA section 101(22), of hazardous 
substances, as defined in CERCLA 
section 101(14). 

(2) Persons identified in paragraph 
(b)(2) of this section must conduct 
investigations required in this part, 
including an inquiry by an 
environmental professional, as required 
under § 312.21, and the additional 
inquiries defined in § 312.22, to identify 
conditions indicative of releases and 
threatened releases of hazardous 
substances, as defined in CERCLA 
section 101(22), and as applicable per 
the terms and conditions of the grant or 
cooperative agreement, releases and 
threatened releases of: 

(i) Pollutants and contaminants, as 
defined in CERCLA section 101(33); 

(ii) Petroleum or petroleum products 
excluded from the definition of 
‘‘hazardous substance’’ as defined in 
CERCLA section 101(14); and 

(iii) Controlled substances, as defined 
in 21 U.S.C. 802. 

(d) Disclosure obligations. None of the 
requirements of this part limits or 
expands disclosure obligations under 
any federal, state, tribal, or local law, 
including the requirements under 
CERCLA sections 101(40)(c) and 
107(q)(1)(A)(vii) requiring persons, 
including environmental professionals, 
to provide all legally required notices 
with respect to the discovery of releases 
of hazardous substances. It is the 
obligation of each person, including 
environmental professionals, 
conducting the inquiry to determine his 
or her respective disclosure obligations 
under federal, state, tribal, and local law 
and to comply with such disclosure 
requirements. 

Subpart B—Definitions and References 

§ 312.10 Definitions. 

(a) Terms used in this part and not 
defined below, but defined in either 
CERCLA or 40 CFR part 300 (the 
National Oil and Hazardous Substances 
Pollution Contingency Plan) shall have 
the definitions provided in CERCLA or 
40 CFR part 300. 

(b) When used in this part, the 
following terms have the meanings 
provided as follows: 

Abandoned property means: property 
that can be presumed to be deserted, or 
an intent to relinquish possession or 
control can be inferred from the general 
disrepair or lack of activity thereon such 
that a reasonable person could believe 
that there was an intent on the part of 
the current owner to surrender rights to 
the property. 

Adjoining properties means: any real 
property or properties the border of 
which is (are) shared in part or in whole 
with that of the subject property, or that 
would be shared in part or in whole 
with that of the subject property but for 
a street, road, or other public 
thoroughfare separating the properties. 

Data gap means: a lack of or inability 
to obtain information required by the 
standards and practices listed in subpart 
C of this part despite good faith efforts 
by the environmental professional or 
persons identified under § 312.1(b), as 
appropriate, to gather such information 
pursuant to §§ 312.20(e)(1) and 
312.20(e)(2). 

Date of acquisition or purchase date 
means: the date on which a person 
acquires title to the property. 

Environmental Professional means: 
(1) a person who possesses sufficient 

specific education, training, and 
experience necessary to exercise 
professional judgment to develop 
opinions and conclusions regarding 
conditions indicative of releases or 
threatened releases (see § 312.1(c)) on, 
at, in, or to a property, sufficient to meet 
the objectives and performance factors 
in § 312.20(e) and (f). 

(2) Such a person must: 
(i) Hold a current Professional 

Engineer’s or Professional Geologist’s 
license or registration from a state, tribe, 
or U.S. territory (or the Commonwealth 
of Puerto Rico) and have the equivalent 
of three (3) years of full-time relevant 
experience; or 

(ii) Be licensed or certified by the 
federal government, a state, tribe, or 
U.S. territory (or the Commonwealth of 
Puerto Rico) to perform environmental 
inquiries as defined in § 312.21 and 
have the equivalent of three (3) years of 
full-time relevant experience; or 

(iii) Have a Baccalaureate or higher 
degree from an accredited institution of 
higher education in a discipline of 
engineering or science and the 
equivalent of five (5) years of full-time 
relevant experience; or 

(iv) Have the equivalent of ten (10) 
years of full-time relevant experience. 

(3) An environmental professional 
should remain current in his or her field 
through participation in continuing 
education or other activities. 

(4) The definition of environmental 
professional provided above does not 
preempt state professional licensing or 
registration requirements such as those 
for a professional geologist, engineer, or 
site remediation professional. Before 
commencing work, a person should 
determine the applicability of state 
professional licensing or registration 
laws to the activities to be undertaken 

as part of the inquiry identified in 
§ 312.21(b). 

(5) A person who does not qualify as 
an environmental professional under 
the foregoing definition may assist in 
the conduct of all appropriate inquiries 
in accordance with this part if such 
person is under the supervision or 
responsible charge of a person meeting 
the definition of an environmental 
professional provided above when 
conducting such activities. 

Relevant experience, as used in the 
definition of environmental professional 
in this section, means: participation in 
the performance of all appropriate 
inquiries investigations, environmental 
site assessments, or other site 
investigations that may include 
environmental analyses, investigations, 
and remediation which involve the 
understanding of surface and subsurface 
environmental conditions and the 
processes used to evaluate these 
conditions and for which professional 
judgment was used to develop opinions 
regarding conditions indicative of 
releases or threatened releases (see 
§ 312.1(c)) to the subject property. 

Good faith means: the absence of any 
intention to seek an unfair advantage or 
to defraud another party; an honest and 
sincere intention to fulfill one’s 
obligations in the conduct or transaction 
concerned. 

Institutional controls means: non-
engineered instruments, such as 
administrative and/or legal controls, 
that help to minimize the potential for 
human exposure to contamination and/ 
or protect the integrity of a remedy. 

§ 312.11 References. 
The following industry standards may 

be used to comply with the 
requirements set forth in §§ 312.23 
through 312.31: 

(a) The procedures of ASTM 
International Standard E1527–05 
entitled ‘‘Standard Practice for 
Environmental Site Assessments: Phase 
I Environmental Site Assessment 
Process.’’ 

(b) [Reserved] 

Subpart C—Standards and Practices 

§ 312.20 All appropriate inquiries. 
(a) ‘‘All appropriate inquiries’’ 

pursuant to CERCLA section 101(35)(B) 
must be conducted within one year 
prior to the date of acquisition of the 
subject property and must include: 

(1) An inquiry by an environmental 
professional (as defined in § 312.10), as 
provided in § 312.21; 

(2) The collection of information 
pursuant to § 312.22 by persons 
identified under § 312.1(b); and 
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(3) Searches for recorded 
environmental cleanup liens, as 
required in § 312.25. 

(b) Notwithstanding paragraph (a) of 
this section, the following components 
of the all appropriate inquiries must be 
conducted or updated within 180 days 
of and prior to the date of acquisition of 
the subject property: 

(1) Interviews with past and present 
owners, operators, and occupants (see 
§ 312.23); 

(2) Searches for recorded 
environmental cleanup liens (see 
§ 312.25); 

(3) Reviews of federal, tribal, state, 
and local government records (see 
§ 312.26); 

(4) Visual inspections of the facility 
and of adjoining properties (see 
§ 312.27); and 

(5) The declaration by the 
environmental professional (see 
§ 312.21(d)). 

(c) All appropriate inquiries may 
include the results of and information 
contained in an inquiry previously 
conducted by, or on the behalf of, 
persons identified under § 312.1(b) and 
who are responsible for the inquiries for 
the subject property, provided: 

(1) Such information was collected 
during the conduct of all appropriate 
inquiries in compliance with the 
requirements of CERCLA sections 
101(35)(B), 101(40)(B) and 
107(q)(A)(viii); 

(2) Such information was collected or 
updated within one year prior to the 
date of acquisition of the subject 
property; 

(3) Notwithstanding paragraph (b)(2) 
of this section, the following 
components of the inquiries were 
conducted or updated within 180 days 
of and prior to the date of acquisition of 
the subject property: 

(i) Interviews with past and present 
owners, operators, and occupants (see 
§ 312.23); 

(ii) Searches for recorded 
environmental cleanup liens (see 
§ 312.25); 

(iii) Reviews of federal, tribal, state, 
and local government records (see 
§ 312.26); 

(iv) Visual inspections of the facility 
and of adjoining properties (see 
§ 312.27); and 

(v) The declaration by the 
environmental professional (see 
§ 312.21(d)). 

(4) Previously collected information is 
updated to include relevant changes in 
the conditions of the property and 
specialized knowledge, as outlined in 
§ 312.28, of the persons conducting the 
all appropriate inquiries for the subject 
property, including persons identified 

in § 312.1(b) and the environmental 
professional, defined in § 312.10. 

(d) All appropriate inquiries can 
include the results of report(s) specified 
in § 312.21(c), that have been prepared 
by or for other persons, provided that: 

(1) The report(s) meets the objectives 
and performance factors of this 
regulation, as specified in paragraphs (e) 
and (f) of this section; and 

(2) The person specified in § 312.1(b) 
and seeking to use the previously 
collected information reviews the 
information and conducts the additional 
inquiries pursuant to §§ 312.28, 312.29 
and 312.30 and the all appropriate 
inquiries are updated in paragraph (b)(3) 
of this section, as necessary. 

(e) Objectives. The standards and 
practices set forth in this part for All 
Appropriate Inquiries are intended to 
result in the identification of conditions 
indicative of releases and threatened 
releases of hazardous substances on, at, 
in, or to the subject property. 

(1) In performing the all appropriate 
inquiries, as defined in this section and 
provided in the standards and practices 
set forth this subpart, the persons 
identified under § 312.1(b)(1) and the 
environmental professional, as defined 
in § 312.10, must seek to identify 
through the conduct of the standards 
and practices set forth in this subpart, 
the following types of information about 
the subject property: 

(i) Current and past property uses and 
occupancies; 

(ii) Current and past uses of 
hazardous substances; 

(iii) Waste management and disposal 
activities that could have caused 
releases or threatened releases of 
hazardous substances; 

(iv) Current and past corrective 
actions and response activities 
undertaken to address past and on-going 
releases of hazardous substances; 

(v) Engineering controls; 
(vi) Institutional controls; and 
(vii) Properties adjoining or located 

nearby the subject property that have 
environmental conditions that could 
have resulted in conditions indicative of 
releases or threatened releases of 
hazardous substances to the subject 
property. 

(2) In the case of persons identified in 
§ 312.1(b)(2), the standards and 
practices for All Appropriate Inquiries 
set forth in this part are intended to 
result in the identification of conditions 
indicative of releases and threatened 
releases of hazardous substances, 
pollutants, contaminants, petroleum 
and petroleum products, and controlled 
substances (as defined in 21 U.S.C. 802) 
on, at, in, or to the subject property. In 
performing the all appropriate inquiries, 

as defined in this section and provided 
in the standards and practices set forth 
in this subpart, the persons identified 
under § 312.1(b) and the environmental 
professional, as defined in § 312.10, 
must seek to identify through the 
conduct of the standards and practices 
set forth in this subpart, the following 
types of information about the subject 
property: 

(i) Current and past property uses and 
occupancies; 

(ii) Current and past uses of 
hazardous substances, pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802); 

(iii) Waste management and disposal 
activities; 

(iv) Current and past corrective 
actions and response activities 
undertaken to address past and on-going 
releases of hazardous substances 
pollutants, contaminants, petroleum 
and petroleum products, and controlled 
substances (as defined in 21 U.S.C. 802); 

(v) Engineering controls; 
(vi) Institutional controls; and 
(vii) Properties adjoining or located 

nearby the subject property that have 
environmental conditions that could 
have resulted in conditions indicative of 
releases or threatened releases of 
hazardous substances, pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802) to the subject 
property. 

(f) Performance factors. In performing 
each of the standards and practices set 
forth in this subpart and to meet the 
objectives stated in paragraph (e) of this 
section, the persons identified under 
§ 312.1(b) or the environmental 
professional as defined in § 312.10 (as 
appropriate to the particular standard 
and practice) must seek to: 

(1) Gather the information that is 
required for each standard and practice 
listed in this subpart that is publicly 
available, obtainable from its source 
within reasonable time and cost 
constraints, and which can practicably 
be reviewed; and 

(2) Review and evaluate the 
thoroughness and reliability of the 
information gathered in complying with 
each standard and practice listed in this 
subpart taking into account information 
gathered in the course of complying 
with the other standards and practices 
of this subpart. 

(g) To the extent there are data gaps 
(as defined in § 312.10) in the 
information developed as part of the 
inquiries in paragraph (e) of this section 
that affect the ability of persons 
(including the environmental 
professional) conducting the all 
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appropriate inquiries to identify 
conditions indicative of releases or 
threatened releases in each area of 
inquiry under each standard and 
practice such persons should identify 
such data gaps, identify the sources of 
information consulted to address such 
data gaps, and comment upon the 
significance of such data gaps with 
regard to the ability to identify 
conditions indicative of releases or 
threatened releases of hazardous 
substances [and in the case of persons 
identified in § 312.1(b)(2), hazardous 
substances, pollutants, contaminants, 
petroleum and petroleum products, and 
controlled substances (as defined in 21 
U.S.C. 802)] on, at, in, or to the subject 
property. Sampling and analysis may be 
conducted to develop information to 
address data gaps. 

(h) Releases and threatened releases 
identified as part of the all appropriate 
inquiries should be noted in the report 
of the inquiries. These standards and 
practices however are not intended to 
require the identification in the written 
report prepared pursuant to § 312.21(c) 
of quantities or amounts, either 
individually or in the aggregate, of 
hazardous substances pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802) that because 
of said quantities and amounts, 
generally would not pose a threat to 
human health or the environment. 

§ 312.21 Results of inquiry by an 
environmental professional. 

(a) Persons identified under § 312.1(b) 
must undertake an inquiry, as defined 
in paragraph (b) of this section, by an 
environmental professional, or 
conducted under the supervision or 
responsible charge of, an environmental 
professional, as defined in § 312.10. 
Such inquiry is hereafter referred to as 
‘‘the inquiry of the environmental 
professional.’’ 

(b) The inquiry of the environmental 
professional must include the 
requirements set forth in §§ 312.23 
(interviews with past and present 
owners * * *), 312.24 (reviews of 
historical sources * * *), 312.26 
(reviews of government records), 312.27 
(visual inspections), 312.30 (commonly 
known or reasonably ascertainable 
information), and 312.31 (degree of 
obviousness of the presence * * * and 
the ability to detect the contamination 
* * *). In addition, the inquiry should 
take into account information provided 
to the environmental professional as a 
result of the additional inquiries 
conducted by persons identified in 
§ 312.1(b) and in accordance with the 
requirements of § 312.22. 

(c) The results of the inquiry by an 
environmental professional must be 
documented in a written report that, at 
a minimum, includes the following: 

(1) An opinion as to whether the 
inquiry has identified conditions 
indicative of releases or threatened 
releases of hazardous substances [and in 
the case of inquiries conducted for 
persons identified in § 312.1(b)(2) 
conditions indicative of releases and 
threatened releases of pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802)] on, at, in, or 
to the subject property; 

(2) An identification of data gaps (as 
defined in § 312.10) in the information 
developed as part of the inquiry that 
affect the ability of the environmental 
professional to identify conditions 
indicative of releases or threatened 
releases of hazardous substances [and in 
the case of inquiries conducted for 
persons identified in § 312.1(b)(2) 
conditions indicative of releases and 
threatened releases of pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802)] on, at, in, or 
to the subject property and comments 
regarding the significance of such data 
gaps on the environmental 
professional’s ability to provide an 
opinion as to whether the inquiry has 
identified conditions indicative of 
releases or threatened releases on, at, in, 
or to the subject property. If there are 
data gaps such that the environmental 
professional cannot reach an opinion 
regarding the identification of 
conditions indicative of releases and 
threatened releases, such data gaps must 
be noted in the environmental 
professional’s opinion in paragraph 
(c)(1) of this section; and 

(3) The qualifications of the 
environmental professional(s). 

(d) The environmental professional 
must place the following statements in 
the written document identified in 
paragraph (c) of this section and sign the 
document: 

‘‘[I, We] declare that, to the best of [my, 
our] professional knowledge and belief, [I, 
we] meet the definition of Environmental 
Professional as defined in § 312.10 of this 
part.’’ 

‘‘[I, We] have the specific qualifications 
based on education, training, and experience 
to assess a property of the nature, history, 
and setting of the subject property. [I, We] 
have developed and performed the all 
appropriate inquiries in conformance with 
the standards and practices set forth in 40 
CFR Part 312.’’ 

§ 312.22 Additional inquiries. 
(a) Persons identified under § 312.1(b) 

must conduct the inquiries listed in 

paragraphs (a)(1) through (a)(4) below 
and may provide the information 
associated with such inquiries to the 
environmental professional responsible 
for conducting the activities listed in 
§ 312.21: 

(1) As required by § 312.25 and if not 
otherwise obtained by the 
environmental professional, 
environmental cleanup liens against the 
subject property that are filed or 
recorded under federal, tribal, state, or 
local law; 

(2) As required by § 312.28, 
specialized knowledge or experience of 
the person identified in § 312.1(b); 

(3) As required by § 312.29, the 
relationship of the purchase price to the 
fair market value of the subject property, 
if the property was not contaminated; 
and 

(4) As required by § 312.30, and if not 
otherwise obtained by the 
environmental professional, commonly 
known or reasonably ascertainable 
information about the subject property. 

§ 312.23 Interviews with past and present 
owners, operators, and occupants. 

(a) Interviews with owners, operators, 
and occupants of the subject property 
must be conducted for the purposes of 
achieving the objectives and 
performance factors of § 312.20(e) and 
(f). 

(b) The inquiry of the environmental 
professional must include interviewing 
the current owner and occupant of the 
subject property. If the property has 
multiple occupants, the inquiry of the 
environmental professional shall 
include interviewing major occupants, 
as well as those occupants likely to use, 
store, treat, handle or dispose of 
hazardous substances [and in the case of 
inquiries conducted for persons 
identified in § 312.1(b)(2) pollutants, 
contaminants, petroleum and petroleum 
products, and controlled substances (as 
defined in 21 U.S.C. 802)], or those who 
have likely done so in the past. 

(c) The inquiry of the environmental 
professional also must include, to the 
extent necessary to achieve the 
objectives and performance factors of 
§ 312.20(e) and (f), interviewing one or 
more of the following persons: 

(1) Current and past facility managers 
with relevant knowledge of uses and 
physical characteristics of the property; 

(2) Past owners, occupants, or 
operators of the subject property; or 

(3) Employees of current and past 
occupants of the subject property. 

(d) In the case of inquiries conducted 
at ‘‘abandoned properties,’’ as defined 
in § 312.10, where there is evidence of 
potential unauthorized uses of the 
subject property or evidence of 
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uncontrolled access to the subject 
property, the environmental 
professional’s inquiry must include 
interviewing one or more (as necessary) 
owners or occupants of neighboring or 
nearby properties from which it appears 
possible to have observed uses of, or 
releases at, such abandoned properties 
for the purpose of gathering information 
necessary to achieve the objectives and 
performance factors of § 312.20(e) and 
(f). 

§ 312.24 Reviews of historical sources of 
information. 

(a) Historical documents and records 
must be reviewed for the purposes of 
achieving the objectives and 
performance factors of § 312.20(e) and 
(f). Historical documents and records 
may include, but are not limited to, 
aerial photographs, fire insurance maps, 
building department records, chain of 
title documents, and land use records. 

(b) Historical documents and records 
reviewed must cover a period of time as 
far back in the history of the subject 
property as it can be shown that the 
property contained structures or from 
the time the property was first used for 
residential, agricultural, commercial, 
industrial, or governmental purposes. 
For the purpose of achieving the 
objectives and performance factors of 
§ 312.20(e) and (f), the environmental 
professional may exercise professional 
judgment in context of the facts 
available at the time of the inquiry as to 
how far back in time it is necessary to 
search historical records. 

§ 312.25 Searches for recorded 
environmental cleanup liens. 

(a) All appropriate inquiries must 
include a search for the existence of 
environmental cleanup liens against the 
subject property that are filed or 
recorded under federal, tribal, state, or 
local law. 

(b) All information collected 
regarding the existence of such 
environmental cleanup liens associated 
with the subject property by persons to 
whom this part is applicable per 
§ 312.1(b) and not by an environmental 
professional, may be provided to the 
environmental professional or retained 
by the applicable party. 

§ 312.26 Reviews of Federal, State, Tribal, 
and local government records. 

(a) Federal, tribal, state, and local 
government records or data bases of 
government records of the subject 
property and adjoining properties must 
be reviewed for the purposes of 
achieving the objectives and 
performance factors of § 312.20(e) and 
(f). 

(b) With regard to the subject 
property, the review of federal, tribal, 
and state government records or data 
bases of such government records and 
local government records and data bases 
of such records should include: 

(1) Records of reported releases or 
threatened releases, including site 
investigation reports for the subject 
property; 

(2) Records of activities, conditions, 
or incidents likely to cause or contribute 
to releases or threatened releases as 
defined in § 312.1(c), including landfill 
and other disposal unit location records 
and permits, storage tank records and 
permits, hazardous waste handler and 
generator records and permits, federal, 
tribal and state government listings of 
sites identified as priority cleanup sites, 
and spill reporting records; 

(3) CERCLIS records; 
(4) Public health records; 
(5) Emergency Response Notification 

System records; 
(6) Registries or publicly available 

lists of engineering controls; and 
(7) Registries or publicly available 

lists of institutional controls, including 
environmental land use restrictions, 
applicable to the subject property. 

(c) With regard to nearby or adjoining 
properties, the review of federal, tribal, 
state, and local government records or 
databases of government records should 
include the identification of the 
following: 

(1) Properties for which there are 
government records of reported releases 
or threatened releases. Such records or 
databases containing such records and 
the associated distances from the subject 
property for which such information 
should be searched include the 
following: 

(i) Records of NPL sites or tribal- and 
state-equivalent sites (one mile); 

(ii) RCRA facilities subject to 
corrective action (one mile); 

(iii) Records of federally-registered, or 
state-permitted or registered, hazardous 
waste sites identified for investigation 
or remediation, such as sites enrolled in 
state and tribal voluntary cleanup 
programs and tribal- and state-listed 
brownfields sites (one-half mile); 

(iv) Records of leaking underground 
storage tanks (one-half mile); and 

(2) Properties that previously were 
identified or regulated by a government 
entity due to environmental concerns at 
the property. Such records or databases 
containing such records and the 
associated distances from the subject 
property for which such information 
should be searched include the 
following: 

(i) Records of delisted NPL sites (one-
half mile); 

(ii) Registries or publicly available 
lists of engineering controls (one-half 
mile); and 

(iii) Records of former CERCLIS sites 
with no further remedial action notices 
(one-half mile). 

(3) Properties for which there are 
records of federally-permitted, tribal-
permitted or registered, or state-
permitted or registered waste 
management activities. Such records or 
data bases that may contain such 
records include the following: 

(i) Records of RCRA small quantity 
and large quantity generators (adjoining 
properties); 

(ii) Records of federally-permitted, 
tribal-permitted, or state-permitted (or 
registered) landfills and solid waste 
management facilities (one-half mile); 
and 

(iii) Records of registered storage 
tanks (adjoining property). 

(4) A review of additional government 
records with regard to sites identified 
under paragraphs (c)(1) through (c)(3) of 
this section may be necessary in the 
judgment of the environmental 
professional for the purpose of 
achieving the objectives and 
performance factors of § 312.20(e) and 
(f). 

(d) The search distance from the 
subject property boundary for reviewing 
government records or databases of 
government records listed in paragraph 
(c) of this section may be modified 
based upon the professional judgment of 
the environmental professional. The 
rationale for such modifications must be 
documented by the environmental 
professional. The environmental 
professional may consider one or more 
of the following factors in determining 
an alternate appropriate search distance: 

(1) The nature and extent of a release; 
(2) Geologic, hydrogeologic, or 

topographic conditions of the subject 
property and surrounding environment; 

(3) Land use or development 
densities; 

(4) The property type; 
(5) Existing or past uses of 

surrounding properties; 
(6) Potential migration pathways (e.g., 

groundwater flow direction, prevalent 
wind direction); or 

(7) Other relevant factors. 

§ 312.27 Visual inspections of the facility 
and of adjoining properties. 

(a) For the purpose of achieving the 
objectives and performance factors of 
§ 312.20(e) and (f), the inquiry of the 
environmental professional must 
include: 

(1) A visual on-site inspection of the 
subject property and facilities and 
improvements on the subject property, 
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including a visual inspection of the 
areas where hazardous substances may 
be or may have been used, stored, 
treated, handled, or disposed. Physical 
limitations to the visual inspection must 
be noted. 

(2) A visual inspection of adjoining 
properties, from the subject property 
line, public rights-of-way, or other 
vantage point (e.g., aerial photography), 
including a visual inspection of areas 
where hazardous substances may be or 
may have been stored, treated, handled 
or disposed. Physical limitations to the 
inspection of adjacent properties must 
be noted. 

(b) Persons conducting site 
characterization and assessments using 
a grant awarded under CERCLA section 
104(k)(2)(B) must include in the 
inquiries referenced in § 312.27(a) 
visual inspections of areas where 
hazardous substances, and may include, 
as applicable per the terms and 
conditions of the grant or cooperative 
agreement, pollutants and 
contaminants, petroleum and petroleum 
products, and controlled substances as 
defined in 21 U.S.C. 802 may be or may 
have been used, stored, treated, handled 
or disposed at the subject property and 
adjoining properties. 

(c) Except as noted in this subsection, 
a visual on-site inspection of the subject 
property must be conducted. In the 
unusual circumstance where an on-site 
visual inspection of the subject property 
cannot be performed because of 
physical limitations, remote and 
inaccessible location, or other inability 
to obtain access to the property, 
provided good faith (as defined in 
§ 312.10) efforts have been taken to 
obtain such access, an on-site inspection 
will not be required. The mere refusal 
of a voluntary seller to provide access to 
the subject property does not constitute 
an unusual circumstance. In such 
unusual circumstances, the inquiry of 
the environmental professional must 
include: 

(1) Visually inspecting the subject 
property via another method (such as 
aerial imagery for large properties), or 
visually inspecting the subject property 
from the nearest accessible vantage 
point (such as the property line or 
public road for small properties); 

(2) Documentation of efforts 
undertaken to obtain access and an 
explanation of why such efforts were 
unsuccessful; and 

(3) Documentation of other sources of 
information regarding releases or 
threatened releases at the subject 
property that were consulted in 
accordance with § 312.20(e). Such 
documentation should include 
comments by the environmental 

professional on the significance of the 
failure to conduct a visual on-site 
inspection of the subject property with 
regard to the ability to identify 
conditions indicative of releases or 
threatened releases on, at, in, or to the 
subject property, if any. 

§ 312.28 Specialized knowledge or 
experience on the part of the defendant. 

(a) Persons to whom this part is 
applicable per § 312.1(b) must take into 
account, their specialized knowledge of 
the subject property, the area 
surrounding the subject property, the 
conditions of adjoining properties, and 
any other experience relevant to the 
inquiry, for the purpose of identifying 
conditions indicative of releases or 
threatened releases at the subject 
property, as defined in § 312.1(c). 

(b) All appropriate inquiries, as 
outlined in § 312.20, are not complete 
unless the results of the inquiries take 
into account the relevant and applicable 
specialized knowledge and experience 
of the persons responsible for 
undertaking the inquiry (as described in 
§ 312.1(b)). 

§ 312.29 The relationship of the purchase 
price to the value of the property, if the 
property was not contaminated. 

(a) Persons to whom this part is 
applicable per § 312.1(b) must consider 
whether the purchase price of the 
subject property reasonably reflects the 
fair market value of the property, if the 
property were not contaminated. 

(b) Persons who conclude that the 
purchase price of the subject property 
does not reasonably reflect the fair 
market value of that property, if the 
property were not contaminated, must 
consider whether or not the differential 
in purchase price and fair market value 
is due to the presence of releases or 
threatened releases of hazardous 
substances. 

(c) Persons conducting site 
characterization and assessments with 
the use of a grant awarded under 
CERCLA section 104(k)(2)(B) and who 
know that the purchase price of the 
subject property does not reasonably 
reflect the fair market value of that 
property, if the property were not 
contaminated, must consider whether or 
not the differential in purchase price 
and fair market value is due to the 
presence of releases or threatened 
releases of hazardous substances, 
pollutants, contaminants, petroleum 
and petroleum products, or controlled 
substances as defined in 21 U.S.C. 802. 

§ 312.30 Commonly known or reasonably 
ascertainable information about the 
property. 

(a) Throughout the inquiries, persons 
to whom this part is applicable per 
§ 312.1(b) and environmental 
professionals conducting the inquiry 
must take into account commonly 
known or reasonably ascertainable 
information within the local community 
about the subject property and consider 
such information when seeking to 
identify conditions indicative of 
releases or threatened releases, as set 
forth in § 312.1(c), at the subject 
property. 

(b) Commonly known information 
may include information obtained by 
the person to whom this part applies in 
§ 312.1(b) or by the environmental 
professional about releases or 
threatened releases at the subject 
property that is incidental to the 
information obtained during the inquiry 
of the environmental professional. 

(c) To the extent necessary to achieve 
the objectives and performance factors 
of § 312.20(e) and (f), persons to whom 
this part is applicable per § 312.1(b) and 
the environmental professional must 
gather information from varied sources 
whose input either individually or taken 
together may provide commonly known 
or reasonably ascertainable information 
about the subject property; the 
environmental professional may refer to 
one or more of the following sources of 
information: 

(1) Current owners or occupants of 
neighboring properties or properties 
adjacent to the subject property; 

(2) Local and state government 
officials who may have knowledge of, or 
information related to, the subject 
property; 

(3) Others with knowledge of the 
subject property; and 

(4) Other sources of information (e.g., 
newspapers, Web sites, community 
organizations, local libraries and 
historical societies). 

§ 312.31 The degree of obviousness of the 
presence or likely presence of 
contamination at the property, and the 
ability to detect the contamination by 
appropriate investigation. 

(a) Persons to whom this part is 
applicable per § 312.1(b) and 
environmental professionals conducting 
an inquiry of a property on behalf of 
such persons must take into account the 
information collected under § 312.23 
through 312.30 in considering the 
degree of obviousness of the presence of 
releases or threatened releases at the 
subject property. 

(b) Persons to whom this part is 
applicable per § 312.1(b) and 
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environmental professionals conducting ability to detect contamination by additional appropriate investigation, if  
an inquiry of a property on behalf of appropriate investigation. The inquiry any.  
such persons must take into account the of the environmental professional [FR Doc. 05–21455 Filed 10–31–05; 8:45 am] 
information collected under § 312.23 should include an opinion regarding 
through 312.30 in considering the BILLING CODE 6560–50–P  
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SUBJECT: Issuance of CERCLA Model Agreement and Order on Consent for Removal 
Action by a Bona Fide Prospective Purchaser 

FROM: Susan E. Bromm, Director  /s/ 
Office of Site Remediation Enforcement 
U.S. Environmental Protection Agency 

Bruce S. Gelber, Chief /s/ 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 

TO: Director, Office of Site Remediation and Restoration, Region I 
Director, Emergency and Remedial Response Division, Region II 
Director, Hazardous Site Cleanup Division, Region III 
Director, Waste Management Division, Region IV 
Directors, Superfund Division, Regions V, VI, VII and IX 
Assistant Regional Administrator, Office of Ecosystems Protection and   

Remediation, Region VIII 
Director, Office of Environmental Cleanup, Region X 
Director, Office of Environmental Stewardship, Region I 
Director, Environmental Accountability Division, Region IV 
Regional Counsel, Regions II, III, V, VI, VII, IX, and X 
Assistant Regional Administrator, Office of Enforcement, Compliance, and 

Environmental Justice, Region VIII 
Deputy and Assistant Chiefs, Environmental Enforcement Section, U.S. 

Department of Justice 
Chief, Deputy Chief, and Assistant Chiefs, Environmental Defense Section, 

U.S. Department of Justice 

We are pleased to issue the CERCLA Model Agreement and Order on Consent for 
Removal Action by a bona fide prospective purchaser (“BFPP”) (BFPP Removal Model 
Agreement).  This model is part of EPA’s continuing effort to promote land reuse and 
revitalization by addressing potential liability concerns associated with acquiring contaminated 



properties. This model responds to requests from parties who enjoy liability protections 
provided for bona fide prospective purchasers by Sections 101(40) and 107(r) of the 
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 
(“CERCLA”), 42 U.S.C. § 9601, et seq. as amended by the Brownfields Amendments, who will 
perform removal work at sites of federal interest that they own or intend to acquire, where EPA 
may advise on the extent of cleanup required and oversee the work, and where the removal work 
will exceed the “reasonable steps to prevent releases” obligation upon which their BFPP status 
depends. 

In May 2002, EPA issued a policy stating that, in most cases, the Brownfields 
Amendments make agreements that provide a covenant not to sue (prospective purchaser 
agreements or PPAs) from the federal government unnecessary.  Bona Fide Prospective 
Purchasers and the New Amendments to CERCLA, May 31, 2002 ( BFPP Policy). EPA 
continues to believe that PPAs are no longer necessary in the vast majority of cases, because 
BFPPs may now purchase property with knowledge of contamination and not acquire CERCLA 
liability as long as they meet certain BFPP criteria.  In the May 2002 BFPP Policy, the Agency 
recognized that, in limited instances, the public interest would be served by entering into PPAs 
or some other form of agreement with purchasers of contaminated property.  One of the 
instances identified in the BFPP Policy as justifying a federal covenant not to sue was where a 
significant environmental benefit will be derived from the project in terms of cleanup.  This 
model is intended to serve as the vehicle for providing a federal covenant not to sue and 
contribution protection for BFPPs who will perform removal work exceeding reasonable steps at 
a site of federal interest. The model offers an “existing contamination” covenant like that 
offered in the 1999 Model PPA, and includes appropriate provisions associated with the 
performance of removal work.  In addition, it provides a release and waiver of any windfall lien. 
The model conforms to other recently issued models insofar as certain provisions have been 
standardized from model to model.  It is unique, however, in that the settling party already has 
statutorily conferred liability protection as a BFPP.

 The attached BFPP Removal Model Agreement is intended for removal sites where there 
is a federal interest and the work required is complex or significant in extent.  For this reason, 
this Model includes provisions relating to, e.g., reimbursement of oversight costs, work takeover, 
and financial responsibility, designed to ensure that the work is completed in a timely and proper 
manner by the BFPP.  Any determination to omit one or more of these provisions should be 
based on consideration of specific factors, including the nature and extent of the work, the risks 
presented by not including a specific provision in the agreement, the benefits of having the 
removal performed by the BFPP, and the benefits to the BFPP of cleaning up the site with EPA’s 
direct oversight and involvement, including, e.g., any enhancement to the value or marketability 
of the site or property that would flow from a cleanup performed with EPA’s oversight and 
involvement.  Omissions from the model, other than designated optional provisions, should be 
discussed with Headquarters and Department of Justice prior to that omission being offered or 
agreed to. 
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For federal interest sites where BFPPs wish to satisfy their reasonable steps requirements 
but do not intend to undertake a removal action with EPA oversight, EPA may continue to 
provide comfort/status letters suggesting site-specific reasonable steps where appropriate. 
Interim Guidance Regarding Criteria Landowners Must Meet in Order to Qualify for Bona Fide 
Prospective Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations on 
CERCLA Liability (“Common Elements”), March 6, 2003. As stated in the Common Elements 
Guidance, such comfort/status letters are limited to sites with significant federal involvement 
such that the Agency has sufficient information to form a basis for suggesting reasonable steps. 

In implementing this new model for removal work by BFPPs, Regions are asked to 
coordinate with EPA Headquarters and with the Department of Justice early in the process.  Any 
Region settling with a BFPP for removal work at a property owned by that BFPP will be 
expected to consult with Headquarters on the settlement being proposed.  In addition, any 
Region significantly deviating from this model for settlement with a BFPP, other than using the 
previously published Model for Waiver of the Windfall Lien, will be required to seek 
Headquarters’ concurrence from the Director of Regional Support Dvision. The Department of 
Justice must approve and sign each of these settlements. 

Please address any questions on this model to Helen Keplinger of the Regional Support 
Division at (202) 564-4221 or Tom Carroll of the Environmental Enforcement Section at (202) 
514-4051. This model is available on EPA’s Web site at 
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/bfpp-ra-mem.pdf. 

Attachments 
cc:  Earl Salo, Acting Associate General Counsel for Solid Waste and Emergency Response 

Juliette McNeil, Director, Financial Management Division 
Office of Regional Counsel Branch Chiefs, Regions I-X 
CERCLA Settlement Lead Region Workgroup 
David Lloyd, Director, Office of Brownfields Cleanup and Redevelopment 
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U.S. Environmental Protection Agency and 
U.S. Department of Justice 

AGREEMENT AND ORDER ON CONSENT FOR REMOVAL ACTION BY     
BONA FIDE PROSPECTIVE PURCHASER   

Issued & Effective  
November 27, 2006 

This model and any internal procedures adopted for its implementation and use are intended as 
guidance for employees of the U.S. Environmental Protection Agency and the U.S. Department 
of Justice. They are not rules and do not create legal obligations. The extent to which EPA or 
DOJ applies them to a particular case will depend upon the facts of the case. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

IN THE MATTER OF: [Site Name]  )
 ) [Docket No.]
 ) 

PURSUANT TO THE COMPREHENSIVE  ) 
ENVIRONMENTAL RESPONSE,  ) 
COMPENSATION, AND LIABILITY ACT ) 
42 U.S.C. §§ 9604, 9606, 9607, 9622  )

 ) 
AGREEMENT AND ORDER ON ) [Purchaser’s Name] 
CONSENT FOR REMOVAL ACTION BY ) 
BONA FIDE PROSPECTIVE PURCHASER) 

I. INTRODUCTION 

1.  This Agreement and Order on Consent for Removal Action by Bona Fide Prospective 
Purchaser (“Agreement”) is voluntarily entered into by and between the United States on 
behalf of the Environmental Protection Agency (“EPA”) and [insert name of purchaser] 
(“Purchaser”) (collectively, the “Parties” ) under the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 (“CERCLA”), 42 U.S.C. § 9601, et seq. 
Under this Agreement, Purchaser agrees to perform a removal action at or in connection with 
the property located at [insert address or descriptive location of Site] in [City or Town, 
County, State] (the “Property”), [known as/part of] the “[insert name] Site” or the “Site.” 

II. JURISDICTION AND GENERAL PROVISIONS 

2.  This Agreement is issued pursuant to the authority vested in the President of the United 
States by Sections 104, 106, 107 and 122 of CERCLA, 42 U.S.C. §§ 9604, 9606, 9607 and 
9622, and delegated to the Administrator of EPA by Executive Order No. 12580, January 
23, 1987, 52 Federal Register 2923, and further delegated to the undersigned Regional 
official, and the authority of the Attorney General to compromise and settle claims of the 
United States. 

3.  The Parties agree that the United States District Court for the  _______ District of 
___________will have jurisdiction pursuant to Section 113(b) of CERCLA, 42 U.S.C. § 
9613(b), for any enforcement action brought with respect to this Agreement. 

4.  EPA has notified the State [Commonwealth] of  _________________ (the “State”) of this 
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action pursuant to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a). 

5.  The Purchaser represents that it is a bona fide prospective purchaser (“BFPP”) as defined by 
Section 101(40) of CERCLA, 42 U.S.C. § 9601(40), that it has and will continue to comply 
with Section 101(40) during its ownership of the Property, and thus qualifies for the 
protection from liability under CERCLA set forth in Section 107(r)(1) of CERCLA, 42 
U.S.C. § 9607(r)(1), with respect to the Property.  In view, however, of the complex nature 
and significant extent of the Work to be performed in connection with the removal action at 
the Site, and the risk of claims under CERCLA being asserted against Purchaser 
notwithstanding Section 107(r)(1) as a consequence of Purchaser’s activities at the Site 
pursuant to this Agreement, one of the purposes of this Agreement is to resolve, subject to 
the reservations and limitations contained in Section XVIII (Reservations of Rights by 
United States), any potential liability of Purchaser under CERCLA for the Existing 
Contamination as defined by Paragraph 10(g) below. 

6.  The resolution of this potential liability, in exchange for Purchaser’s performance of the 
Work [insert, if applicable, “and reimbursement of certain response costs”] is in the public 
interest. 

7.  EPA and Purchaser recognize that this Agreement has been negotiated in good faith. 
Purchaser agrees to comply with and be bound by the terms of this Agreement and further 
agrees that it will not contest the basis or validity of this Agreement or its terms. 

III. PARTIES BOUND 

8.  This Agreement applies to and is binding upon EPA and upon Purchaser and its [heirs,] 
successors and assigns. Any change in ownership or corporate status of Purchaser including, 
but not limited to, any transfer of assets or real or personal property shall not alter 
Purchaser’s responsibilities under this Agreement. 

9.  Purchaser shall ensure that its contractors, subcontractors, and representatives comply with 
this Agreement, and, where appropriate, receive a copy of this Agreement.  Purchaser shall 
be responsible for any noncompliance with this Agreement.  

IV. DEFINITIONS 

10.  Unless otherwise expressly provided herein, terms used in this Agreement which are defined 
in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned 
to them in CERCLA or in such regulations, including any amendments thereto. 

a.  “Agreement” shall mean this Agreement and Order on Consent for Removal Action 
by Bona Fide Prospective Purchaser and all appendices attached hereto (listed in 
Section XXIV). In the event of conflict between this Agreement and any appendix, 
this Agreement shall control. 
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b.  “BFPP” shall mean a bona fide prospective purchaser as described in Section 
101(40) of CERCLA, 42 U.S.C. § 9601(40). 

c.  “CERCLA” shall mean the Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980, 42 U.S.C. § 9601, et seq. 

d.  “Day” shall mean a calendar day unless expressly stated to be a working day. 
“Working day” shall mean a day other than a Saturday, Sunday, or Federal holiday. 
In computing any period of time under this Agreement, where the last day would fall 
on a Saturday, Sunday, or Federal holiday, the period shall run until the close of 
business of the next working day. 

e.  “Effective Date” shall be the effective date of this Agreement as provided in Section 
XXVI. 

f.  “EPA” shall mean the United States Environmental Protection Agency and any 
successor departments or agencies of the United States. 

g.  “Existing Contamination” shall mean: 

i.  any hazardous substances, pollutants or contaminants present or existing on 
or under the Property as of the Effective Date; 

ii.  any hazardous substances, pollutants or contaminants that migrated from the 
Property prior to the Effective Date; and 

iii.  any hazardous substances, pollutants or contaminants presently at the Site 
that migrate onto or under or from the Property after the Effective Date. 

h.  “Interest” shall mean interest at the rate specified for interest on investments of the 
EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded 
annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).  The 
applicable rate of interest shall be the rate in effect at the time the interest accrues. 
The rate of interest is subject to change on October 1 of each year. 

i.  “National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous 
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of 
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments 
thereto. 

j.  “OSC” shall mean the On-Scene Coordinator as defined in 40 C.F.R. § 300.5. 
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k.  “Oversight Costs” shall mean all direct and indirect costs incurred by EPA or the 
United States after the Effective Date in monitoring and supervising Purchaser’s 
performance of the Work to determine whether such performance is consistent with 
the requirements of this Agreement, including costs incurred in reviewing plans, 
reports and other documents submitted pursuant to this Agreement, as well as costs 
incurred in overseeing implementation of the Work. 

l.  “Paragraph” shall mean a portion of this Agreement identified by an arabic numeral 
or a lower case letter. 

m.  “Parties” shall mean EPA and Purchaser. 

n.  “Property” shall mean that portion of the Site, encompassing approximately __ acres, 
which is described in Appendix _____ of this Agreement. 

o.   “Section” shall mean a portion of this Agreement identified by a Roman numeral. 

p.   “Purchaser” shall mean _________________________________________. 

q.  “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901, 
et seq. (also known as the Resource Conservation and Recovery Act). 

r.  “Site” shall mean the [Site Name] encompassing approximately ____ acres, located 
at [address or description of location] in [name of city, county, and State], and 
depicted generally on the map attached as Appendix ____.  The Site shall include the 
Property, and all areas to which hazardous substances and/or pollutants or 
contaminants have been deposited, stored, disposed of, placed, or otherwise come to 
be located [provide a more specific definition of the Site where possible; may also 
wish to include structures, USTs, etc., within Site description ]. 

s.  “SOW” shall mean the statement of work for implementation of the removal action 
as set forth in Appendix____ to this Agreement and any modifications made in 
accordance with this Agreement. 

t.  “Supervising Contractor” shall mean the principal contractor retained by Purchaser 
to supervise and direct the implementation of the Work agreed to in this Agreement 
and to sign and approve the Final Report submitted concerning such Work. 

u.  “United States” shall mean the United States of America, its departments, agencies, 
and instrumentalities. 

v.  “Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) 
of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 
101(33) of CERCLA, 42 U.S.C. § 9601(33); (3) any “solid waste” under Section 
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1004(27) of RCRA, 42 U.S.C. § 6903(27); and (4) any “hazardous material” under 
[insert appropriate State statutory citation.] 

w.  “Work” shall mean all removal activities Purchaser is required to perform under this 
Agreement. 

V. FINDINGS OF FACT 

[NOTE: Because Findings of Fact are site-specific, no model language is provided.  Facts should 
be presented concisely, accurately, and logically, and should be limited to those relevant to the 
performance of the removal action by Purchaser. Regions should include a discussion of the 
following points:  identification of Purchaser; Purchaser’s ownership status (i.e., whether 
Purchaser has already acquired the Property or intends to do so in the future), site location and 
description; relevant site history and operations; any relevant past EPA and/or State activities 
and investigations; and conditions and data showing hazardous substances are present and 
releases or threats of releases exist. Regions may want to note any instance where the property 
that is the subject of this Agreement is part of an effort to reuse or revitalize an area that has 
been underutilized due to contamination.  The Agreement need not contain a finding of 
endangerment if such a finding has been properly made and documented in an Action 
Memorandum (or Action Memorandum/Enforcement) (hereinafter referred to as an “Action 
Memorandum/ Enforcement”) in accordance with the “Superfund Removal Procedures Action 
Memorandum Guidance” (OSWER Directive No. 9360.3-01, December 1990).  If such a finding 
has not been made in an Action Memorandum/Enforcement, this Section should include a 
statement consistent with the administrative record that releases or threats of releases at the Site 
may present an imminent and substantial endangerment.  If such a finding has been made in an 
Action Memorandum/Enforcement (and is not being made in the Agreement as well), the date 
of the signing of the Action Memorandum/Enforcement should be included as a finding. 

VI. DETERMINATIONS 

11.  Based on the Findings of Fact set forth above, and the Administrative Record supporting this 
removal action, EPA has determined that: 

a.  The [insert name] Site is a “facility” as defined by Section 101(9) of CERCLA, 42 
U.S.C.  § 9601(9). 

b.  The contamination found at the Site, as identified in the Findings of Fact above, 
include(s) [a] “hazardous substance(s)” as defined by Section 101(14) of CERCLA, 
42 U.S.C. § 9601(14). 

c.   Purchaser is a “person” as defined by Section 101(21) of CERCLA, 42 U.S.C. § 
9601(21). 
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d.  The conditions described in [Paragraphs ___ of] the Findings of Fact above constitute 
an actual or threatened “release” of a hazardous substance from the facility as defined 
by Section 101(22) of CERCLA, 42 U.S.C. § 9601(22). 

e.  The Work is necessary to protect the public health, welfare, or the environment and, 
if carried out in compliance with the terms of this Agreement, will be considered 
consistent with the NCP, as provided in Section 300.700(c)(3)(ii) of the NCP. 

VII. AGREEMENT 

12.  In consideration of and in exchange for the United States' Covenant Not to Sue in Section 
XVII [and the Release and Waiver of Lien(s) in Section XXI,] Purchaser agrees to comply 
with all provisions of this Agreement, including, but not limited to, all attachments to this 
Agreement and all documents incorporated by reference into this Agreement. 

VIII. WORK TO BE PERFORMED 

13.  Purchaser shall perform, at a minimum, all actions necessary to implement the SOW. 
The actions to be implemented generally include, but are not limited to, the following: 

[NOTE: This Section should provide a brief description consistent with the [Action 
Memorandum/Enforcement] [SOW] and should provide sufficient detail to permit Purchaser 
to draft a Work Plan. Regions should ensure that the description is sufficiently broad and does 
not unintentionally limit removal actions in terms of hazardous substances to be addressed or 
to site boundaries if hazardous substances are present or migrate beyond boundaries to be 
addressed.] 

Purchaser shall perform all actions required by this Agreement in accordance with all 
applicable local, state, and federal laws and regulations, except as provided in Section 121(e) 
of CERCLA, 42 U.S.C. § 9621(e), and 40 C.F.R. §§ 300.400(e) and 300.415(j).  In accordance 
with 40 C.F.R. § 300.415(j), all on-Site actions required pursuant to this Agreement shall, to 
the extent practicable, as determined by EPA, considering the exigencies of the situation, attain 
applicable or relevant and appropriate requirements (“ARARs”) under federal environmental 
or state environmental or facility siting laws.  [Purchaser shall identify ARARs in the Work 
Plan subject to EPA approval.] 

14.  Work Plan and Implementation. 

a. Within __ days after the Effective Date, Purchaser shall submit to EPA for approval a draft 
Work Plan for performing the removal action generally described in Paragraph 13 above.  The 
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draft Work Plan shall provide a description of, and an expeditious schedule for, the actions 
required by this Agreement.1 

b. EPA may approve, disapprove, require revisions to, or modify the draft Work Plan in whole 
or in part. If EPA requires revisions, Purchaser shall submit a revised draft Work Plan within 
__ days of receipt of EPA’s notification of the required revisions.  Purchaser shall implement 
the Work Plan as approved or modified in writing by EPA in accordance with the schedule 
approved by EPA. Once approved, approved with modifications, or modified by EPA, the 
Work Plan, the schedule, and any subsequent modifications shall be incorporated into and 
become fully enforceable under this Agreement.  

c.  Purchaser shall not commence any Work except in conformance with the terms of this 
Agreement.  Purchaser shall not commence implementation of the Work Plan developed 
hereunder until receiving written EPA approval or modification pursuant to Paragraph 14.b. 

15.  Health and Safety Plan. Within __ days after the Effective Date, Purchaser shall submit for 
EPA review and comment a plan that ensures the protection of the public health and safety 
during performance of on-Site work under this Agreement.  This plan shall be prepared in 
accordance with EPA’s Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, 
June 1992). In addition, the plan shall comply with all currently applicable Occupational 
Safety and Health Administration (“OSHA”) regulations found at 29 C.F.R. Part 1910.  If EPA 
determines that it is appropriate, the plan shall also include contingency planning.2  Purchaser 
shall incorporate all changes to the plan recommended by EPA and shall implement the plan 
during the pendency of the removal action.  

16.  Quality Assurance and Sampling. 

a. All sampling and analyses performed pursuant to this Agreement shall conform to EPA 
direction, approval, and guidance regarding sampling, quality assurance/quality control 
(“QA/QC”), data validation, and chain of custody procedures.  Purchaser shall ensure that the 
laboratory used to perform the analyses participates in a QA/QC program that complies with 
the appropriate EPA guidance. Purchaser shall follow, as appropriate, “Quality 
Assurance/Quality Control Guidance for Removal Activities:  Sampling QA/QC Plan and Data 
Validation Procedures” (OSWER Directive No. 9360.4-01, April 1, 1990), as guidance for 

1  Regions should require preparation of a Quality Assurance Project Plan (“QAPP”) as 
part of the Work Plan except in circumstances involving emergency or non-complex removal 
work. The QAPP should be prepared in accordance with “EPA Requirements for Quality 
Assurance Project Plans (QA/R-5)” (EPA/240/B-01/003, March 2001), and “EPA Guidance for 
Quality Assurance Project Plans (QA/G-5)” (EPA/600/R-98/018, February 1998). 

2  Regions may provide more detail, e.g., SPCC, evacuation plans, etc. 
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QA/QC and sampling.3  Purchaser shall only use laboratories that have a documented Quality 
System that complies with ANSI/ASQC E-4 1994, “Specifications and Guidelines for Quality 
Systems for Environmental Data Collection and Environmental Technology Programs” 
(American National Standard, January 5, 1995), and “EPA Requirements for Quality 
Management Plans” (QA/R-2) (EPA/240/B-01/002, March 2001), or equivalent 
documentation as determined by EPA.  EPA may consider laboratories accredited under the 
National Environmental Laboratory Accreditation Program (“NELAP”) as meeting the Quality 
System requirements. 

b. Upon request by EPA, Purchaser shall have a laboratory that meets the requirements of 
Paragraph 16.a above analyze samples submitted by EPA for QA monitoring.  Purchaser shall 
provide to EPA the QA/QC procedures followed by all sampling teams and laboratories 
performing data collection and/or analysis. 

c. Upon request by EPA, Purchaser shall allow EPA or its authorized representatives to take 
split and/or duplicate samples.  Purchaser shall notify EPA not less than __ days in advance of 
any sample collection activity, unless shorter notice is agreed to by EPA.  EPA shall have the 
right to take any additional samples that EPA deems necessary.  Upon request, EPA shall allow 
Purchaser to take split or duplicate samples of any samples it takes as part of its oversight of 
Purchaser’s implementation of the Work. 

17.  Post-Removal Site Control. In accordance with the Work Plan schedule, or as otherwise 
directed by EPA, Purchaser shall submit a proposal for post-removal site control consistent with 
Section 300.415(l) of the NCP and considering OSWER Directive No. 9360.2-02.  Upon EPA 
approval, Purchaser shall implement such controls and shall provide EPA with documentation 
of all post-removal site control arrangements. 

18.  Reporting. 

a. Purchaser shall submit a written progress report to EPA concerning actions undertaken 
pursuant to this Agreement every __th day after the date of receipt of EPA’s approval of the 
Work Plan until completion of the Work, unless otherwise directed in writing by the OSC. 
These reports shall describe all significant developments during the preceding period, including 
the actions performed and any problems encountered, analytical data received during the 
reporting period, and the developments anticipated during the next reporting period, including 
a schedule of actions to be performed, anticipated problems, and planned resolutions of past or 
anticipated problems.4 

3  Regions should also check with Regional QA officers for standard operating  
procedures for QA/QC and sampling of soil, air, ecology, waste and water.  

4 Regions should determine the frequency and content of these reports on a site-specific  
basis.  

-9-



b. Purchaser shall submit __ copies of all plans, reports or other submissions required by this 
Agreement, [the SOW], or any approved work plan.  Upon request by EPA, Purchaser shall 
submit such documents in electronic form to be specified by EPA. 

19.  Final Report. Within __ days after completion of all Work required by this Agreement, 
Purchaser shall submit for EPA review and approval in accordance with Section XXV(Notice 
of Completion) a final report summarizing the actions taken to comply with this Agreement. 
The final report shall conform, at a minimum, with the requirements set forth in Section 
300.165 of the NCP entitled “OSC Reports.”5  The final report shall include a statement of 
actual costs incurred in complying with the Agreement, a listing of quantities and types of 
materials removed off-Site or handled on-Site, a discussion of removal and disposal options 
considered for those materials, a listing of the ultimate destination(s) of those materials, a 
presentation of the analytical results of all sampling and analyses performed, and accompanying 
appendices containing all relevant documentation generated during the removal action (e.g., 
manifests, invoices, bills, contracts, and permits).  The final report shall also include the 
following certification signed by the Supervising Contractor who supervised or directed the 
preparation of said report: 

“Under penalty of law, I certify that to the best of my knowledge, after appropriate inquiries 
of all relevant persons involved in the preparation of the report, the information submitted is 
true, accurate, and complete.  I am aware that there are significant penalties for submitting false 
information, including the possibility of fine and imprisonment for knowing violations.” 

20.  Off-Site Shipments. 

a.  Purchaser shall, prior to any off-Site shipment of Waste Material from the Site to an 
out-of-State waste management facility, provide written notification of such shipment 
of Waste Material to the appropriate state environmental official in the receiving 
facility’s state and to the OSC.  However, this notification requirement shall not apply 
to any off-Site shipments when the total volume of all such shipments will not exceed 
10 cubic yards. 

i.  Purchaser shall include in the written notification the following information:  1) 
the name and location of the facility to which the Waste Material is to be 
shipped; 2) the type and quantity of the Waste Material to be shipped; 3) the 
expected schedule for the shipment of the Waste Material; and 4) the method of 
transportation. Purchaser shall notify the state in which the planned receiving 
facility is located of major changes in the shipment plan, such as a decision to 

5  For removals that are more extensive, Regions may require consideration of  
“Superfund Removal Procedures: Removal Response Reporting – POLREPS and OSC Reports”  
(OSWER Directive No. 9360.3-03, June 1, 1994).  Regions should also insert an emergency  
response and notification of releases provision if not addressed by the Work Plan.  
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ship the Waste Material to another facility within the same state, or to a facility 
in another state. 

ii.  The identity of the receiving facility and state will be determined by Purchaser 
following the award of the contract for the removal action.  Purchaser shall 
provide the information required above as soon as practicable after the award 
of the contract and before the Waste Material is actually shipped. 

b.  Before shipping any hazardous substances, pollutants, or contaminants from the Site to 
an off-Site location, Purchaser shall obtain EPA’s certification that the proposed 
receiving facility is operating in compliance with the requirements of CERCLA Section 
121(d)(3), 42 U.S.C. § 9621(d)(3), and 40 C.F.R. § 300.440.  Purchaser shall only send 
hazardous substances, pollutants, or contaminants from the Site to an off-Site facility 
that complies with the requirements of the statutory provision and regulation cited in 
the preceding sentence. 

IX. AUTHORITY OF THE ON-SCENE COORDINATOR 

21.  The OSC shall be responsible for overseeing Purchaser’s implementation of this Agreement. 
The OSC shall have the authority vested in an OSC by the NCP, including the authority to halt, 
conduct, or direct any Work required by this Agreement, or to direct any other removal action 
undertaken at the Site.  Absence of the OSC from the Site shall not be cause for stoppage of 
work unless specifically directed by the OSC. 

X. PAYMENT OF OVERSIGHT COSTS 

[NOTE: Use the following three paragraphs if the Agreement calls for periodic billing of 
Oversight Costs. The language may be amended to require Purchaser to establish and maintain 
a private escrow account into which Oversight Cost payments shall be made and from which 
Oversight Cost payments shall be disbursed to EPA.] 

22.  Payment of Oversight Costs Upon Receipt of Periodic Bills. 

a.  Purchaser shall pay EPA all Oversight Costs not inconsistent with the NCP [if 
appropriate, insert “in an amount not to exceed [“$____” or “$____ per year”] 
following the Effective Date.”].  On a periodic basis, EPA will send Purchaser a bill 
requiring payment that includes a [insert name of standard Regionally-prepared cost 
summary, which includes direct and indirect costs incurred by EPA and its contractors.] 
Purchaser shall make all payments required by this Paragraph by certified or cashier’s 
check made payable to “EPA Hazardous Substance Superfund,” referencing the name 
and address of Purchaser, the Site name, EPA Region and Site/Spill ID Number ____, 
and the EPA docket number for this action.  Purchaser shall send each check to [insert 
appropriate Superfund lockbox number and address].  [NOTE: Regions may substitute 
EFT payment instructions.] 
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b.  In the event that a payment for Oversight Costs is not made within 30 days of 
Purchaser’s receipt of a bill, Purchaser shall pay Interest on the unpaid balance.  Interest 
shall begin to accrue on the date of the bill and shall continue to accrue until the date 
of payment. 

c.   [The total amount to be paid by Purchaser pursuant to Paragraph 22 shall be deposited 
by EPA in the EPA Hazardous Substance Superfund.] [The total amount to be paid by 
Purchaser pursuant to Paragraph 22 shall be deposited by EPA in the [Site Name] 
Special Account within the EPA Hazardous Substance Superfund to be retained and 
used to conduct or finance response actions at or in connection with the Site, or to be 
transferred by EPA to the EPA Hazardous Substance Superfund.] 

23.   At the time of each payment, Purchaser shall send notice that such payment has been made to 
[insert names and mailing addresses of Regional Financial Management Officer and any other 
receiving officials at EPA]. 

24.   Pursuant to Section XIII (Dispute Resolution), Purchaser may dispute all or part of a bill for 
Oversight Costs if Purchaser determines that EPA has made a mathematical error or included 
a cost item that is outside the definition of Oversight Costs, or if Purchaser believes EPA 
incurred excess costs as a direct result of an EPA action that was inconsistent with the NCP. 
If any dispute over costs is resolved before payment is due, the amount due will be adjusted as 
necessary. If the dispute is not resolved before payment is due, Purchaser shall pay the full 
amount of the uncontested costs to EPA as specified in Paragraph 22.a on or before the due 
date. Within the same time period, Purchaser shall pay the full amount of the contested costs 
into an interest-bearing escrow account. Purchaser shall simultaneously transmit a copy of both 
checks to the persons listed in Paragraph 23. Purchaser shall ensure that the prevailing party 
in the dispute receives the amount upon which it prevailed from the escrow funds plus any 
interest accrued within 20 calendar days after the dispute is resolved. 

[NOTE: Use the following alternative Paragraphs 22-24 if the Agreement calls for a lump sum 
Oversight Cost payment. The language may be amended to require Purchaser to establish and 
maintain a private escrow account into which Oversight Cost payments shall be made and from 
which Oversight Cost payments shall be disbursed to EPA.] 

22.   Payment of Sum Certain for Oversight Costs. 

a.  Within 30 days after the Effective Date, Purchaser shall pay to EPA $ ____ for 
Oversight Costs. [NOTE: The following language should be used if the 
payment amount is above $25,000. Regional attorneys should consult with 
the Comptroller’s Office in the Region to determine if more specific EFT 
instructions should be included.]  Payment shall be made to EPA by 
Electronic Funds Transfer (“EFT”) in accordance with current EFT procedures 
to be provided to Purchaser by EPA Region ____, and shall be accompanied by 
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a statement identifying the name and address of Purchaser, the Site name, the 
EPA Region and Site/Spill ID Number ____, and the EPA docket number for 
this action. [NOTE: The following language may be used if the payment 
amount is below $25,000.]  Payment shall be made by certified or cashiers 
check made payable to “EPA Hazardous Substance Superfund.”  The check, or 
letter accompanying the check, shall identify the name and address of Purchaser, 
the Site name, the EPA Region and Site/Spill ID Number ____, and the EPA 
docket number for this action, and shall be sent to [insert appropriate Superfund 
lockbox number and address.] 

b.  In the event that payment of Oversight Costs is not made within 30 days after 
the Effective Date, Purchaser shall pay Interest on the unpaid balance.  The 
Interest on Oversight Costs shall begin to accrue on the Effective Date and shall 
continue to accrue until the date of payment.  

23.  [The total amount to be paid by Purchaser pursuant to Paragraph 22 shall be deposited by EPA 
in the EPA Hazardous Substance Superfund.] [The total amount to be paid by Purchaser 
pursuant to Paragraph 22 shall be deposited by EPA in the [Site Name] Special Account within 
the EPA Hazardous Substance Superfund to be retained and used to finance Oversight Costs.] 

24.   At the time of payment, Purchaser shall send notice that payment has been made to [insert 
names and mailing addresses of Regional Financial Officer and any other receiving officials 
at EPA.] 

[NOTE:  If the initial lump sum Oversight Cost payment is placed in a site-specific special 
account, the following language may be used to provide for return to Purchaser of any unused 
Oversight Costs. (Similar language may be used to provide for return of excess amounts from 
a private escrow account if one is used.)] 

__. Return of Excess Sum Certain Oversight Cost Payment. After EPA issues its Notice of 
Completion pursuant to Section XXV and has performed a final accounting of Oversight Costs, EPA 
shall remit and return to Purchaser any unused amount of the funds paid by Purchaser pursuant to 
Paragraph 22 above. 

[NOTE: The following paragraphs below may be used to supplement the amount received under 
the lump sum Oversight Cost payment method with additional Oversight Cost payments, if 
actual oversight costs exceed the EPA estimate upon which the sum certain payment was based. 
Two options are provided.  Option 1 calls for payment of the actual amount of excess costs upon 
receipt of periodic bills. Option 2 calls for payment of pre-established additional amounts.  Both 
options include the same dispute resolution provision.] 

[Option 1:] 
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__.   Payment of Additional Oversight Costs Upon Receipt of Periodic Bills. In the event that 
Oversight Costs exceed [$____], Purchaser shall pay EPA additional Oversight Costs not 
inconsistent with the NCP [if appropriate, insert, “in an amount not to exceed [$___ or ___%] 
[per year] following the Effective Date”] (hereinafter “Additional Oversight Costs”).  If 
Additional Oversight Costs are incurred, EPA will send Purchaser one or more bills requiring 
payment [of the amount/percentage specified above], which includes a summary of the 
Additional Oversight Costs in the form of a [insert name of standard Regionally-prepared cost 
summary, which includes direct and indirect costs incurred by EPA and its contractors]. 
Purchaser shall make all payments within 30 days of receipt of each bill requiring payment, 
except as otherwise provided in Paragraph __ below (Resolution of Disputes Concerning 
Payment of Additional Oversight Costs).  If payment is not made within 30 days of Purchaser’s 
receipt of a bill, Purchaser shall pay Interest on the unpaid balance, which shall begin to accrue 
on the date of the bill and shall continue to accrue until the date of payment.  Payment(s) shall 
be made in accordance with Paragraphs 22.a, 23 and 24 above. 

[Option 2:] 

__.   Payment of Additional Oversight Costs in Set Amounts. Purchaser shall pay EPA additional 
Oversight Costs [in an amount not to exceed a total of $_________] (hereinafter “Additional 
Oversight Costs”) in the following increments: i. If total Oversight Costs reach [$___,] 
Purchaser shall pay an additional [$___]; ii. If total Oversight Costs reach [$___,] Purchaser 
shall pay an additional [$___].”  Upon the occurrence one or both of these events, EPA shall 
send Purchaser a bill requiring payment, which shall include a summary of the Additional 
Oversight Costs in the form of a [insert name of standard Regionally-prepared cost summary, 
which includes direct and indirect costs incurred by EPA and its contractors].  Purchaser shall 
make all payments within 30 days of receipt of a bill requiring payment, except as otherwise 
provided in Paragraph __ below (Resolution of Disputes Concerning Payment of Additional 
Oversight Costs). If  payment is not made within 30 days of Purchaser’s receipt of a bill, 
Purchaser shall pay Interest on the unpaid balance, which shall begin to accrue on the date of 
the bill and shall continue to accrue until the date of payment.  Payment(s) shall be made in 
accordance with Paragraphs 22.a, 23, and 24 above. 

[Dispute Resolution for use with either Option 1 or Option 2:] 

__.   Resolution of Disputes Concerning Payment of Additional Oversight Costs. Purchaser may 
dispute, pursuant to Section XIII (Dispute Resolution), all or part of a bill for Additional 
Oversight Costs if Purchaser determines that EPA has made a mathematical error or included 
a cost item that is outside the definition of Oversight Costs, or if Purchaser believes EPA 
incurred excess costs as a direct result of an EPA action that was inconsistent with the NCP. 
If any dispute over costs is resolved before payment is due, the amount due will be adjusted as 
necessary. If the dispute is not resolved before payment is due, Purchaser shall pay the full 
amount of the uncontested costs to EPA as specified in Paragraph 22.a (Payment of Sum 
Certain for Oversight Costs) on or before the due date.  Within the same time period, Purchaser 
shall pay the full amount of the contested costs into an interest-bearing escrow account. 
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Purchaser shall simultaneously transmit a copy of both checks to the persons listed in Paragraph 
24. Purchaser shall ensure that the prevailing party in the dispute receives the amount upon 
which it prevailed from the escrow funds plus any interest accrued within 20 calendar days after 
the dispute is resolved. 

XI. ACCESS/NOTICE TO SUCCESSORS/INSTITUTIONAL CONTROLS 

25.  Purchaser agrees to provide EPA, its authorized officers, employees, representatives, and all 
other persons performing response actions under EPA oversight, an irrevocable right of access 
at all reasonable times to the Property and to any other property owned or controlled by 
Purchaser to which access is required for the implementation of response actions at the Site. 
EPA agrees to provide reasonable notice to Purchaser of the timing of response actions to be 
undertaken at the Property and other areas owned or controlled by Purchaser.  Notwithstanding 
any provision of this Agreement, EPA retains all of its access authorities and rights, including 
enforcement authorities related thereto, under CERCLA, RCRA, and other authorities. 

26.  Purchaser shall submit to EPA for review and approval a notice to be filed with the Recorder’s 
Office [or Registry of Deeds or other appropriate office], _______________ County, State or 
Commonwealth of _______________, which shall provide notice to all successors-in-title that 
the Property is part of the Site, [that EPA filed a lien under Section 107(r) of CERCLA, 42 
U.S.C. § 9607(r), Instrument Number ___________, on Date___________,] [also insert 
reference to 107(l) lien if one has been filed] [that EPA issued an Action Memorandum on 
___________ providing for the performance of a removal action at the Site that Purchaser will 
be performing,] and that EPA has released and waived its Section 107(r) lien on the Property 
in this Agreement in accordance with Section XXI (Release and Waiver of Lien).  Purchaser 
shall record the notice(s) within _____days of EPA’s approval of the notice(s).  Purchaser shall 
provide EPA with a certified copy of the recorded notice(s) within _____ days of recording 
such notices(s). 

27.  Purchaser shall implement and comply with any land use restrictions and institutional controls 
on the Property in connection with a response action.6 

28.  For so long as Purchaser is an owner or operator of the Property, Purchaser shall require that 
assignees, successors in interest, and any lessees, sublessees and other parties with rights to use 
the Property shall provide access and cooperation to EPA, its authorized officers, employees, 
representatives, and all other persons performing response actions under EPA oversight. 
Purchaser shall require that assignees, successors in interest, and any lessees, sublessees, and 
other parties with rights to use the Property implement and comply with any land use 

6  As part of the negotiation of this Agreement, EPA should require that the issue of  
institutional controls be resolved with EPA as the third-party beneficiary, with recognition of  
EPA’s authority to enforce institutional controls.  The RD/RA model CD provides relevant  
language.  
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restrictions and institutional controls on the Property in connection with a response action, and 
not contest EPA’s authority to enforce any land use restrictions and institutional controls on the 
Property. 

29.  [NOTE: Any requirement concerning institutional controls must survive property 
transfer, unless the particular institutional control is for a specifically limited period of 
time.] Upon sale or other conveyance of the Property or any part thereof, Purchaser shall 
require that each grantee, transferee or other holder of an interest in the Property or any part 
thereof shall provide access and cooperation to EPA, its authorized officers, employees, 
representatives, and all other persons performing response actions under EPA oversight. 
Purchaser shall require that each grantee, transferee or other holder of an interest in the Property 
or any part thereof shall implement and comply with any land use restrictions and institutional 
controls on the Property in connection with a response action and not contest EPA’s authority 
to enforce any land use restrictions and institutional controls on the Property. 

30.   Purchaser shall provide a copy of this Agreement to any current lessee, sublessee, and other 
party with rights to use the Property as of the Effective Date. 

XII. RECORD RETENTION, DOCUMENTATION, AND AVAILABILITY OF INFORMATION 

31.  Purchaser shall preserve all documents and information relating to the Work, or relating to the 
hazardous substances, pollutants or contaminants found on or released from the Site, and shall 
submit them to EPA upon completion of the Work required by this Agreement, or earlier if 
requested by EPA. 

32.  Purchaser may assert a business confidentiality claim pursuant to 40 C.F.R. § 2.203(b) with 
respect to part or all of any information submitted to EPA pursuant to this Agreement, provided 
such claim is allowed by Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7).  Analytical 
and other data specified in Section 104(e)(7)(F) of CERCLA shall not be claimed as 
confidential by Purchaser. EPA shall disclose information covered by a business confidentiality 
claim only to the extent permitted by, and by means of the procedures set forth at, 40 C.F.R. 
Part 2 Subpart B. If no such claim accompanies the information when it is received by EPA, 
EPA may make it available to the public without further notice to Purchaser. 

XIII. DISPUTE RESOLUTION 

33.  Unless otherwise expressly provided for in this Agreement, the dispute resolution procedures 
of this Section shall be the exclusive mechanism for resolving disputes arising under this 
Agreement.  EPA and Purchaser shall attempt to resolve any disagreements concerning this 
Agreement expeditiously and informally.  If EPA contends that Purchaser is in violation of this 
Agreement, EPA shall notify Purchaser in writing, setting forth the basis for its position. 
Purchaser may dispute EPA’s position pursuant to Paragraph 34. 
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34.  If Purchaser disputes EPA’s position with respect to Purchaser’s compliance with this 
Agreement or objects to any EPA action taken pursuant to this Agreement, [if applicable, insert 
“including billings for Oversight Costs [or Additional Oversight Costs],”] Purchaser shall notify 
EPA in writing of its position unless the dispute has been resolved informally. EPA may reply, 
in writing, to Purchaser’s position within ___ days of receipt of Purchaser’s notice. EPA and 
Purchaser shall have___ days from EPA’s receipt of Purchaser’s written statement of position 
to resolve the dispute through formal negotiations (the “Negotiation Period”).  The Negotiation 
Period may be extended at the sole discretion of EPA.  Such extension may be granted orally 
but must be confirmed in writing. 

35.  Any agreement reached by the Parties pursuant to this Section shall be in writing and shall, 
upon signature by both Parties, be incorporated into and become an enforceable part of this 
Agreement.  If the Parties are unable to reach an agreement within the Negotiation Period, an 
EPA management official at the [insert Region-specific] level or higher will review the dispute 
on the basis of the parties’ written statements of position and issue a written decision on the 
dispute to Purchaser. EPA’s decision shall be incorporated into and become an enforceable part 
of this Agreement.  Purchaser’s obligations under this Agreement shall not be tolled by 
submission of any objection for dispute resolution under this Section.  Following resolution of 
the dispute, as provided by this Section, Purchaser shall fulfill the requirement that was the 
subject of the dispute in accordance with the agreement reached or with EPA’s decision, 
whichever occurs. 

[NOTE: For non-time-critical removal actions, the Region may consider including  non-binding 
mediation, which would occur after the exchange of written information, but prior to the final 
review by the Regional official.] 
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XIV. FORCE MAJEURE  

36.  Purchaser agrees to perform all requirements of this Agreement within the time limits 
established under this Agreement, unless the performance is delayed by a force majeure. For 
purposes of this Agreement, a force majeure is defined as any event arising from causes beyond 
the control of Purchaser, or of any entity controlled by Purchaser, including but not limited to 
its contractors and subcontractors, which delays or prevents performance of any obligation 
under this Agreement despite Purchaser’s best efforts to fulfill the obligation.  Force majeure 
does not include financial inability to complete the Work[,] [or] increased cost of performance 
[insert, if applicable, “, or a failure to attain performance standards/action levels set forth in the 
Action Memorandum.”]. 

37.  If any event occurs or has occurred that may delay the performance of any obligation under this 
Agreement, whether or not caused by a  force majeure event, Purchaser shall notify EPA orally 
within [insert period of time] of when Purchaser first knew that the event might cause a delay. 
Within __ days thereafter, Purchaser shall provide to EPA in writing an explanation and 
description of the reasons for the delay; the anticipated duration of the delay; all actions taken 
or to be taken to prevent or minimize the delay; a schedule for implementation of any measures 
to be taken to prevent or mitigate the delay or the effect of the delay; Purchaser’s rationale for 
attributing such delay to a force majeure event if it intends to assert such a claim; and a 
statement as to whether, in the opinion of Purchaser, such event may cause or contribute to an 
endangerment to public health, welfare or the environment.  Failure to comply with the above 
requirements shall preclude Purchaser from asserting any claim of force majeure for that event 
for the period of time of such failure to comply and for any additional delay caused by such 
failure. 

38.  If EPA agrees that the delay or anticipated delay is attributable to a force majeure event, the 
time for performance of the obligations under this Agreement that are affected by the force 
majeure event will be extended by EPA for such time as is necessary to complete those 
obligations. An extension of the time for performance of the obligations affected by the force 
majeure event shall not, of itself, extend the time for performance of any other obligation.  If 
EPA does not agree that the delay or anticipated delay has been or will be caused by a force 
majeure event, EPA will notify Purchaser in writing of its decision.  If EPA agrees that the 
delay is attributable to a force majeure event, EPA will notify Purchaser in writing of the length 
of the extension, if any, for performance of the obligations affected by the force majeure event. 

39.  If Purchaser elects to invoke the dispute resolution procedures set forth in Section XIII (Dispute 
Resolution), Purchaser shall do so no later than 15 days after receipt of EPA's notice.  In any 
such proceeding, Purchaser shall have the burden of demonstrating by a preponderance of the 
evidence that the delay or anticipated delay has been or will be caused by a force majeure event, 
that the duration of the delay or the extension sought was or will be warranted under the 
circumstances, that best efforts were exercised to avoid and mitigate the effects of the delay, 
and that Purchaser complied with the requirements of Paragraphs 37 and 38 above.  If 
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Purchaser carries this burden, the delay at issue shall be deemed not to be a violation by 
Purchaser of the affected obligation of this Agreement. 

[__. STIPULATED PENALTIES ] 

[NOTE: Use of this Section is optional and will be left to Regional enforcement discretion.] 

[__.  Purchaser shall be liable to EPA for stipulated penalties in the amounts set forth in Paragraphs 
__ and __ for failure to comply with the requirements of this Agreement specified below, unless 
excused under Section XIV (Force Majeure). “Compliance” by Purchaser shall include 
completion of the activities under this Agreement or any work plan or other plan approved 
under this Agreement identified below in accordance with all applicable requirements of law, 
this Agreement, [the SOW,] and any plans or other documents approved by EPA pursuant to 
this Agreement and within the specified time schedules established by and approved under this 
Agreement. 

__.  Stipulated Penalty Amounts - Work. 

a.  The following stipulated penalties shall accrue per violation per day for any 
noncompliance identified in Paragraph __b: 

Penalty Per Violation Per Day Period of Noncompliance  
$__________ 1st through 14th day  
$__________ 15th through 30th day  
$__________ 31st day and beyond  

b. Compliance Milestones 
[List violations or compliance milestones, including due dates for payments] 

__.  Stipulated Penalty Amounts - Reports. The following stipulated penalties shall accrue per 
violation per day for failure to submit timely or adequate reports [or other written documents] 
pursuant to Paragraphs 18 and 19: 

Penalty Per Violation Per Day Period of Noncompliance  
$__________ 1st through 14th day  
$__________ 15th through 30th day  
$__________ 31st day and beyond  

__.  In the event that EPA assumes performance of a portion or all of the Work pursuant to 
Paragraph 49 of Section XVIII (Reservation of Rights by United States), Purchaser shall be 
liable for a stipulated penalty in the amount of $ _________. 

__.  All penalties shall begin to accrue on the day after the complete performance is due or the day 
a violation occurs, and shall continue to accrue through the final day of the correction of the 
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noncompliance or completion of the activity.  However, stipulated penalties shall not accrue: 
1) with respect to a deficient submission under Section VIII (Work to be Performed), during 
the period, if any, beginning on the 31st day after EPA’s receipt of such submission until the 
date that EPA notifies Purchaser of any deficiency; and 2) with respect to a decision by the EPA 
Management Official at the [insert Region-specific] level or higher, under Paragraph 35 of 
Section XIII (Dispute Resolution), during the period, if any, beginning on the 21st day after the 
Negotiation Period begins until the date that the EPA management official issues a final 
decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of 
separate penalties for separate violations of this Agreement. 

__.  Following EPA’s determination that Purchaser has failed to comply with a requirement of this 
Agreement, EPA may give Purchaser written notification of the failure and describe the 
noncompliance.  EPA may send Purchaser a written demand for payment of the penalties. 
However, penalties shall accrue as provided in the preceding Paragraph regardless of whether 
EPA has notified Purchaser of a violation. 

__.  All penalties accruing under this Section shall be due and payable to EPA within 30 days of 
Purchaser’s receipt from EPA of a demand for payment of the penalties, unless Purchaser 
invokes the dispute resolution procedures under Section XIII (Dispute Resolution).  All 
payments to EPA under this Section shall be paid by certified or cashier’s check(s) made 
payable to “EPA Hazardous Substances Superfund,” shall be mailed to [insert Superfund 
Lockbox number and address], shall indicate that the payment is for stipulated penalties, and 
shall reference the name and address of Purchaser, the Site name, the EPA Region and 
Site/Spill ID Number ____, the EPA Docket Number__________.  Copies of check(s) paid 
pursuant to this Section, and any accompanying transmittal letter(s), shall be sent to EPA as 
provided in Paragraph 69, and to [insert the names and mailing addresses of any other receiving 
officials at EPA]. 

__.  The payment of penalties shall not alter in any way Purchaser’s obligation to complete 
performance of the Work required under this Agreement. 

__.  Penalties shall continue to accrue during any dispute resolution period, except as provided in 
Paragraph __ above, but need not be paid until 15 days after the dispute is resolved by 
agreement or by receipt of EPA’s decision. 

__.  If Purchaser fails to pay stipulated penalties when due, EPA may institute proceedings to collect 
the penalties, as well as Interest. Purchaser shall pay Interest on the unpaid balance, which 
shall begin to accrue on the date of demand made pursuant to Paragraph __.  Nothing in this 
Agreement shall be construed as prohibiting, altering, or in any way limiting the ability of EPA 
to seek any other remedies or sanctions available by virtue of Purchaser’s violation of this 
Agreement or of the statutes and regulations upon which it is based, including, but not limited 
to, penalties pursuant to Section 106(b) of CERCLA, 42 U.S.C. § 9606(b), provided, however, 
that EPA shall not seek civil penalties pursuant to Section 106(b) for any violation for which 
a stipulated penalty is provided herein, except in the case of a willful violation of this 
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Agreement.  Notwithstanding any other provision of this Section, EPA may, in its unreviewable 
discretion, waive any portion of stipulated penalties that have accrued pursuant to this 
Agreement.] 

XV. FINANCIAL RESPONSIBILITY 

[NOTE: Regions may delete this section if the estimated cost of the Work is less than $50,000.] 

40.  The Parties agree and acknowledge that, in the event Purchaser ceases implementation of or 
otherwise fails to complete the Work in accordance with this Agreement, Purchaser shall ensure 
that EPA is held harmless from or reimbursed for all costs required for completion of the Work. 
For these purposes, Purchaser shall establish and maintain Financial Responsibility for the 
benefit of EPA in the amount of $[insert estimated cost of Work]  (hereinafter “Estimated Cost 
of the Work”) in one or more of the following forms, each of which must be satisfactory in form 
and substance to EPA: 

a.  A surety bond unconditionally guaranteeing payment and/or performance of [Work]; 

b.  One or more irrevocable letters of credit, payable to or at the direction of EPA; 

c.  A trust fund established for the benefit of EPA; 

d.  A policy of insurance that provides EPA with acceptable rights as a beneficiary; 

e.  A demonstration by Purchaser that it meets the financial test criteria of 40 C.F.R. § 
264.143(f) with respect to the Estimated Cost of the Work, provided that all other 
requirements of 40 C.F.R. § 264.143(f) are satisfied; 

f.  A written guarantee to fund or perform the Work executed in favor of EPA by one or 
more of the following: (i) a direct or indirect parent company of Purchaser, or (ii) a 
company that has a “substantial business relationship” (as defined in 40 C.F.R. § 
264.141(h)) with Purchaser; provided, however, that any company providing such a 
guarantee must demonstrate to the satisfaction of EPA that it satisfies the financial test 
requirements of 40 C.F.R. § 264.143(f) with respect to the Estimated Cost of the Work 
that it proposes to guarantee hereunder; or 

g.  [Insert any other method(s) appropriate to the particular case.] 

41.  [For subsections a, b, c, d, f, or g:]  Purchaser has selected, and EPA has approved, as an initial 
Financial Responsibility mechanism a [insert type] pursuant to Paragraph 40(_) in the form 
attached hereto as Exhibit [ ]. Prior to beginning Work under this Agreement, Purchaser shall 
submit all executed and/or otherwise finalized instruments and other documents required in 
order to make the selected Financial Responsibility mechanism legally binding, in a form 
substantially identical to the documents attached hereto as Exhibit [ ], to the EPA Regional 
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Financial Management Officer in accordance with Section XXIX (Notices and Submissions) 
of this Agreement, [with a copy to [insert name, title, and address of Regional financial 
assurance specialist, if one exists in the relevant Region]] and to EPA as specified in Section 
XXIX. [For subsection e:] Purchaser has selected, and EPA has approved, as an initial 
Financial Responsibility mechanism a demonstration of satisfaction of financial test criteria 
pursuant to Paragraph 40(e) with respect to Purchaser. 

42.  The commencement of any Work Takeover pursuant to Paragraph 49 of this Agreement (Work 
Takeover) shall trigger EPA’s right to receive the benefit of any Financial Responsibility 
mechanism(s) provided pursuant to Paragraph 40(a), (b), (c), (d), (f), or (g), and at such time 
EPA shall have immediate access to resources guaranteed under any such Financial 
Responsibility mechanism(s), whether in cash or in kind, as needed to complete the Work.  In 
the event that the Financial Responsibility mechanism involves a demonstration of satisfaction 
of the financial test criteria pursuant to Paragraph 40(e), then, after the commencement by EPA 
of any Work Takeover pursuant to Paragraph 49 of this Agreement (Work Takeover), Purchaser 
shall immediately upon written demand from EPA deposit into an account specified by EPA 
a cash amount up to but not exceeding the Estimated Cost of the Work as of such date, as 
determined by EPA and notified to Purchaser.  

43.  If Purchaser desires to reduce the amount of any Financial Responsibility mechanism(s), change 
the form or terms of any Financial Responsibility mechanism(s), or release, cancel or 
discontinue any Financial Responsibility mechanism(s) because the Work has been fully and 
finally completed in accordance with this Agreement, Purchaser shall make this request to EPA 
in writing and EPA shall either approve or disapprove the request in writing. 

XVI. CERTIFICATION 

44.  By entering into this agreement, Purchaser certifies that to the best of its knowledge and belief 
it has fully and accurately disclosed to EPA all information known to Purchaser and all 
information in the possession or control of its officers, directors, employees, contractors and 
agents which relates in any way to any Existing Contamination or any past or potential future 
release of hazardous substances, pollutants or contaminants at or from the Site and to its 
qualification for this Agreement.  Purchaser also certifies that to the best of its knowledge and 
belief it has not caused or contributed to a release or threat of release of hazardous substances 
or pollutants or contaminants at the Site.  If the United States determines that information 
provided by Purchaser is not materially accurate and complete, the Agreement, within the sole 
discretion of EPA, shall be null and void and EPA reserves all rights it may have. 

XVII. COVENANT NOT TO SUE BY UNITED STATES 

[NOTE: Use Paragraph 45, Alternative 1, if the Agreement calls for periodic billing of Oversight 
Costs with no initial lump-sum payment.] 
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45.  [Alternative 1]  In consideration of the actions that will be performed and the payments that 
will be made by Purchaser under the terms of this Agreement, and except as otherwise 
specifically provided in this Agreement, the United States covenants not to sue or to take 
administrative action against Purchaser pursuant to Sections 106 and 107(a) of CERCLA, 42 
U.S.C. §§ 9606 and 9607(a), for Existing Contamination.  This covenant not to sue shall take 
effect upon the Effective Date and is conditioned upon the complete and satisfactory 
performance by Purchaser of all obligations under this Agreement [, including, but not limited 
to, payment of Oversight Costs [and Additional Oversight Costs] pursuant to Section X].  This 
covenant not to sue extends only to Purchaser and does not extend to any other person. 

[NOTE: Use Paragraph 45, Alternative 2, if the Agreement calls for an initial lump-sum 
payment for Oversight Costs.] 

45.  [Alternative 2]  In consideration of the actions that will be performed and the payments that 
will be made by Purchaser under the terms of this Agreement, and except as otherwise 
specifically provided in this Agreement, the United States covenants not to sue or to take 
administrative action against Purchaser pursuant to Sections 106 and 107(a) of CERCLA, 42 
U.S.C. §§ 9606 and 9607(a), for Existing Contamination.  This covenant not to sue shall take 
effect upon receipt by EPA of Oversight Costs due under Paragraph 22 (Payment of Sum 
Certain for Oversight Costs). This covenant not to sue is conditioned upon the complete and 
satisfactory performance by Purchaser of all obligations under this Agreement [if Additional 
Oversight Cost payments are/may be due under Section X, insert  “, including, but not limited 
to, payment of Additional Oversight Costs pursuant to Section X.”].  This covenant not to sue 
extends only to Purchaser and does not extend to any other person. 

XVIII. RESERVATION OF RIGHTS BY UNITED STATES 

46.  Except as specifically provided in this Agreement, nothing herein shall limit the power and 
authority of EPA or the United States to take, direct, or order all actions necessary to protect 
public health, welfare, or the environment or to prevent, abate, or minimize an actual or 
threatened release of hazardous substances, pollutants or contaminants, or hazardous or solid 
waste on, at, or from the Site.  Further, nothing herein shall prevent EPA or the United States 
from seeking legal or equitable relief to enforce the terms of this Agreement, from taking other 
legal or equitable action as it deems appropriate and necessary. 

47.  The covenant not to sue set forth in Section XVII above does not pertain to any matters other 
than those expressly identified therein. The United States reserves, and this Agreement is 
without prejudice to, all rights against Purchaser with respect to all other matters, including, but 
not limited to: 

a.   claims based on a failure by Purchaser to meet a requirement of this Agreement; 

b.  criminal liability; 
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c.  liability for damages for injury to, destruction of, or loss of natural resources, and for 
the costs of any natural resource damage assessments; 

d.  liability for violations of federal, state, or local law or regulations during or after 
implementation of the Work other than as provided in the Workplan, the Work, or 
otherwise ordered by EPA; 

e.  liability resulting from the release or threat of release of hazardous substances, 
pollutants or contaminants at or in connection with the Site after the Effective Date, not 
within the definition of Existing Contamination; 

f.  liability resulting from exacerbation of Existing Contamination by Purchaser, its 
successors, assigns, lessees, or sublessees; and 

g.  liability arising from the disposal, release or threat of release of Waste Materials outside 
of the Site. 

48.  With respect to any claim or cause of action asserted by the United States, Purchaser shall bear 
the burden of proving that the claim or cause of action, or any part thereof, is attributable solely 
to Existing Contamination and that Purchaser has complied with all of the requirements of 42 
U.S.C. § 9601(40). 

49.  Work Takeover. In the event EPA determines that Purchaser has ceased implementation of any 
portion of the Work, is seriously or repeatedly deficient or late in its performance of the Work, 
or is implementing the Work in a manner which may cause an endangerment to human health 
or the environment, EPA may assume the performance of all or any portion of the Work as EPA 
determines necessary.  Prior to taking over the Work, EPA will issue written notice to Purchaser 
specifying the grounds upon which such notice was issued and providing Purchaser with __ 
days within which to remedy the circumstances giving rise to EPA’s issuance of the notice. 
Purchaser may invoke the procedures set forth in Section XIII (Dispute Resolution) to dispute 
EPA’s determination that takeover of the Work is warranted under this Paragraph.  After 
commencement and for the duration of any Work Takeover, EPA shall have immediate access 
to and benefit of any Financial Responsibility mechanism provided pursuant to Section XV 
(Financial Responsibility) of this Agreement. Notwithstanding any other provision of this 
Agreement, EPA retains all authority and reserves all rights to take any and all response actions 
authorized by law. 

XIX. COVENANT NOT TO SUE BY PURCHASER 

50.  Purchaser covenants not to sue and agrees not to assert any claims or causes of action against 
the United States, or its contractors or employees, with respect to Existing Contamination, the 
Work, [Oversight Costs,] [Additional Oversight Costs] or this Agreement, including, but not 
limited to: 
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a. any direct or indirect claim for reimbursement from the Hazardous Substance Superfund 
established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 112, or 113 of 
CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law; 

b. any claim arising out of response actions, including any claim under the United States 
Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. 
§ 2412, as amended, or at common law; or 

c. any claim against the United States pursuant to Sections 107 and 113 of CERCLA, 42 U.S.C. 
§§ 9607 and 9613.

 51.  Nothing in this Agreement shall be deemed to constitute approval or preauthorization of a claim 
within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d). 

XX. CONTRIBUTION 

52.  Nothing in this Agreement precludes the United States or Purchaser from asserting any claims, 
causes of action, or demands for indemnification, contribution, or cost recovery against any 
person not a party to this Agreement, including any claim Purchaser may have pursuant to 
Section 107(a)(4)(B).  Nothing herein diminishes the right of the United States, pursuant to 
Sections 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2) and (3), to pursue any such 
persons to obtain additional response costs or response actions and to enter into settlements that 
give rise to contribution protection pursuant to Section 113(f)(2). 

53.  In the event of a suit or claim for contribution brought against Purchaser, notwithstanding the 
provisions of Section 107(r)(1) of CERCLA, 42 U.S.C. § 9607(r)(1), with respect to Existing 
Contamination (including any claim based on the contention that Purchaser is not a BFPP, or 
has lost its status as a BFPP as a result of response actions taken in compliance with this 
Agreement or at the direction of the OSC), the Parties agree that this Agreement shall then 
constitute an administrative settlement for purposes of Section 113(f)(2) of CERCLA, 42 
U.S.C.§ 9613(f)(2), and that Purchaser would be entitled, from the Effective Date, to protection 
from contribution actions or claims as provided by Sections 113(f)(2) and 122(h)(4) of 
CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4), for “matters addressed” in this Agreement. 
The “matters addressed” in this Agreement are all response actions taken or to be taken and all 
response costs incurred or to be incurred by the United States or by any other person with 
respect to Existing Contamination. 

54.  In the event Purchaser were found, in connection with any action or claim it may assert to 
recover costs incurred or to be incurred with respect to Existing Contamination, not to be a 
BFPP, or to have lost its status as a BFPP as a result of response actions taken in compliance 
with this Agreement or at the direction of the OSC, the Parties agree that this Agreement shall 
then constitute an administrative settlement within the meaning of Section 113(f)(3)(B) of 
CERCLA, 42 U.S.C. § 9613(f)(3)(B), pursuant to which Purchaser has resolved its liability for 
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all response actions taken or to be taken and all response costs incurred or to be incurred by the 
United States or by any other person with respect to Existing Contamination. 

55.  Purchaser agrees that with respect to any suit or claim brought by it for matters related to this 
Agreement it will notify the United States in writing no later than 60 days prior to the initiation 
of such suit or claim. 

56.  Purchaser also agrees that with respect to any suit or claim for contribution brought against it 
for matters related to this Agreement it will notify the United States in writing within 10 days 
of service of the complaint on it. 

XXI. RELEASE AND WAIVER OF LIEN(S) 

57.  Subject to the Reservation of Rights in Section XVIII of this Agreement, upon satisfactory 
completion of the Work specified in Section VIII (Work to be Performed) [and payment of 
Oversight Costs [or Additional Oversight Costs] due under Section X], EPA agrees to release 
and waive any lien it may have on the Property now and in the future under Section 107(r) of 
CERCLA, 42 U.S.C.§ 9607(r), for costs incurred or to be incurred by EPA in responding to the 
release or threat of release of Existing Contamination. 

XXII. INDEMNIFICATION 

58.  Purchaser shall indemnify, save and hold harmless the United States, its officials, agents, 
contractors, subcontractors, employees and representatives from any and all claims or causes 
of action arising from, or on account of, negligent or other wrongful acts or omissions of 
Purchaser, its officers, directors, employees, agents, contractors, or subcontractors, in carrying 
out actions pursuant to this Agreement.  In addition, Purchaser agrees to pay the United States 
all costs incurred by the United States, including but not limited to attorneys fees and other 
expenses of litigation, arising from or on account of claims made against the United States 
based on negligent or other wrongful acts or omissions of Purchaser, Purchaser’s officers, 
directors, employees, agents, contractors, subcontractors and any persons acting on Purchaser’s 
behalf or under Purchaser’s control, in carrying out activities pursuant to this Agreement.  The 
United States shall not be held out as a party to any contract entered into by or on behalf of 
Purchaser in carrying out activities pursuant to this Agreement.  Neither Purchaser nor any such 
contractor shall be considered an agent of the United States. 

59.  The United States shall give Purchaser notice of any claim for which the United States plans 
to seek indemnification pursuant to this Section and shall consult with Purchaser prior to 
settling such claim. 

60.  Purchaser waives all claims against the United States for damages or reimbursement or for set-
off of any payments made or to be made to the United States, arising from or on account of any 
contract, agreement, or arrangement between Purchaser and any person for performance of 
Work on or relating to the Site, including, but not limited to, claims on account of construction 
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delays. In addition, Purchaser shall indemnify and hold harmless the United States with respect 
to any and all claims for damages or reimbursement arising from or on account of any contract, 
agreement, or arrangement between Purchaser and any person for performance of Work on or 
relating to the Site, including, but not limited to, claims on account of construction delays. 

XXIII. MODIFICATION 

61.  The OSC may make minor modifications to any plan or schedule or the SOW in writing or by 
oral direction. Any oral modification will be memorialized in writing by EPA promptly, but 
shall have as its effective date the date of the OSC’s oral direction.  Any other requirements of 
this Agreement may be modified in writing by mutual agreement of the Parties. 

62.  If Purchaser seeks permission to deviate from any approved work plan or schedule [or SOW], 
Purchaser’s Project Coordinator shall submit a written request to EPA for approval outlining 
the proposed modification and its basis.  Purchaser may not proceed with the requested 
deviation until receiving oral or written approval from the OSC.  

63.  No informal advice, guidance, suggestion, or comment by the OSC or other EPA 
representatives regarding reports, plans, specifications, schedules, or any other writing 
submitted by Purchaser shall relieve Purchaser of its obligation to obtain any formal approval 
required by this Agreement, or to comply with all requirements of this Agreement, unless it is 
formally modified. 

XXIV. APPENDICES 

64.  The following appendices are attached to and incorporated into this Agreement. 

[a. Appendix 1 shall mean ____] 

XXV. NOTICE OF COMPLETION 

65.  When EPA determines, after EPA’s review of the Final Report, that all Work has been fully 
performed in accordance with this Agreement, with the exception of any continuing obligations 
required by this Agreement, including [insert list of such obligations, e.g., continued 
compliance with CERCLA Section 101(40) with respect to the Property in accordance with 
Paragraph 5 of this Agreement, post-removal site controls, record retention, compliance with 
institutional controls, etc.], EPA will provide written notice to Purchaser.  If EPA determines 
that any such Work has not been completed in accordance with this Agreement, EPA will notify 
Purchaser, provide a list of the deficiencies, and require that Purchaser modify the Work Plan 
if appropriate in order to correct such deficiencies.  Purchaser shall implement the modified and 
approved Work Plan and shall submit a modified Final Report in accordance with the EPA 
notice.  Failure by Purchaser to implement the approved modified Work Plan shall be a 
violation of this Agreement. 
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XXVI. EFFECTIVE DATE  

66.  The effective date of this Agreement shall be the date upon which EPA issues written notice 
to Purchaser that EPA has fully executed the Agreement after review of and response to any 
public comments received. 

XXVII. DISCLAIMER 

67.  This Agreement in no way constitutes a finding by EPA as to the risks to human health and the 
environment which may be posed by contamination at the Property or the Site nor constitutes 
any representation by EPA that the Property or the Site is fit for any particular purpose. 

XXVIII. PAYMENT OF COSTS 

68.  If Purchaser fails to comply with the terms of this Agreement, it shall be liable for all litigation 
and other enforcement costs incurred by the United States to enforce this Agreement or 
otherwise obtain compliance. 

XXIX. NOTICES AND SUBMISSIONS 

69.  Any notices, documents, information, reports, plans, approvals, disapprovals, or other 
correspondence required to be submitted from one party to another under this Agreement, shall 
be deemed submitted either when hand-delivered or as of the date of receipt by certified 
mail/return receipt requested, express mail, or facsimile. 

Submissions to Purchaser shall be addressed to: 

With copies to: 

Submissions to U.S. EPA shall be addressed to: 

With copies to: 

XXX. PUBLIC COMMENT 

70. This Agreement shall be subject to a thirty-day public comment period, after which EPA may 
modify or withdraw its consent to this Agreement if comments received disclose facts or considerations 
which indicate that this Agreement is inappropriate, improper or inadequate. 
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___________________________________________________________ 

__________________________________________________________ 

_____________________________________________________________ 

The undersigned representative of Purchaser certifies that it is fully authorized to enter into the terms 
and conditions of this Agreement and to bind the party it represents to this document. 

IT IS SO AGREED: 
BY: 

  Name  (Purchaser) Date 

IT IS SO AGREED:  
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY  
BY:  

Regional Administrator  Date  
Region __  

IT IS SO AGREED:  
UNITED STATES DEPARTMENT OF JUSTICE  
BY:  

Assistant Attorney General Date 
Environment and Natural Resources Division 
U.S. Department of Justice  
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

2GIJ2 
MEMORANDUIVI 

SUBJECT: Bona Fide Prospective Purchasers and the New Amendments to 

FROM: 

CERCLA 1/\/,~11_./"'/ 
Barry Breen, Director X . 
Office of Site Remediaff6;;~ · me=nt-=---------

TO: Superfund Senior Policy Managers (Region I - X) 
Regional Counsels (Regions I - X) 

I. Introduction 

OFFICE OF 
ENFORCEMENT AND 

COMPL~NCEASSURANCE 

Since 1989, EPA has negotiated agreements that provide a covenant not to sue for certain 
prospective purchasers of contaminated property prior to their acquisition, in order to resolve the 
potential liability due to ownership of such property. These agreements are known as 
Prospective Purchaser Agreements ("PPAs") 1

• In January 2002, CERCLA was amended through 
enactment of Public Law 107-118, titled the Small Business Relief and Brownfield 
Revitalization Act ("Brownfields Amendments"). Among other things, the Brownfields 
Amendments provide a limitation on liability for persons who qualifY as bona fide prospective 
purchasers ("BFPPs"). Congress' intent in enacting this provision was to remove certain liability 
barriers to purchases of property and encourage redevelopment. 

EPA believes that, in most cases, the Brownfields Amendments make PP As from the 
federal government unnecessary. The following discussion describes when, primarily because 

1 The PPA guidance is available at OSRE's Web page at 
http://es.eva.gov/oec3losre/poa.html . This guidance is titled· "Guidance on Settlements with 
Prospective purchasers of Contaminated Property," dated May 24, 1995, which superceded 
earlier guidance issued June 6, 1989. The model PPA agreement was last revised on September 
30, 1999. Additional guidance documents on the subject ofprospective purchasers include a 
checklist, issued October 1, 1999, of documents likely to be requested from a prospective 
purchaser seeking a PP A, and a clarification, issued January 10, 2001, of PPA guidance titled 
"Support ofRegional Efforts to Negotiate Prospective Purchaser Agreements (PPAs) at 
Superfund Sites and Clarification of PPA Guidance." The guidance listed is not being replaced 
by this memorandum, but is rather being supplemented. 



of significant public benefit, EPA will consider providing a prospective purchaser with a 

covenant not to sue now that the Brownfields Amendments are law. 

II. Background 

Subtitle B of the new Brownfields Amendments, through the addition of CERCLA 

section 107(r), provides a limitation on liability for a “bona fide prospective purchaser” whose 

potential liability is based solely on the purchaser’s being an owner or operator of a facility, and 

provided that the purchaser does not impede the performance of a CERCLA action. New 

subsection 101(40) defines “bona fide prospective purchaser” as a person, or tenant of that 

person, who acquires ownership of a facility after the date of enactment of the Brownfields 

Amendments, January 11, 2002, and by a preponderance of the evidence establishes the 

following: 

1. disposal at the facility occurred prior to acquisition; 

2. the person made all appropriate inquiry into previous ownership and uses of 

the facility in accordance with generally accepted practices and in accordance 

with the new standards contained in section 101(35)(B); 

3.  the person provides all legally required notices with respect to hazardous 

substances found at the facility2; 

4.  the person exercises “appropriate care” with respect to the hazardous 

substances found at the facility by taking “reasonable steps” to: 

a. stop any continuing releases; 

b. prevent any threatened future release; 

c.  prevent or limit human, environmental or natural resource exposure to 

any previously released hazardous substance; 

5.  the person provides full cooperation and access to the facility to those 

authorized to conduct response; 

6.  the person is in compliance with any land use restrictions and does not impede 

the effectiveness or integrity of any institutional control; 

7.  the person complies with any information request or administrative subpoena 

under CERCLA; and 

8.  the person is not potentially liable for response costs at the facility or 

“affiliated” with any such person through 

a. direct or indirect familial relationship or 

b. any contractual, corporate or financial relationship (excluding 

relationships created by instruments conveying or financing title or by 

contracts for sale of goods or services). 

2  This requirement is very site specific, and will depend on gaining an understanding of 

which hazardous substances if any are on the property, through making “all appropriate inquiry” 

into previous uses of the property. Once the nature of any contamination is more fully 

understood, then any required notices will be more evident. 

2 



The BFPP provisions represent a significant change in CERCLA. For the first time, a 

party may purchase property with knowledge of contamination and not acquire liability under 

CERCLA as long as that party meets the BFPP criteria3. The new Amendments should provide 

significant savings of time and transaction costs. Private parties will now be able to avoid the 

costs associated with negotiating PPAs, and the timing of the transaction will be within the 

control of the parties to the transaction and need not await federal government approval of the 

terms of a PPA. 

A BFPP may be subject to a "windfall lien" under the newly added CERCLA Section 

107(r), up to the amount of unrecovered response costs incurred by the United States at a facility 

for which the owner is not liable as a BFPP, and where the response action increases the fair 

market value of the facility. As to the amount and duration of any windfall lien, the Brownfields 

Amendments state that the amount is not to exceed the increase in fair market value attributable 

to the response action at the time of sale or other disposition of the property.4  The windfall lien 

arises at the time response costs at the facility are incurred by the United States, and shall 

continue until the earlier of satisfaction of the lien by sale or other means, or, notwithstanding 

any statute of limitations under CERCLA Section 113, recovery of all response costs incurred at 

the facility. 

III. Discussion 

EPA’s long-standing policy is not to become involved in purely private real estate 

transactions. The Brownfields Amendments reinforce the appropriateness of that policy. The 

Amendments provide a limitation on liability from CERCLA to persons who qualify as BFPPs 

thereby making a federal covenant not to sue under CERCLA unnecessary. In light of the new 

Amendments, effective as of the date of enactment, purchasers should no longer need PPAs with 

the federal government in order to complete the vast majority of real estate transactions 

involving contaminated property. 

While EPA believes the necessity for PPAs has been largely addressed by congressional 

action, the Agency recognizes that in limited instances the public interest will be served by 

3  CERCLA section 107(q) creates another category of person, a contiguous property 

owner, who will not be considered to be an owner or operator of a facility so long as that person 

makes all appropriate inquiry into previous uses of the property and does not discover that it is 

contaminated. If such person has knowledge of contamination at the time of acquisition, he may 

qualify as a bona fide prospective purchaser under CERCLA section 101(40), so long as he 

meets the other requirements of that section. 

4  Therefore, where the lien arises, the lien shall not exceed the increase in fair market 

value attributable to the response action. 
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entering into PPAs or some other form of agreement5. First, where there is likely to be a 

significant windfall lien and the purchaser needs to resolve the lien prior to purchasing the 

property (e.g. to secure financing), EPA may consider entering into an agreement with the 

purchaser.6 

Second, there may be projects in which a PPA is necessary to ensure that the transaction 

will be completed and the project will provide substantial public benefits to, for example, the 

environment, a local community because of jobs created or revitalization of long blighted, under-

utilized property, or promotion of environmental justice. In these limited circumstances, the 

following examples may provide some general guidelines on when such an agreement may be 

considered: 

1. Significant environmental benefits will be derived from the project in terms of cleanup, 

reimbursement of EPA response costs, or new use, and there is a significant need for a PPA in 

order to accomplish the project’s goals. 

Example: The purchasers are committing to perform significant cleanup as they develop 

the site for a new use and have concerns about facility “owner or operator” liability. 

Example: There has been no facility cleanup, no viable potentially responsible party 

exists who can be required to timely conduct the cleanup (the current owner may be in 

bankruptcy), and no potential developer is willing to undertake the entire cleanup in 

order to develop and use the facility, which, without a PPA, may sit idle for years. 

2. The facility is currently involved in CERCLA litigation such that there is a very real 

possibility that a party who buys the facility would be sued by a third party. 

Example: The United States has an enforcement case under CERCLA Sections 106 and 

107 pending against potentially responsible parties, and the primary defendants have sued 

an additional number of third party defendants, and/or there is a private party 

5  EPA also recognizes that entering into an “agreement” is not necessary in every 

instance where a party acquiring contaminated property has concerns about managing liability 

risks. EPA issued its “Policy on the Issuance of EPA Comfort/Status Letters” on November 12, 

1996, in an effort to help the public better understand the environmental status of certain 

properties and the likelihood that EPA would become involved there. 

6  In some cases, where a BFPP and the United States agree to resolve the United States’ 

windfall lien claim in advance of the BFPP’s purchase of the real property, such an agreement 

may be limited to a settlement of the Section 107(r)(2) lien claim.  As stated above, Congress 

intended the new Section 107(r) to obviate the need for most PPAs and, therefore, settlement of 

the windfall lien claim may be limited to that one issue. It is EPA’s present intent to discuss the 

windfall lien issue more fully in subsequent guidance. 
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contribution action ongoing, and a prospective purchaser has been threatened with 

contribution litigation.7 

3. EPA will consider entering into a PPA or other settlement in unique, site-specific 

circumstances not otherwise addressed above when a significant public interest would be served 

by the transaction and it would not otherwise occur without issuance of a PPA. 

IV. Conclusion 

Subtitle B—Brownfields Liability Clarifications, of the Brownfields Amendments set out 

the limitations on liability that are now a part of CERCLA. It is the Agency’s hope and 

expectation that most real estate transactions concerning acquisition of brownfields properties 

will now move forward with no need for EPA involvement. In those unusual circumstances 

discussed above, EPA remains committed to removing liability barriers to redevelopment of 

property where it may appropriately do so. 

Case specific inquiries as well as general questions regarding this policy should be 

directed to Helen Keplinger in OSRE’s Regional Support Division at (202) 564-4221. 

This memorandum is intended solely for the guidance of employees of EPA and the Department 
of Justice and it creates no substantive rights for any persons. It is not a regulation and does not 
impose legal obligations. EPA will apply the guidance only to the extent appropriate based on 
the facts. 

cc: Susan Bromm (OSRE) 

Paul Connor (OSRE) 

Mike Cook (OSWER) 

Benjamin Fisherow (DOJ) 

Henry Friedman (DOJ) 

Linda Garczynski (OSWER) 

Bruce Gelber (DOJ) 

Bruce Kulpan (OSRE) 

Steve Luftig (OSWER) 

Earl Salo (OGC) 

Alan Tenenbaum (DOJ) 

Jack Winder (OSRE) 

EPA Brownfields Liability Exemption Subgroup 

7  A party may have acquired property and otherwise qualify as a BFPP before being 

threatened with contribution action, but there is no prohibition against EPA entering into a 

settlement with that party after his acquisition of the property. 
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EPA Brownfi elds Grants CERCLA Liability  
and All Appropriate Inquiries 

To be eligible for an EPA brownfields grant to address contamination at brownfields properties, eligible entities 
must demonstrate that they are not liable under CERCLA for the contamination at the site. Accordingly, eligible entities 
who may be considered ?potentially responsible parties@ under CERCLA must demonstrate they meet one of the liability 
protections or defenses set forth in CERCLA by establishing that they are (1) an innocent landowner, (2) a contiguous 
property owner, (3) a bona fide prospective purchaser, or (4) a government entity that acquired the property involuntarily 
through bankruptcy, tax delinquency, or abandonment, or by exercising its power of eminent domain. 

To claim protection from liability as an innocent landowner, contiguous property owner, or bona fide prospective purchaser, 
property owners, including state and local governments, must conduct all appropriate inquiries prior to acquiring the property. 

What is CERCLA? 
The Comprehensive Environmental Response, Compensation 
and Liability Act (CERCLA), also known as ?Superfund,@ 
was established to address abandoned hazardous waste sites. 
Among other things, CERCLA establishes a liability scheme 
for determining who can be held accountable for releases of 
hazardous substances. CERCLA also establishes the authority 
for EPANs Brownfields Program and sets forth which entities 
and properties are eligible for brownfields grants. 

Can state and local governments be found 
liable for contamination at brownfi elds? 
Yes. Under CERCLA, persons (including state and local gov-
ernments) can be liable by virtue of property ownership, 
or by virtue of their actions with respect to a particular site. 
For sites from which there is a release or threatened release 
of hazardous substances, the categories of  ?potentially respon-
sible parties@ include any person or party who: 

�  Currently owns or operates the property, or owned or 
operated the property at the time of disposal of hazardous 
substances; 

�  Arranged for hazardous substances to be disposed of or 
transported to the site for disposal; or 

�  Transported hazardous substances to the site. 

Applicants should note that CERCLA employs a ?strict 
liability@ schemeVthat means it is without regard to fault. 
Accordingly, a person who owns a property from which 
there is a release of hazardous substances can be held liable 
just by virtue of ownership. 

If I am applying for a brownfi elds grant 
do I have to worry about CERCLA liability? 
Yes. Brownfields grantees are prohibited from using grant 
money to pay response costs at a brownfield site for which 
the grantee is potentially liable under CERCLA. 

Therefore, all brownfields grantees who may be potentially 
liable at the site for which they are seeking funds must dem-
onstrate that they are not liable for the contamination that 
will be addressed by the grant, subgrant, or loan. Applicants 
who own or operate the property for which they are seeking 
funding, or who may have owned or operated the property 
at the time of disposal of hazardous substances, must demon-
strate they fall within one of the liability protections. 

Cleanup grant applicants in particular should take note of this 
prohibition. Because cleanup grantees are required to own a 
site to receive brownfields fundingVand because owners of 
contaminated property are liable under CERCLAVcleanup 
grant applicants must demonstrate they meet one of the liabil-
ity protections described above. Some grant applicants who 
do not own the property for which they are seeking funding, 
or who are not seeking site-specific grant funds, may not 
fall within one of the categories of ?potentially responsible 
parties,@ and thus may not have to demonstrate they meet 
a liability protection. 

Please contact your Regional Brownfields representative if 
you are not sure whether you will need to demonstrate a 
liability protection to be eligible for a grant. 
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Who may be protected 
from liability under CERCLA? 
The CERCLA statute provides protection from liability for 
certain parties, provided they comply with specific criteria 
outlined in the statute. Parties provided protection from 
CERCLA liability include: 

�  Innocent landowners (CERCLA §101(35)(A)) 

�  Contiguous property owners (CERCLA §107(q)) 

�  Bona fide prospective purchasers (CERCLA §§101(40) 
and 107(r)) 

�  Units of state or local government that acquire ownership 
or control involuntarily through bankruptcy, tax delinquency, 
or abandonment (CERCLA §101(20)(D)) 

Government entities that acquire property by eminent 
domain (CERCLA §101(35)(A)(ii)) 

What are the conditions for attaining 
liability protection under CERCLA? 
To be eligible for liability protection under CERCLA as an 
innocent landowner, contiguous property owner or bona fide 
prospective purchaser, prospective property owners must: 

�  Conduct All Appropriate Inquiries in compliance with 40 
CFR Part 312, prior to acquiring the property; 

�  Comply with all Continuing Obligations after acquiring 
the property. (CERCLA §§101(40)(C " G) and §§107(q)(A) 
(iii " viii)); and 

�  Not be affiliated with any liable party through any familial  
relationship or any contractual, corporate or financial rela-
tionship (other than a relationship created by the instrument  
by which title to the property is conveyed or financed). 

NOTE: Property acquisition includes properties acquired by 
gifts and zero price transactions. 

 Eastern Manufacturer Brewer, Maine, prior to 
cleanup (above) and after (right) 

How can a state or local government  
demonstrate that it is  
not liable for contamination at a brownfi eld? 
All state and local governments that may be potentially liable 
at a site for which they are applying for funding (including 
site-specific assessment grants, cleanup grants, or subgrants 
or loans from revolving loan funds), must demonstrate that 
they qualify for one of the CERCLA liability protections. All 
non-profit entities applying for brownfields cleanup grants 
also must make this demonstration. 

To demonstrate that it qualifies as an innocent landowner, 
contiguous landowner, or bona fide prospective purchaser, 
the applicant must: 

�  Conduct All Appropriate Inquires prior to acquiring the 
property, and 

�  Comply with all Continuing Obligations after acquiring the 
property. 

State and local governments that acquired a property involun-
tarily through bankruptcy, tax delinquency, or abandonment, 
or by exercising their power of eminent domain, do not have 



 
 

  
 
 

 

 

 

  

 

 

 

 

 
 

 

 

 

 

 

  
 

  

 

to conduct all appropriate inquiries prior to acquiring the 
property, but must exercise ?due care@ after acquiring the 
property (CERCLA §101(35)(A) and §§107(b)(3)(a " b)). 
[Note: One threshold criteria for applicants seeking cleanup 
grant funding is that a Phase I must be conducted prior to 
application submission. Accordingly, although state and local gov-
ernments that acquired property involuntarily are not required 
to conduct all appropriate inquiries for purposes of establishing 
a liability protection, they may have to conduct all appropriate 
inquiries anyway to be eligible for a cleanup grant.] 

" 3 " 

What is “All Appropriate Inquiries”? 
?All Appropriate Inquiries,@ or AAI is the process of conducting 
due diligence or a Phase I Environmental Site Assessment to 
determine prior uses and ownership of a property and assess 
conditions at the property that may be indicative of releases 
or threatened releases of hazardous substances at, on, in, or to 
the property. 

The standards and practices established as comprising ?All 
Appropriate Inquiries@ are set forth in regulations promul-
gated at 40 CFR Part 312. 

EPA recognizes two ASTM International Standards as compliant 
with the AAI requirements:   ASTM E1527-05 ?Standard Prac tice  
for Environmental Site Assessments: Phase I Environmental
Site Assessment Process@ and E2247-08 ?Standard Practice  
for Environmental Site Assessments: Phase I Environmental Site  
Assessment Process for Forestland or Rural Property.@ 

When must All Appropriate Inquiries 
be conducted? 
�  All Appropriate Inquiries must be conducted or updated 

within one year prior to acquiring ownership of a property. 

�  Certain aspects or provisions of All Appropriate Inquiries 
(i.e., interviews of current and past owners, the review 

of government records, the on-site visual inspection, and 
searches for environmental cleanup liens) must be con-
ducted or updated within 180 days prior to acquiring 
ownership of a property. 

Who can perform All Appropriate Inquiries? 
The individual who supervises or oversees the conduct of the 
AAI investigation and signs the final report required in the 
AAI regulation must meet the definition of an ?Environmental 
Professional@ provided in the AAI Final Rule (40 CFR §312.10). 

A person that does not qualify as an ?Environmental Profes-
sional@ as defined in 40 CFR §312.10, may assist in the conduct 
of the investigation if he or she is under the responsible charge 
of a person meeting the definition. 

What are “Continuing Obligations?” 
After acquiring a property, to maintain the liability protections, 
landowners must comply with ?continuing obligations@ during 
their property ownership.The continuing obligations include: 

1. Provide all legally required notices with respect to the 
discovery or release of a hazardous substance; 

2. Exercise appropriate care with respect to the hazardous 
substances by taking reasonable steps to stop or prevent 
continuing or threatened future releases and exposures, 
and prevent or limit human and environmental exposure to 
previous releases; 

3. Provide full cooperation, assistance, and access to per-
sons authorized to conduct response actions or natural 
resource restoration; 

4. Comply with land use restrictions and not impede the 
effectiveness of institutional controls; and 

5. Comply with information requests and subpoenas. 

Where can I get additional information? 
For general information, see the EPA Brownfields website at:  www.epa.gov/brownfields 

For more information on the AAI requirements, see:  http://www.epa.gov/brownfields/regneg.htm  

For more information on continuing obligations, see:  
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-guide.pdf 

Contact Patricia Overmeyer at: Overmeyer.patricia@epa.gov 

Brownfields Fact Sheet 
EPA Brownfields Grants,  
CERCLA Liability,  
and All Appropriate Inquiries 

Solid Waste 
and Emergency 
Response (5105) 

EPA 560-F-09-026 
April 2009 

www.epa.gov/brownfields 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

---------------------------------x 
) 

ARKANSAS DEPARTMENT OF POLLUTION ) 
CONTROL AND ECOLOGY, ) 

) 
PETITIONER, ) 

) 

VS. ) NO-E-86 -29 3 
) 

HALLIE C. ORMOND, ARKWOOD, INC., ) 
MOUNTAIN ENTERPRISES, INC., ) 
C. C. GRISHAM, MARY JO GRISHAM ) 
and MAS'S MERCHANDISERS, INC., ) 

) 
RESPONDENTS, ) 

) 
HALLIE C. ORMOND, ) 

) 
THIRD-PARTY PLAINTIFF, ) 

) 
~cKESSON CORPORATION, ) 

) 
THIRD-PARTY DEFENDANT. ) 

) 

---------------------------------x 
---o---

DEl?OSITION 

OF 

C. C. 11 BUD 11 GRISHAM 

---o---

A P P E A R A N C E S: 

ON BEHALF OF THE PETITIONER: 

PHILLIP S. DEISCH, ESQUIRE 
General Counsel 

·-~ -

Arkansas Department of Pollution Control 
and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

PETldi: 1 S STENOGRAPH SERVICE 
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1 •A P P E A R A N C E S, Continued: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

ON BEHALF OF MASS MERCHANDISERS, INC. AND 
McKESSON CORPORATION: 

DAVID ALLAN GATES, ESQUIRE 
Mitchell, Williams, Selig & Tucker 
1000 Savers Building 
Little Rock, Arkansas 72201 

ON BEHALF OF HALLIE C. ORMOND, ARKWOOD, INC., 
Co C. GRISHAM, MARY JO GRISHAM AND MARY BURK: 

BILL F. DOSHIER, ESQUIRE 
Doshier & Bowers 
Post Office Box 1797 
Harrison, Arkansas 72601 

AND 
DONALD ADAMS, ESQUIRE 

Attorney at Law 
Post Office Box 1912 
Harrison, Arkansas 72601 

ALSO PRESENT: 

Deice Hughes 
Bob Barker 
Marsha Talley 

---o--- .-..._ 

The deposition of c. c. Bud_Grisham was 

taken before me, Susan B. Whitson, c · 
ert~fied Court 

Reporter and notary public within and for the County of 

I 
21 Pulaski, State of Arkansas, duly commissioned and acting, 

22 on Monday, May 11, 1987 beginning at the hour of 10:00 

23 a.m., at the office of Mitchell, Williams, Selig & Tucker, 

24 1000 Savers Building, Little Rock, Pulaski County, 

25 Arkansas. 

PETRE'S STENOGRAPH SERVICE 

2 



,. 

3 

1 Said depo~ition being taken in accordance 

--, • 2 

3 

with the Federal Rules of Civil Procedure and pursuant to 

provisions of the Arkansas Rules of Civil Procedure 

4 at instance of counsel for Mass Merchandisers, Inc. and 

5 McKesson Corporation, in the above-styled cause pending 

6 in the Chancery Court of Boone County, Arkansas. 

7 ---o---
8 

9 THEREUPON, the following proceedings were had, to-wit: 

10 S T I P U L A T I 0 N 

11 IT IS HEREBY STIPULATED AND AGREED by and 

12 between counsel for the parties that al~ forms and 

13 formalities as to the taking, transcribing, transmitting, 

• 14 signing and certification of said deposition in this 

15 action are hereby waived; however, the right to object to 

16 the testimony of the witness on the grounds of competency, 

17 relevancy and materiality is hereby expressly reserved, 

18 other than as to the form of questions as propounded to 

19 the witness, and may be hereinafter asserted if and when 

20 presented at the time of trial of this cause without the 

21 necessity of noting same at the time of taking of said 

22 deposition. 

23 ---o---
24 

• 25 

PETRE'S STENOGRAPH SERVICE 
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P R 0 C E E D I N G S 

THEREUPON, 

C.C. "BUD" GRISHAM, 

having been called for examination by counsel for defendant, 

and having been first duly sworn by the undersigned notary 

public, was examined and testified as follows: 

DIRECT· EXAMINATION 

BY MR. GATES: 

Q State your ~arne for the record, please, sir. 

A Bud Grisham. 

Q What is your address? 

A Number 3C, 3525 Turtle Creek Boulevard, Dallas, 75219. 

Q Mr. Grisham, we've met before, but just for the record, 

I would like to remind you I'm Allan Gates, I am an 

attorney. I represent MMI and McKesson in connection with a 

lawsuit that had been brought by the state. You are 

familiar with that lawsuit, as I understand it, is that 

correct? 

A Yes. 

Q And you understand that today you're here to answer 

questions that we have about whatever facts you might know 

about that litigation, is that correct? 

A Yes. 

Q All right. Now, if I ask you any question and you 

don't understand it, please let me know. We need to be able 

4 
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~ to rely on your questions, is that a fair enough deal? 

• 

2 A On my answers, yes. 

3 Q Yes, and if you don't understand my questions, will you 

4 make sure and ask me to clarify them or to rephrase them so 

s that we can be confident of your answers? 

6 A { Indica·ted yes. ) 

7 Q Fine. And finally, in giving answers, you will need to 

8 give an answer orally rather than just nod so that the court 

9 reporter will have something to transcribe, okay? 

10 A Oh, sure. 

11 Q Fine. First, I would like you to testify -- excuse me, 

12 tell us briefly your relationship to the other parties to 

this litigation, specifically Hallie Ormond and Mary Jo 

Grisham. 

A Hallie Ormond is a friend. 

13 

14 

IS 

16 Q All right. And that's your only relationship with Mr.~ 

17 Ormond? 

18 A Yes. I also have his power of attorney, if that's what 

19 you meant. 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

All right. 

Did you mean a blood relationship? What are you -

Any type of relationship. 

That's it. 

He was at,one point your father-in-law, is that 

25 correct? 

5 
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A Yes, but he isn't now. 

Q All right. 

A I guess, or are you once a father-in-law, always a 

father-in-law? 

MR. DOSHIER: I doubt it. 

THE WITNESS: I don't know. With Hallie, you 

might be. 

BY MR. GATES: 

Q When did you get the power -- Hallie Ormond's power of 

attorney? 

A Oh, a couple of years ago, I guess. 

Q Let's try to get as specific as we can. Was it before 

this litigation was filed? 

A Well, to be -- I would have to look it up. It was --

that particular day I'll have to look it up. I've had it 

for a year or two. It was basically when this started u~~ -

To give you a year date, I would say '85. I would be 

reasonably sure it was in '85. 

Q Is it an unlimited power of attorney? 

A Yes. 

Q Does it have any termination date? 

A No. I assume. I'm not sure 
I 

about his death. I wouid 

have to read the fine print in that, but I assume it 

doesn't. 

MR. DOSHIER: Goes to his death. 

6 
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THE WITNESS: Goes to his death, okay. 

2 BY MR. GATES: 

3 Q Did you discuss with Mr. Ormond the reasons for the 

4 power of attorney? 

5 A 

6 Q 

7 A 

Discuss with him? 

Yes, sir. 

Well, he told me when to have his power of attorney, 

8 so, yes, we discussed many reasons for why I would have his 

9 power of attorney. 

Q 

A 

What reasons did he describe to you? 

Well, estate planning was the main one. That was ·the 

10 

II 

12 

13 

14 

15 

16 

17 

main one. As to other reasons, the fact that his age, he is 

about 82 now, would have been 80 at that time, and he 

decided he couldn't carry on his business, you know, 

efficiently, so he thought it would better if I did that. 

Q Have you conveyed any assets undercthe power of 

attorney? 

18 A Have I conveyed any assets? Well, I've written a lot 

19 of checks. 

20 

21 

22 

Q 

A 

Q 

What types of checks? 

Let's see. Like that there, about four by eight. 

Checks for what types of expenses? 

23 A Legal expenses, personal expenses, nursing care, 

24 doctors, medical. 

~ Q Consulting fees? 

7 
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A Consulting fees? I'll have to think on that. 

Attorney's fees, if that's a consulting fee. 

Q Have you collected any type of a fee since you received 

the power of attorney? 

A No, I have not. 

Q Do you intend to charge any type of fee.to Mr. Ormond? 

A I haven't made up my mind about that. 

Q Other than writing checks, have you conveyed any assets 

since you received your power of attorney, any of Mr. 

Ormond's assets? 

A Yes. 

Q What assets have you conveyed? 

MR. DOSHIER: Let's go off the record here 

just a minute. 

(THEREUPON, a short discussion was held off 

the record. ) ·-~ ·-

MR. DOSHIER: Allan, of course, we didn't lay 

any ground rules for what the deposition was going 

to take, but generally, I was understanding that 

we were talking about issues that were relevant to 

the hearing coming up Friday. You seem to be 
I 

going to explore another issue, which is related 

to some other lawsuit down the line, and I think 

we'll permit that generally, but on the details, 

we're going to object to that and I'm going to 

8 
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tell him not to answer the details. I think it's 

going beyond the scope of this particular 

lawsuit. 

MR. GATES: Well, as far as I'm concerned 

about our discussion, I thought we had a clear 

understanding that this hearing was likely to 

encompass potentially every issue that might come 

up and that we were not going to object on our 

side nor were you going to object on your side to 

discovery as being limited to this hearing. 

The only thing that we were reserving the 

right was that this would not be our only 

opportunity to inquire of these particular 

witnesses. If you have an objection when we get 

to a particular point, I guess you'll just have to 

state it and.we'll have to see where we are when-

we get there. 

MR. DOSHIER: The point is I'm going to allow 

him to answer generally, but not specific 

questions on that issue. 

MR. GATES: When you get to the point that 
I 

you have an objection, I guess we'll have to deal 

with it. 

MR. DOSHIER: Okay. 

BY MR. GATES: 

9 
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Q Back to my original question, Mr. Grisham. Other than 

writing checks, as you've already described, what assets 

have you conveyed of Mr. Ormond's since you got your power 

of attorney? 

MR. DOSHIER: And we object to that and don't 

answer that question. 

BY MR. GATES: 

Q What types of assets have you conveyed in addition to 

writing checks? 

MR. DOSHIER: We object to that and don't 

answer that question. 

BY MR. GATES: 

Q Have you conveyed any real property of Mr. Ormond's? 

MR. DOSHIER: That's the same question, and 

we object to it. 

MR. GATES: We'll need to certify these, I- -

suspect. 

MR. DOSHIER: Yeah, except for real estate 

that's the subject matter of this litigation. You 

can answer it as to that, in that regard. 

BY MR. GATES: 

Q Would you answer the question, please, sir? 

A What is it? 

Q Have you conveyed any real estate that is the subject 

matter of this litigation? 

10 
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A Yes. 

MR. DOSHIER: No. 

THE WITNESS: Yes, that's the subject 

matter. 

MR. DOSHIER: Oh, yeah, he said subject 

matter, right. 

THE WITNESS: Yeah, if I understand, Allan, 

you're talking about the treating plant site, 

right? Is that the question? 

BY MR. GATES: 

Q You are the witness. I've asked you about what you 

have conveyed. If you have conveyed the treating plant 

site, please describe the transaction . 

A Is that your question, did I convey the treating plant 

site? 

Q We'll start with that question, yes, sir. • < ~ 

A Did I convey the treating plant site? 

Q Yes, sir. 

A Hallie Ormond's power -- \'lould you· call them co-power 

of attorneys? Charlie Ormond and myself conveyed a tract of 

ground that included the treating plant site. It was 

83-some-odd acres, which was the original land Hallie 

purchased up there anyhow. In fact, possibly --

Q Excuse me. Let me interrupt you. What was on the note 

that Mr. Doshier just wrote to you you were reading there? 

11 
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MR. DOSHIER: That's our business. 

BY MR. GATES: 

Q Well, let me just ask you directly, and if you're going 

to object on any basis, fine, but what was on the note Mr. 

Doshier just wrote to you? 

MR. DOSHIER: We object to that question. 

MR. GATES: Are you instructing the witness 

not to answer? 

MR. DOSHIER: Witness not answer. 

MR. GATES: Now, I'm going to object to any 

communications with this witness while a 

question is pending and he is in mid-answer, Mr. 

Doshier. I'm entitled to get an answer from this 

witness without coaching in mid-question, and if 

we have to take other steps to get to that point, 

we'll have to do that. 

MR. DOSHIER: Okay. 

BY MR. GATES: 

Q All right, sir. Now, we are talking about the 

transaction, and you've indicated that I believe you and Mr. 

Charlie Ormond jointly conveyed some property which includes 

the treating plant site? 

A I'm a little unclear on that item, Allah. It was 

either that way or Hallie Ormond signed the deed, one of 

those two. Now, it's on public record, so, you know, go get 

12 
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it out of the public record. 

2 Q How much was paid for that site or that parcel by the 

3 transferee? 

4 

5 

6 

A 

Q 

A 

One dollar and other valuable considerations. 

What was the other valuable consideration? 

The consideration, I suppose you would call it, of 

7 being a friend of the family and that would be it. 

8 Q This was a paper conveyance then? It was not an arm's 

9 length purchase and sale for market value? 

10. A Well, actually with the cloud over that treating plant 

11 site, it has a negative market value at this point, so it 

12 would be a little difficult to say whether it was sold at 

13 

14 

market value or not. 

Q Okay. But just so I understand this transaction, did 

15 even the dollar actually change hands? 

16 

17 

A 

Q All right. And the transferee, as I understand it, is 

18 one Mary Burk? 

A Yes. 19 

20 

21 

22 

23 

24 

25 

Q Do you know Ms. Burk? 

A Yes. 

Q Where does Ms. Burk reside? 

A In -- her residence is Dallas, 

Q And how do you know Ms. Burk? 

A She is my sister. 

Texas. 

13 
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Q Did you ask her to serve as the transferee of the 

property? 

A No, I didn't ask her. 

Q Who spoke to her about the property? 

A She -- I don't know of anybody who spoke to her about 

it until she received the deed. 

Q Okay. So she didn't even know that she was going to be 

the transferee until she got the deed? 

A Yes, that's right. 

Q Why did you select Ms. Burk as the transferee? 

A Hallie Ormond did. He was doing some gifting and he 

decided that that would be a good person to gift that 

property to. 

Q Did Ms. Burk know anything about the history of the 

site or the circumstances surrounding the treating plant's 

environmental issues? 

A She would vaguely have known. I would say vaguely, 

yeah. 

Q She was aware at least in general that there was a 

controversy about the environmental issues on the site? 

A I can't speak for that. You would have to ask her. 

Q Well, did she believe the site to be free of 

environmental concerns? 

A You would have to ask her that question. I couldn't 

speak for her on that. 

14 



• 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 ,. 

Q Did she know anything about the site other than what 

you told her? 

A Again, Allan, you would have to ask her what she knew 

and didn't know. I wouldn't start to speak for her on that 

matter. 

Q Why did you and Mr. Charlie Ormond decide to transfer 

the site out of Mr. Hallie Ormond's name? 

A Well, you mean whether Hallie Ormond deeded it or not? 

Is that what you mean? I'm not real sure who signed the 

deed. I can't remember. That'~not important. 

Q Regardless of who actually executed it, it was clear 

that you and Mr. Charlie Ormond were involved in the 

decision to make the transfer? 

A Oh, yeah. 

Q Why did you make the transfer? 

A Well, it was an es.tate planning. It was an estate 

planning. We were working on Hallie's. esta·te, and Charlie 

Ormond has been helping me on that and-so that just one of 

the matters that we decided to deal with at that time. 

Q What was the estate planning consideration in the 

transfer of the property? 

A The consideration? 

Q What estate planning consideration did you have in mind 

when you decided to --

A Well, it was just part of the general overall picture. 

15 
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It was just -- we had a general plan of estate planning for 

Hallie together with a CPA that we hired and other people, 

and this just fell in place with the rest of it. 

Q What portion of that estate plan did this play? 

A What portion, did you say? 

Q Yes, sir. What was the specific purpos~ of this 

transaction? 

A Portion. Do you mean what percentage? 

Q Well, I understand that Mr. Doshier is likely to object 

if I ask about the broader estate plan, is that correct, Mr. 

Doshier? 

MR. DOSHIER: Yes. 

BY MR. GA'rES : 

Q All right. So without that, he is allowing me to 

inquire about this transfer of property. Now, I ask you, 

what was the purpose of this transfer in connection with ·the 

overall estate plan? 

A There wasn't any separate purpose to it. It was just 

all part of the overall plan. 

Q So there was no valid purpose to this as far as the 

estate planning was concerned? 

A Well, of course, there was a valid purpose. It all 

Q What was that? 

A -- had a valid purpose. 

Q What was the valid purpose? 
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A Well, it's just like a jigsaw puzzle, Allan, when you 

are trying to put it all together, it's just one part of the 

puzzle, so it was a part of the dealing with Hallie's 

Ormond's estate plan. 

Q What purpose did this play, however? What piece was 

this in your puzzle? 

A Well, the purpose that it played is that it put his 

estate in good order. 

Q What specific purpose did this transaction have in 

terms of contributing to making his estate in good order? 

A Didn't I answer that? 

Q No, sir. All you said is it does. Now, how did this 

transaction contribute towards putting his estate'in good 

order? 

A Well, one of the main things, as I'm sure you know 

about estate planning, one of the best things you can do is

gifting, and so this fell in the area of gifting,·which 

is -- was part of the plan for Hallie Ormond's estate 

planning. 

Q I thought you just said that the property had a 

negative market value. 

A Well, but it won't always have. 
, I 

Q So this was just generosity to your sister that she was 

selected by Hallie for this gift? 

A Yes, that's right. 

17 



• 

• 

2 A 

3, Q 

4 A 

5 Q 

6 A 

7 Q 

' 

There was no other consideration? 

No. 

Had nothing to do with the liti~ation? 

No, had nothing to do with that. 

Had nothing to do with defeating site access? 

Nothing. 

Was there any discussion of how this transfer might 

8 effect request for site access for environmental 

9 investigation or remediation? 

10 A Any discussion with who? 

11 Q You, did you have discussion with anyone? 

12 A No. No, I did not. 

13 Q Did anyone else discuss to your knowledge, the idea of 

14 

15 

16 

17 

18 

19 

20 

21 

22 

how this transfer might effect site access? 

A 

Q 

A 

Q 

A 

Q 

A 

Not to my knowledge. 

Have you ever testified in any other litigation? 

Yeah, one time I can think of years back. 

What was that? 

15 or 20 years ago. 

What was the nature of that litigation? 

It was a -- nature of it? It was a bank lawsuit 

bank lawsuit against the estate 
I 

against the estate of Tom 

23 Bill Rogers, Sr. 

24 Q What was the subject of your testimony? 

25 A The subject of my testimony was what I knew about some 

18 
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bank notes that Mr. Rogers had with a bank up in Oklahoma. 

2 Q You previously testified that you were married to Mary 

3 Jo Grisham, I believe, is that correct? 

4 

5 

6 

A 

Q 

A 

Just now you say? 

Sometime earlier when we were getting started. 

I do testify to that. You hadn't asked me that 

7 before. 

8 Q 

9 A 

10 Q 

All right. When were you and Mary Jo Grisham married? 

It was in 1957. 

11 A 

12 'Q 

Where did you reside after your marriage? 

Venezuela. 

What was your employment there? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I'm a petroleum engineer by education and worked --

yeah, worked for an oil company. 

Q What oil company? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Exxon. It was Creo was the subsidiary. 

How long were you in Venezuela? 

I was there about three or four years. 

What was your next employment after that? 

Hallie Ormond. 

Where were you employed by Mr. Ormond? 

Yellville. 

What was the nature of your employment? 

I was manager of a sawmill. 

What was the name of the sawmill? ! 

' -
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• A It was H.C. Ormond Supply Company. He wasn't 

2 incorporated, it was just a -- at that time. 

3 Q It was a personal proprietorship of his? 

4 A Yeah, something like that, he and his wife. 

5 Q What types of products did H.C. Ormond Supply Company 

6 sell? 

7 A At that time? 

8 Q (Indicated yes.) 

9 A Railroad ties- was the main thing that was sold from 

10 where I worked. 

11 Q What was the source of supply for those railroad ties? 

12 A Local timber, Arkansas timber. 

• 13 

14 

Q Who treated the timber? 

A The timbers were treated at -- mostly at Leeds, Kansas 

15 City, Missouri. Some down here in North Little Rock. 

16 Q The ones that were treated in North Little Rock, were ·~ 

17 those Koppers? 

18 A Yeah, uh-huh, both plants, in fact, were Koppers. 

19 Q Did Mr. Ormond engage in any treating at the time? 

20 A Yes, uh-huh. 

21 Q What treating facilities did he have at the time? 

22 A He had a treating facility in Saint Joe, Arkansas. 

23 Q What was the name of that facility? 

24 A H.C. Ormond Supply Company. 

25 Q Is that facility still in existence? 

• 
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A No, huh-uh. 

Q Where was it located? 

A In Saint Joe, Arkansas. 

Q Whereabouts in Saint Joe? 

A The -- it's not very big, Allan. 

Q I've been there. 

A It's -- I guess you would call that the north edge of 

town, north edge of town. 

Q Buildings are no longer in existence? 

A No. 

Q How long did Mr. Ormond operate that Saint Joe 

facility? 

A I don't know when it started. That was before my time. 

I would make a guess at the early SO's, but -- and then he 

terminated it sometime .in around, I would say, 1963, right 

in that area, '62, '63. 

Q When you moved back in 1960, did Mr. Ormond have any 

other treating facilities besides the one in Saint Joe? 

A Huh-uh, no. 

Q Have you had any experience with creosote or 

pentachlorophenol treated wood prior to starting up with Mr. 

Ormond in 1960? 

A No. 

Q How long were you in Yellville? 

A Oh, about maybe a year and a half. 
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Q What was your position or responsibility during that 

year and a half? 

A General manager of the sawmill. 

Q Were you cutting raw timber to be treated there? 

A Most of it wasn't treated. I don't remember if any of 

it was treated other than the crossties, and they were 

treated at those plants I told you. The rest of it was 

flooring oak or -- like in this table. 

Q Okay. Now, wait a minute. Did you say you did --

there were treated ties and that was the principal part of 

the business, crossties? 

A Crossties, we produced them in the untreated form and 

shipped them on, sold them that way, and then the railroads 

would take them and contract with Koppers to treat them for 

them. 

Q All right. You didn't do any treating on the site,··~ ~ 

though? 

A No. 

Q That's what I thought I understood you to say. 

A No, we didn't. 

Q What did you do after that year and a half? 
.I 

A After that, well, I continued to work for Mr. Ormond in 

some capacity or other, buying land and various things. And 

then eventually -- then eventually I terminated my 

employment with Mr. Ormond or he fired me, however that 
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happened. And then just worked for myself after that. 

Q Well, you've been -- let's back up and see if we can 

get a little more specific about dates and whats and what 

all the other things besides buying land involved. 

A Yeah. 

Q Now, as I understand it, you've already,testified that 

in 1960, you left Venezuela and you went back to Yellville? 

A Yes. 

Q And you worked there for a year and a half running a 

sawmill? 

A Uh-huh. 

Q So about 

A Building it. It was a new one. We spent most of that 

time actually constructing it. 

Q Okay. So sometime in mid-1962, I guess, somewhere in 

that range, '61, '62 -- '< -

A Yeah. 

Q -- you left the sawmill and started doing something for 

Mr. Ormond, buying land was part of it. 

A Uh-huh. 

Q What else specifically did you do? 

A Well, buying crossties around the country. We would go 

around to other sawmills and purchase these crossties, 

untreated crossties, haul them to a railroad and sell them 

to the railroad, and then they would ship them on to be 
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treated. 

Q How long did you engage in this purchase of crossties 

for Mr. Ormond? 

A Probably I would say for maybe six months or so. 

Q Was that immediately after you left Yellville? 

A Yeah, uh-huh, immediately. 

Q So about the end of 1962, you were no longer engaged in 

that activity? 

A Yeah, earlier than that, I believe. I think it was , 
about early '62 or the latter part of '61, maybe. I believe 

in '62, I was in business for myself. 

Q What was the nature of your self-employment? 

A It was called Arkwood Treating Company. 

Q Where was it located? 

A Saint Joe, Arkansas. 

Q Is this the same treating facility that you described a 

few minutes ago? 

A Yes, uh-huh. 

Q Mr. Ormond operated it from the early SO's until '62 or 

'63? 

A Yeah, or -- yeah, late '61, possibly right in there. 

Q And then, what, you purchased it? 

A Let's see. Well, we leased the property from him and 

purchased the business. That would be --

Q Purchased the inventory --

24 
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• A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 you? 

Yeah. 

-- equipment, rolling stock? 

Right. 

But he owned the land and the fixtures? 

Yes. 

was Arkwood Treating Comppany incorporated? 

No, it was not. 

Who else was involved in th~s business venture with 

10 A Mary Jo, my wife at that time. It was just Mary Jo and 

• 

• 

11 Bud d/b/a, Arkwood Treating Company. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Did you register this d/b/a? 

A We registered the trademark, the Arkwood Treating 

Company name. I don't know about that question. 

Q All right. How long did you operate this Saint Joe 

facility? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Oh, for just maybe a year. 

What did you manufacture during that year? 

Fence posts mainly. 

What treating 

99 percent of it was fence posts. 

What treating materials did you use? 

Creosote. 

Did you use any kind of pentachlorophenol? 

No. 

""-.C:. -
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• Q Use any arsenic? 

2 A No. 

3 Q By arsenic, let me back up. I mean any of the 

4 arsenical wood preservatives. 

5 A Yeah. 

6 Q You're familiar with them, aren't you, in general? 

7 A Yes, yeah, the sauce treatments. 

8 Q Yeah, CCA or SCA and so forth? 

9 A I don't even think they are around or I haven't heard 

10 of them. 

11 Q All right. Was this a pressure treating process? 
\ 

12 A Uh-huh. 

• 13 

14 

Q Was this the first time you had operated a pressure 

treatment process? 

15 A Yes. 

16 Q What was your role in the plant's operations? ..... -

17 A Well, I was the owner. 

18 Q Did you actually go to the facility in the morning and 

19 work there on a typical.day? 

20 A Yes, uh-huh. 

21 Q How many employees did you have? 

22 A We had about 15. 

23 Q Were you familiar with how the process operated? 

24 A Yes, uh-huh. 

25 Q And you were generally the person on site responsible 

•• 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

for the day-to-day operations? 

A Well, we had a general manager, and -- who answered to 

me and he was there all the time. I was there part of the 

time. 

Q What was the general manager's responsibility as 

opposed to yours? 

A Well, he did the hiring and the firing and took care of 

the sales and 

Q Who was the general manager? 

A Ben Depriest. 

Q Did your wife work at the site? 

A N.o. 

Q In any capacity? 

A Huh-uh. 

Q She was just a passive owner? 

A Yes, uh-huh. 

Q What was her percentage ownership? 

A Well, we were sole proprietors. We didn't have a 

19 ·• formal partnership agreement. I would think it was 50 

20 percent. 

21 Q Was this Arkwood Treating Company a full-time endeavor 

22 during that year or so? 

23 A Well, yeah, that and sidelines kind of connected to it, 

24 land purchasing and stuff like that, but it was all related, 

25 yeah • 
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Q I get the impression that you buy and trade and sell 

land pretty much and have throughout your career, is that 

correct? 

A Yeah, with Bob's help. 

Q And I get the impression that for a good period of·this 

time, you've also engaged off and on in the purchase or sale 

of timber, timberlands or timber for products, is that 

correct? 

A Yeah, mainly so we would have supply for these mills. 

Q Okay. When did you cease to operate this Saint Joe 

facility? 

A '60 -- I would say it was early '63 when we really 

ceased -- moved all the inventory. 

Q Where was the inventory moved? 

A Well, we just sold most of it. We just sold it. 

Q What was not sold, where did it go? 

A We might have moved a few bundles possibly to Harrison. 

We had some land right there on the bypass by Harrison-. It 

seemed like we stored some there. 

Q was any moved up to the Omaha site? 

A None of the treated material. 

Q How about the untreated material? 

A Yeah, there's a possibility some untreated would have 

been. 

Q What about the equipment, where did that go? 
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A The equipment, a lot of it went to Omaha and some of it 

was antique and just sold and disposed of. 

Q Sold in antique shops? 

A Well, yeah, kind of. 

Q What -- I take it you just mean it was outmoded 

equipment? It was no longer useful? 

A Yeah, we didn't move it to Omaha. 

Q Sold it for scrap or junk? 

A Yeah, old tanks, yeah. 

Q All right. Did that location ever operate as a wood 

treating facility after you left it, to your knowledge? 

A I don't remember ever seeing it used for that. 

Q What use was it made -- what use was made of that land 

after you left it in 

A I notice there's a service station there. 

Q What did you do after the Arkwood Treating Company .... -

facility shut down in Saint Joe? 

A After it shut down, well, we were in the process of 

building -- Mr. Ormond elected to build this treating plant 

in Omaha, and I helped him with that, and then when it was 

constructed, well, I operated -- I leased that property from 
I 

him and Mary Jo and I operated the treating facility there. 

Q All right. Let me just back up to make sure I 

understand this. I get the impression that the Omaha 

facility, the treating equipment, the cylinders and so 
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forth, was essentially a replacement of the Saint Joe 

facility, is that basically accurate? 

A A replacement? 

Q Yes, sir. That you continued in the wood treating 

business but simply started up on a new site with newer 

facility, newer equipment? 

A Yeah, new equipment. Yeah, we didn't replace much of 

the equipment there with Saint Joe equipment. Some, the 

boiler, I think, was the main item. The rest of it was 

purchased new or somewhere else. 

Q But the Arkwood site constituted essentially a 

continuation -- excuse me, the Omaha site constituted 

essentially a continuation of the Arkwood Treating 

business? 

A Well, yeah, yeah, that would be right. 

Q And then to the -- except for a limited volume of • .. .c, -

treated material, everything that was usable in the way of 

inventory, raw materials or equipment, you took up· to Omaha 

if it was usable, is that correct? 

A Anything -- yeah, anything we could use, we did. 

Q Okay. Were you involved in the design and construction 

of the Omaha facility? 

A I helped on some parts of it. Mr.· Ormond ·took the lead 

in that and it was his money, and so I helped where I 

could. 
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Q What was your role in the design and construction of 

the facility? 

A My role? Well, I was an advisor to Mr. Ormond. 

Q Well, what specifically did you help with? 

A Helped with the dirt work. We built a new road in 

there and I helped lay that out, sort of did the shade tree 

engineering on it, and -- or eyeball engineering. And that 

sort of ground preparation. 

Q Did you help with any of the layout or oversight of the 

construction of the treating facility? 

A I was there most of the time, yeah, I did have some 

other responsibilities, but I was there most of the time 

that was being built • 

Q Did Mr. Ormond consult you in connection with the 

layout or construction supervision of the treating 

facility? 

A Some parts of it, he did. The plumbing part, 

specifically, he did. The buildings and so forth, he did 

not. 

Q Did any of the -- were there any buildings on the Omaha 

land where the Arkwood site is before this treating plant 

and so forth was constructed? 

A No. 

Q It was just vacant land? 

A Yes. 
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Q When was the building constructed? 

2 A I think it -- it completed sometime in '63, late '63, 

3 was the completion of it. Took about a year, year and a 

4 half to build it. 

5 Q Did you continue the operation of the Saint Joe 

6 facility, as far as treating lumber while the Omaha facility 

7 was being built? 

8 A Yeah, we did do -- there was a slight overlap, but not 

9 for very many months, because then at some point we moved, 

10 we were moving the Saint Joe, so all we maintained was the 

11 sales yard there. Those overlapped for maybe a year or so. 

12 'Q Did you have other people involved in the construction 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

design of the Omaha treating facility? 

A The design? 

Q And construction, yes, sir. 

A Well, we had a number of people working, laboring ·~... ... 

people, working on the construction. Design, I don't 

remember -- maybe where, we bought some of the equipment, we 

did ask those people for advice about their particular piece 

of equipment, asked them to consult with us on how to 

install it. 

I 
Q I want to make sure I understand your answer. Are you 

saying that when you purchased a piece of equipment, you 

would ask the manufacturer for specifications regarding 

installation? 
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A Yes, uh-huh. 

Q And then you would follow those specifications? 

A Yeah, uh-huh. 

Q All right. But other than asking specifications and 

suggestions from a supplier of equipment like that, were you 

and Mr. Ormond the only people involved in the design of the 

treatment facility at Arkwood? 

A And Ben Depriest. 

Q What was his role in the design of the facility? 

A Well, he was the general manager I mentioned to you 

before, and he had a lot of practical knowledge. And so we 

would often consult with Ben about his ideas on any part of 

it. 

Q Was he physically on site when the facility was being 

constructed? 

A Yeah, in most-- after we had the dirt work completed,-

he was, yeah. 

Q You mentioned that there were laborers. Were these 

just construction day laborers operati~g under the 

supervision of you, Mr. Ormond and Mr. Depriest? 

A Yes, uh-huh. 

Q Let me be sure I get the spelling for the court 

reporter. Mr. Depriest's las·t name, is tha·t 

D-e-p-r-i-e-s-t? 

A Yeah. 
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A 
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Q 

site 

A 

Where is Mr. Depriest now? 

Dead. 

When did he pass away? 

In about '77 -- '76, '77. 

Did you use any of the employees from the Saint Joe 

to help construct the Omaha site? 

Yes, there were two or three tbat move4 up there. Not 

8 many, most of them didn't want to leave Saint Joe, but two 

9 or three did. 

10 MR. ADAMS: Once you get to Saint Joe, you 

11 never want to leave. 

12 BY MR. GATES: 

13 

14 

Q 

A 

Who are the ones ·that did come with you? 

I can remember a Wayne Scott, Dallas Cunningham and 

15 Jewel Surber, S-u-r-b-e-r. 

16 

17 

18 

19 

Q 

A 

Q 

A 

When did the Omaha Arkwood site commence production?·· M 

You mean of treated material? 

Of treated material. 

Yeah, because we did have a post peeling operation up 

20 there with untreated material for some time before the plant 

21 started. The first scale operations I would say '63, '64 

22 area. Probably full scale in '64. 

23 Q Let me back up. You say there was a post peeling 

24 operation before then? 

25 A We had up in the Omaha area, just -- we peeled posts 
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there and then we would take them down to Saint Joe and 

treat them. 

Q Now, that post peeling operation, was it on the same 

land that the treatment site was --

A No, not initially. No, it was north of Omaha. 

Q A mile or so away? 

A Yeah, a few miles away. 

Q Okay. When was the post peeling operation relocated to 

the Omaha site that is the subject of this litigation? 

A Soon after we did the dirt work, that would have 

probably been in maybe early '63 -- '62, '63. 

Q Now, you had a post peeling operation, were actually 

peeling and taking the logs down to Saint Joe at the same 

time that you were constructing the treatment facility in 

Omaha? 

A Yeah, we would have taken some of them to Saint Joe,-- -

and some of them we would have stored there to have on hand 

when we were ready to treat. 

Q Do you recall when the -- and I may have asked you 

this, and I' 11 apologize, but do you recall when ·the post 

peeling operation in Omaha was moved onto the site that is 

the subject of this litigation? 

A In 1 63. 

Q Can you recall what part of the year roughly? 

A No. 
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Q Just after the dirt work was completed, that was the 

first thing you did? 

A Well, sometime after the dirt work, then we were ready 

to put that equipment there. 

Q What was your role after the construction was completed 

in connection with the operation of the business? 

A I was the owner. 

Q Was it still --

A Leased the land leased the property from Mr. Ormond, 

did not own that or the buildings, but the Arkwood -- it 

was c.c. and Mary Jo Grisham, d/b/a Arkwood Treating 

Company. 

Q Let me make sure I understand this. You continued to 

do business in this same informal unwritten partnership that 

you had with your wife? 

A Right. 

Q And that that business you operated on leased land from 

Hallie C. Ormond, your father-in-law --

A Yeah. 

Q -- and you owned the equipment, rolling stock and 

inventory, is that correct? 

A Yeah, that is correct. 

Q All right. Now, I think I understood you to say that 

Mr. Ormond was involved because it was his money? 

A Uh-huh. 
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Q I wonder if you could tell me what did Mr. Ormond pay 

for in the way of construction? 

A He paid for everything, the buildings, the purchase of 

land, he paid for the dirt work, paid for the buidlings, 

paid the labor. 

Q Okay. So the buildings and so forth ·that he put on 

that land became the fixtures which were part of what you 

were leasing, is that correct? 

A Yes, uh-huh. 

Q The building was his, the treating cylinder was his, 

and so forth? 

A Yes. 

Q Well, then, the only things then that Arkwood, Inc., 

owned was the inventory, the raw materials, and the truly 

movable rolling sto9k? 

A Yes, and office equipment and various stuff like that.-

Q Just the movable personal equipment -- personal 

property? 

A Uh-huh. 

Q Not the fixtures or major installation of the treating 

plant? 

I 
A Right. In fact, as I remember the lease, I think it' 

said anything we built ·there had to stay there, became his 

property if we built i·t. 

Q Okay. I asked you earlier what your role was and you 
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said as owner. I think what I was trying to get at also was 

what you did in connection with this business. 

A What I did? 

Q Yes, sir. 

A Well, Allan, I'm sure you know as owner, you do it all, 

righ·t'? I swept the floor, and I went down and signed bank 

notes, and waded around in the creosote, and I did a little 

bit of all of it. 

Q You had ultimate supervisory responsibility for the 

entire operation'? 

A Yes, I had a general manager at all times, but they 

answered to me, so the responsibility was mine. 

Q Okay. Did you typically report to the site on a normal 

workday? 

A Yeah, the early years especially. Yeah, I maintained 

an office there. 

Q When you say -- excuse me, I didn't mean to in·terrupt 

you, but when you say the early years, what years do you 

have in mind when you say the early years? 

A Well, '64, early' 65, and then it -- after we 

incorporated, of course, it continued on that way, didn't 

change my schedule, work schedule, any because of the 

structure of the company. 

Q Okay. So you -- even after '65 and the incorporation, 

typically Omaha treating facility office was where you went 
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when you went to work? 

A Well, it varied from year to year, but some years i·t 

was that way, other years I maintained an office in 

Harrison, and would be there most of the time and then just 

be in communications with -- by radio or telephone with ·the 

plant site. 

Q Tell me the years that you were -~ you had this ~ffice 

in Harrison and typically would be in communication with ·the 

site. 

A '60 -- I would say '67 up until about 1970, I had an 

office in Harrison, and then I would just go to the plant 

every so often. Sometimes it would be every day of the 

week, and then I might be gone for several weeks. 

Q Okay. Do you feel that during this period, 1967 to 

'70, you had a clear understanding of how the plant was 

being operated? •-..:;. -

A Yes. 

Q And I take it, except for this period, '67 ·to '70, you 

actually did have an office at the plant, and that's 

typically where you went every day? 

A Yeah, yeah. Well, in all cases, I had an office there, 
I 

but it wasn't my primary one. I always kep·t one there ali 

through the years. 

Q Throughout this period, did Mary Jo remain as passive 

partner? 
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A Yes, uh-huh. 

2 Q She had no active duties as far as the operation or 

3 management of the business? 

4 A She kept books for the treating plant for a year or so. 

5 That was about in 1964 or '65. She worked about one year. 

6 Q Did she have any other active role or r~sponsibility in 

7 the management or operation of Arkwood besides that one year 

8 she kept books? 

9 A No, huh-uh. 

10 Q Did she have personal knowledge of how the trea·tmen·t 

11 facility operated? 

12 A I would say no. 

13 Q Did she look to you principally to take care of 

14 whatever issue came up with regard to the management or 

15 supervision of the treating facility operation? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

Yes, yes. 

What materials did you treat with at Omaha? 

What materials? 

Yes, sir. 

All through the years? 

Yes, sir. 

·-... -

I 
Creosote and penta, and, you know, the various mixtures 

23 of same. 

24 Q When you say the various mixtures, did you ever treat 

~ products with both penta and creosote? 
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A Well, not mixed together, no, but --

Q I thought not. 

A But, I mean, you would -- the creosote would have 

various mixtures of another type oil in it, it was never 

just pure creosote. 

Q I understand. 

A No more than penta was pure penta. 

Q And these would just be the active ingredients that you 

dissolve into a carrier well, is that correct? 

A Yes, uh-huh. 

Q And that would be your treating solution, yo~r working 

solution? 

A Yes. 

Q All right. I want to ask you what your relative mix of 

penta versus creosote treatment was by volume. Could you 

tell me that? 

A You mean taking all the years? 

Q Well, year by year, essentially. I realize that it's 

going to be very difficult to recall things 23 years ago, 

but I'm sure you must have a general impression of whether 

you started out doing more penta than creosote or more 

creosote than penta, and how that business proportion 

shifted over the years. 

A Uh-huh. Well, it was all together creosote the first 

year or so, I would say '64, '65, maybe '67. I think the 
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first penta salesman came down ·the road in '67 or '68 and 

told us about this wonderful penta, and then we started 

treating some penta, though it wasn't a rapid changeover 

because the customers were very -- it was difficult to 

switch them, and some never would switch, but so it was more 

controlled by your sales, by your customer, ~hat's what. 

Q But at least prior to 1967 or '68, your production 

would have been ent~rely creosote? 

A Yes, uh-huh. 

Q And subsequent to that, how do yoq think your 

proportions changed over time up to the time of the sale of 

the facility? 

A The sale in '73? 

Q Yes, sir. 

A Well, it went heavy to penta eventually. Let's see, if 

you took it year by year, I would make a guess that • 69, ·-r ·• 

would say, it was probably still 60 percent creosote, 40 

percent penta. 

'70 would have maybe almost swung just the other way, 

and '71, '72 would have been much heavier to penta than 

creosote. 

Q What proportion do you think it would have been in 

'71-72? 

A I would think it would have been at least 75 percent 

penta. 

42 



• 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

Q Now, I thought I understood you to say that the 

customers were slow to switch from creosote to penta? 

A Yeah, pretty slow, yeah. 

Q But then I thought I understood you to say that you had 

fairly substantial volumes as early as '69. 

A Well, what's the question? 

Q Well, did you start using penta eariler than '68, '67, 

that period you've indicated, or was it --

A No, that's about when that's about when we first 

were introduced to penta. 

Q All right. And within a year or two after you started 

up, what do you think your percentage of penta production 

was versus creosote? 

A Within a year or two? 

Q (Indicated yes.) 

A Well, within a year or ·two, it was still heavy, heavy -

creosote, heavy in creosote, and I don't think it went 

beyond the 50/50 mark until probably maybe 1970. 

Q Who were your plant managers during the period from 

sta~tup of operations at Omaha to the sale? 

A Ben Depriest, Dallas Cunningham, Don Young and Bob 

Barker. 

Q Did they serve in that capacity in that order? Did 

each one succeed the former? 

A Ben Depriest was the first. 
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Q How long did he serve as your manager? 

A From the time of operation started up there until 1968, 

that area, '67, '68. Then Dallas Cunningham until probably 

about middle of '69, and then Don Young for maybe three to 

six months, and Bob Barker in 1970. 

Q Mr. Barker served as your general manager continuously 

until the sale to MMI? 

A Yes. 

Q All right, sir. Had Mr. Cunningham worked for you 

before assuming the duties as general manager? 

A Yeah, he was one qf them you asked me if he moved up 

from Saint Joe. 

Q Right, I thought that was it. That's the same man? 

A Yeah, uh-huh. 

Q Okay. How about Mr. Young, have you had any experience 

with him before? ... , ,_ 

A Yeah, he was an employee there for maybe two or ·three 

years. 

Q Did he not work ou.t as general manager? 

A Pardon? 

Q You said 

A No, he said the pressure was too much for him. 

Q Did he continue to work for you after 

A No, I don't -- he might have. I can' ·t remember. I 

don't know whether he did or not. 
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Q How many employees did you have at the facility? 

A At the Arkwood facility in Omaha? 

Q Yes, sir. 

A Well, which year? 

Q Well, basically, throughout, what did the employees 

range from startup to 

A Well, probably -- okay, from startup, you know, during 

the construction was probably maybe four or five, and then 

on up when it was sold in '73, I would say about 15. 

Q All right. I would like you to describe in general 

what the responsibilities of those 15 or so employees were. 

I realize some of them must have worked in the yard driving 

lumber around and so forth, but if you can just kind o£ 

categorize for me what the employees typically did, how 

they 

A Forklift drivers, office manager,·treating room 

operator, peeler operator, post peeler operator, and 

janitorial. 

Q Who were the treating room operators? 

A During those years, Dallas Cunningham. I believe 

Carroll Roberts was. That's the two that jump to mind on 

short notice. I'm sure there were o·thers. 

Q Were you familiar in detail with the treatment 

operation at that treating facility? 

A Yes, I was. 
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Q 

A 

Tell me how that treatment process worked. 

They would open the cylinder door, run the posts in and 

3 close the cylinder door, pressure it up with air to whatever 

4 various times, 40 to 50 psi, then they would pump the 

5 treating solutiqn, whether it was creosote or penta, into 

6 the tank with electric cen·trifugal pumps and bleed the air 

7 off a little at a time as ·they were doing that. 

8 And then when the -- when the cylinder was full, 

9 when it wouldn't hold any more fluid, then they pinched off 

10 the valve that was letting the air out and started 

11 pressuring the fluid into the -- into the wood with steam 

12 pump, switched from the electric cen·trifugal pumps to the 

13 

14 

steam pumps, and then they would pressure in the amount of 

fluid that we wanted to leave that had been planned out to 

15 leave in there. 

16 And then they would release the pressure and start 

17 the pumps in reverse and draw the fluiq back out of the 

18 tank, put it back from whence it came, then draw a vacuum 

19 for 20 or 30 minutes usually, and sometimes a little longer, 

20 and then open the cylinder door and start the whole cycle 

21 over again. 

22 Q 
I 

Okay. When you say open the cylinder door, r: take it 

23 then you draw the trea·ted material out --

24 1\ Yeah. 

25 Q -- of the cylinder --
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A Uh-huh. 

Q -- and stack it somewhere in the yard? 

A Yeah, draw it out on the track and soon it would stack 

out on the yard. Often, it would sit there on the track for 

a while while we ran another off of another siding, cylinder 

full of this wood in there and close the door and do that 

all over again. 

Q What type of excess treating liquids or wastes were 

generated by the process? 

A What? I don't understand that question. 

Q Were there any excess fluids or treating wastes 

generated by this process? 

A Excess? 

Q Yes, sir. Did you have was·tes to clean up to dispose 

of as part of this process? 

A Yes, uh-huh. 

Q Tell me what those were. 

A Well, a valve might leak, a valve might leak. When you 

open the cylinder door, some fluid would come out. 

Periodically during the year, the penta tanks especially, I 

remember, would have to be cleaned out, because they would 

fill up with dirt and emulsion around the heaters, that•s·~n 

the penta side. I don't believe we ever had to clean the 

creosote once. What was your question again? 

Q What did you do with these materials? The fluids and 
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emulsions, whatever you cleaned up or came out of the tank 

when you opened it, the cylinder, what did you do with ·these 

materials? 

A Well, some of them we spread out on the yard, some of 

them we sold to farmers, some of them we especially ·that 

that dripped off the post, just would leave with the 

rainwater, runoff water, go down whatever hole it went down 

or on down off the yard, just run off with the runoff water. 

That's some of the things that were done with it. 

Q All right. What else? 

A Let's see, I said sold to people that wanted to treat 

their own posts. We sold them some of that. But now this, 

you used the word "excess." I'm still ~ little -- not sure 

what you mean by excess. 

Q Well, you described these fluids, I'm not trying to 

trick you and I thought I wanted -- you· know, make sure r-~· ~ 

used the phrase that would cover everything that wasn't 

pumped back in for re-use into the working solution tank. 

A Uh-huh, yeah. 

Q You described there was some that came out of the 

treating cylinders, sometimes you would clean out the tanks, 

sometimes you sold it, sometimes you spread it out on the 

yard. 

A Yeah. 

Q Is there anything else you did with the materials along 
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that line? 

2 A Well, when we cleaned up the boiler room, we went 

3. through various pipes, went down a hole with some of that. 

4 Now, of course, a lot of this depended on what year frame 

5 you are talking about, too. We might have done one thing in 

6 1964 and another thing in 1970, so --

7 

8 

9 

Q 

A 

Q 

Yes, sir. 

-- you have to --

Let's talk about that hole. Was that a hole outside 

10 the treating room itself right by the door there? 

11 A Well, there was a hole there. There were a number of 

12 holes on that yard. 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

Yes, sir. Well, let's -

There was a hole there. 

Let's talk about that particular hole right now. 

Uh-huh, yeah. 

Is that the hole that when you cleaned out the boiler 

18 room that materials were diverted down sometimes? 

19· A For a few years, that is right. When we cleaned out 

20 the boiler room, they would go down that hole. 

21 Q All right. Now, if I understand it, that was just kind 

22 of a little sink hole? 

23 A Yeah, uh-huh. 

24 

f5 

Q 

A 

Is that correct? 

Yeah, it was just a crack in the ground. 
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Q All right. And could you see an opening physically in 

that hole? 

A Yes, you could see a small fissure at the top, uh-huh. 

Q All right. Now, I've seen some sink holes, and 

sometimes there is just gravel or dirt in them and they just 

look like a depression until they fill up with water and 

they just keep draining out. This one actually had an 

opening, I take it? 

A At one time, you could see it like that, and another 

time, it caved in and all you could see was just the 

gravel. 

Q I see. Now, as I ,understand it, there was actually a 

conduit or an opening so ·that when you cleaned out the 

boiler room, you could ~lush these materials through the 

treating room wall into that hole, is that correct? 

A Yes, that's correct. •-..c., ... 

Q All right. And that was standard operating procedure, 

wasn't it, when you cleaned out the boiler room? 

A Well, for a few years, that's right, for some -- some 

short period of year un·til the hole filled up. 

Q When do you think the last material was put down that 

hole? 

A Well, -v1hen I think it was? 

Q Yes, sir. 

A Probably about '80 or '81. 
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Q Well, sir, I thought you said you stopped putting 

2 material down there. That's all I'm trying to get at is 

3 A Yeah, well, it filled up, but the hole was still 

4 left open, and so I assume that some could have gotten down 

5 there. We changed our way of going with it out of the 

6 boiler room, but it was still left as an open hole. 

7 Q Okay. Let me focus on when you changed your me·thod, 

8 okay, as you just described it. 

9 A Uh-huh. 

10 Q When did the hole fill up and you changed your method? 

11 A In that area of around I would say 1968. 

12 Q What did you do with the residue or liquids from the 

13 

14 

15 

16 

17 

washdown of the boiler room when you changed your method? 

You weren't draining them into the hole, the sink hole 

anymore. What did you do with them ·that was the change? 

A Well, I can remember a couple of different things we·~ -

did with it. One, we pumped them out on the ground, had a 

18 pump in there and we just pumped them out on the ground, and 

19 then there were some pipes or a pipe that would lead from it 

20 over -- over ·the railroad dump down into a pit by the 

21 railroad dump by the railroad on that elevation. 

22 Q Was that a pipe that was installed when the treating 

~3 facility was first constructed? 

24 A There was -- yeah,. there was a pipe installed at first 

25 for steam condensatiqn out of the boiler, and that's the 
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pipe that we used at that time. 

Q Well, that pipe had been installed from the very first 

I just want to make sure I understand you. I'm sorry if 

this is repetitious, but when that trea·ting facility was 

first constructed, that pipe that run across the yard to the 

embankmen·t up by the railroad tracks was installed for 

release of steam condensation from the boiler? 

A Well, not the first day the plant was built. Sometime 

during that period, I'm sure before we built the scales 

there, I think we ran that steam condensation just out on 

the ground for a while, but sometime during those years, we 

put those pipes in under -- in under the ground there 

sometime in, say, 1964, '65 up until '68 or -9. 

Q You mean it took four or five years to install that 

pipe? 

A No, that was when we choose ·to install it. 

Q Well, I wonder if you could pin it down a little more 

specifically when you installed that pipe? 

A No, not specifically. I can give you that time frame. 

I remember it was before we built the offices over on that 

side. We used to have a that was just open ground, and 

it seems to me like we dug those in there maybe in -

sometime between '65 and '68. 

Q Was the pipe used for transmitting this washdown liquid 

from the boiler room from the very start? Was that one of 
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your original purposes? 

A No, no, as I remember that, that started in probably 

about '69, '70, right in there. 

Q So it was about a year or two after the pipe was put in 

that you first started using it to transmit boiler room 

washdown? 

A Uh-huh. Yeah, it was after this hole plugged up there 

and we couldn't get any more to go down that. 

Q Was there any creosote in this washdown from the boiler 

room that you put down the hole? 

A Yes, there would have been some. 

Q And I take it there would have been at least in the 

last year or two possibly, some penta as well, is that 

correct? 

A Which year? 

Q The last year or two? 

A What? 

Q That you were putting material down the sink hole right 

in front of the --

A You mean '72 or '73? 

Q Yes. 

MR. DEISCH: Excuse me for interrup·ting. 
,I 

Sorry to be late. 

MR. GATES: Do you want to take a break or 

not? I mean, we're going to need this can go 
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off the record. 

(THEREUPON, a short discussion was held off 

the record. } 

BY MR. GATES: 

Q Mr. Grisham, before Mr. Deisch came in, you were 

talking about the installation of that pipe and when you 

shifted over. I think I understood you to say that the 

washdown liquids from the boiler room that yo~ directed down 

the sink hole would have creosote in them. 

A Yes. 

Q At some level. 

A Uh-huh. 

Q I take it when you were ·treating with penta all of that 

washdown water would also have penta in it, is that 

correct? 

A Yes, uh-huh. 

Q Did you ever sample or at·tempt to' determine what was in 

that water? 

A No. 

Q Was the washdown water the only thing that went down 

that sink hole right in front of the treating room door? 

A Well, dirt and bark, just anything that might have 

accumulated in that sump of the boiler room was washed down 

there, soap, motor oil, you know, anything that might have 

been there when they hosed it down, went down that. 
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Q You mentioned that the waste or the washdown and 

materials were then pipes over the railroad embankment. How 

long did that process take place, from when to when? 

A Over the bank? 

Q Yes, sir. 

A Well, I would say up until the last tim~ I noticed any 

going over there was in the early 80's. 

Q Okay. But was that the routine way of disposing of 

boiler room washdown and similar wastes during the period up 

to the sale from '69 or thereabouts when ·the pipes first 

started getting used through to the sale of assets to MMI? 

A The washdown? 

Q Yes, sir. 

A Well, that and just pumping it out on the ground, and 

the third way would be once in a while the runoff water from 

a heavy rain would come in to the boiler room and pick up~ -

some of that and carry it on out the door. 

Q Did you ever take any of the liquids from the treating 

room or ·the treating materials or treating wastes and use 

them just to hold down dust, spray across the yard? 

A Yes, we did do that, too. 

Q What type of equipment did you use for that? 

A Barrels, I can remember putting it in barrels. 

Sometimes we would put buckets under the door as we would 

open to catch some of that and store it in barrels either 
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for sale or to spread for dust control. And seems like we 

had a tank during some of those years that would -- tank 

truck, had it on a truck, and we would drive up there and 

let that washdown go in that, out on the yard. 

Q The tank truck would actually have a sprinkler on it 

that would apply it or some sort of valve ·that would apply 

it? 

A Well, just a valve, just a valve. 

Q So you just open it up and drive across the yard and 

apply the liquid for dust control? 

A Yeah, I can remember a few times that happened. 

Q Was the treatment facility, and by this I mean the 

treatment room, was it built specifically to be close ·to 

that sink hole? 

A No, I don't even know if -- I don't even think we knew 

it was there at the time. • • .co;; .. 

Q When was the hole and the drain design installed so 

that it -- the boiler room sump could be directed through 

the wall there into the sink hole? 

A Oh, it has been about in '66, '67, something like 

that. 

Q That wasn't part o£ the original design? 

A No. 

Q How did you get the material from the treatment room 

sump into the sink hole before that drainway was created? 
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A Well, that hole wasn't always there, it just showed up. 

2 I think we were shooting through a pole when it showed up is 

3 the first time we saw it. 

4 

5 

Q 

A 

Shooting for a pole? 

Yeah, anytime you did anything up there you had to 

6 dynamite to get it in. I think one of our charges opened 

7 that up. 

8 Q And when was this? 

9 

10 

A 

Q 

That would have been in maybe -- I would say '66, '67. 

Well, now, let me back up. What did you do wi·th the 

11 treating room washdown liquids and other wastes like that 

12 before you had the sink hole there to put it down? 

A Just pumped it out, pumped it out on the ground, or 

pumped some of it. We would pump into barrels. 

13 

14 

15 

16 

Q I gather that this business which you started ·out as an 

informal partnership with your wife was subsequently 

17 incorporated, is that correct? 

18 

19 

A 

Q 

Yes. 

All right. Could you tell me when it was 

20 incorporated? 

21 A It was in mid-year of '65. 

22 

23 

24 

25 

Q 

A 

Q 

A 

What was the purpose of the incorporation? 

Limit liabilities. 

Just traditional corporate purposes? 

Yeah. 

...... -
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- Q There was nothing specific that motivated it? 

2 A No, nothing specific. 

3 Q All right. What was the original distribution of 

4 stock? 

5 A The percentage? 

6 Q Yes, sir. 

7 A It was about -- more than 50 percen·t was Hallie 

8 Ormond, and then it -- the balance was divided equally 

9 between Mary Jo Grisham, myself, and Ina Ann Ormond or 

10 Cunningham, whatever her name was at that time. 

11 Q Ina Ann was Mary Jo's sister? 

12 A Yeah, Hallie's daughter. 

• 
13 

14 

Q Why did Mr. Ormond have a majority interest in this 

corporation? 

15 A He put more money in it. 

16 Q Was there an initial capitalization right at the 

17 corporation? 

18 A Yeah, uh-huh. 

19 Q All right. How much money was then put in in the way 

20 of capital? 

21 A Capital? I don't remember. 

22 Q Well, he didn'·t have 
I 

any ownership -- well, le·t me back 

23 up. Once you incorporated, I gather the corporation's 

24 assets were whatever finances it held in the bank plus the 

25 rolling stock, inventory and equipment? It never did own 

• 
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the land or plant? 

A No, I didn't. 

Q All right. Did Mr. Ormond put in new funds at the date 

of incorporation? 

A Let's see. I just don't remember. I think the record 

will speak for itself, but I don't know. 

Q What record? 

A Well, I suppose our tax returns or whatever, but I 

do not -- I don't remember about the money. I can sort of 

remember what I put in, I think, but I can't remember what 

Hallie put in. 

Q I take it you and your wife had contributed, among 

other things, the assets --

A Uh-huh. 

Q -- at the Omaha site --

I 

A Yeah. ··· -

Q -- as part of your contribution of the capital, is that 

correct? 

A That's correct, inventory and so forth. 

Q Was Mr. Ormond familiar with the operation of that 

site? 

A Yes, uh-huh. 

Q Did he participate in any of the managemen·t or 

supervision? 

A No, he didn't do that. 
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Q Did he visit the site? 

A Very seldom. 

Q But he was heavily involved, I gather, in the original 

design and construction? 

A Yes. 

Q So he knew how it was to be set up and opera·ted? 

A Well, I don't think he was concerning himself that much 

about how it was going to be operated after he built it. He 

built it the way he saw it, and, of course, many things had 

to be changed, but after he leased it, he wasn't concerned 

with how it would be operated. In fact, all the leases 

state that everybody would use their own ways, means and 

methods to operate the facility, so he had no control over 

that. 

Q When you say leases, I gather you're talking about 

leases with Arkwood, Inc.? 

A Well, yeah, he had leases with everybody that leased 

it. Mary Jo and Bud, when ·they were d/b/a, Arkwood, Inc., 

and MMI. 

Q All right. Were these formal written leases in each 

instance? 

A Yes. 

Q All right. Was your lease as Mary Jo and Bud, d/b/a, 

Arkwood Treating Company, substantially similar ·to the lease 

Mr. Ormond had with MMI? 
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A It had similarities, but each one changed, you know, a 

lot of years difference in there --

Q So the lease --

A so there were a lot of changes. 

Q Is there still a copy of that lease around? 

A I don't have it. 

Q Do you know if anyone has a copy of that leas~? 

A The original one, d/b/a lease? 

Q Or any copies of it, yes, sir, of that particular 

lease. 

A I don't know where that one is. I do have the Arkwood, 

Inc. lease, but not that one. 

Q All right. Was the Arkwood, Inc. lease substantially 

similar ·to the MMI lease or the Mountain Enterprises lease? 

A Well, it had some significant differences in it. 

Q What were the significant differences? ·~~, ·-

A Let's see -- the amount of money was differen·t and 

even the form, I think, on the Arkwood side was tied ·to a 

percentage of the gross sales, whereas Mass is with a fla·t, 

weekly fee. That was very different, but also, the wordings 

of the leases were were considerably different about who 
I 

would -- you know, how it would be cleaned up if it was left 

in a mess, for one thing. That's a real significant 

difference in those two leases. 

Q Where is that lease physically located now? 
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A Well, I have copies. Which one now, Allan? 

Q Any leases that you're talking about. 

A Well, I have copies of the Arkwood, Inc. lease with 

Mr. Ormond and his wife, and I have copies of the lease 

between Mr. Ormond and his wife with Mass Merchandisers. 

Q And when you say with Mass Merchandisers, I think 

technically that's Mountain Enterprises, isn't it? 

A Mountain Enterprises, yeah. 

Q Which was a wholly owned sub of Mass Merchandisers? 

A Same difference, yeah. 

MR. GATES: Okay. Do you have any objection 

with making that lease available to us, Bill? 

Your lease? 

THE WITNESS: 

MR. GATES: 

lease, yes. 

MR. DOSHIER: 

Well, you have one, don't you? 

We have the Mountain Enterprises 

Do you have that with you? 

THE WITNESS: I don't know. I don't think I 

do, but we'll certainly get it to you. 

MR. GATES: Well, if you have it, it will 

save a trip. Why don't you take a look? It might 

save a second deposition. 

THE WITNESS: I don't really think I do. 

MR. DOSHIER: I don't. 

THE WITNESS: I'm pretty sure I don't, Allan, 
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but we'll get it to you. 

MR. DOSHIER: I don't know what it has to do 

with this lawsuit. I think you're straying off 

again, but I guess it's okay. 

THE WITNESS: No, I don't I don't see it. 

MR. GATES: All right. This may be a good 

point to take a break and come back. 

(THEREUPON, a lunch recess was held.) 

MR. GATES: Okay, back on the record. 

BY MR. GATES: 

Q Okay. Before we broke for lunch, Mr. Grisham, we had 

been talking about the incorporation of Arkwood, Inc., and, 

if I could, just to make sure my general impression is 

right, I would like to back up for a second and see if I can 

summarize what we -- v1hat you seemed to be telling me this 

morning. 

If I understand your testimony correctly, the Omaha 

treating operation was essentially a continuation of the 

Arkwood business that originally started at Saint Joe, is 

that correct? 

A Well, continuation, Allan, I don't know if I would use 

those words, it was such a completely changed operation 

at -- you know, a different structure to it, but if you're 

talking about --

Q Excuse me, I meant --
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·-- A -- Mary Jo and I were sole proprietors at down there 

2 in Saint Joe, and then when we moved to Omaha, we had this 

3 same sort of business structure, well, then, that's true. 

4 There's no way to correlate the two operations. 

5 Q All right. The new operation was a con·tinuation of 

6 your business in the treating, wood treating, business? 

7 A Yes, uh-huh. 

8 Q And you retained the same basic customer base, I 

9 assume? 

10 A Retained? No, not necessarily. No, that wouldn't be 

11 necessarily true, because of moving locations had something 

12 -to do with our customer base, and we acquired, you know, a 

• 13 

14 

different customer base. The main reason we moved to Omaha 

was to be on the railroad, and that opened up a different 

15 market for us. 

16 Q Okay. 

17 A So I think the complexion of the customer base changed 

18 pretty rapidly after we were up ·there. 

19 Q Okay. Let me approach this from a differen·t direction 

20 then. From the time the Omaha facility started treatment 

21 operations, the first year or two at least, you and Mary Jo 

22 were the operators in a personal proprietorship, is that 

23 correct? 

24 A Yes, that's right. 

25 Q The business that you operated, you and Mary Joe 

•• . ,:;;-
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operated, at Omaha as a personal proprietorship was 

incorporated as Arkwood, Inc. sometime in 1965, is tha·t 

correct? 

A Yes, right. That, with I think some o·ther outlying 

operations came into it at the time of incorporation, too, 

at the ·time of incorporation. There was some other 

operating yards involved that I believe Mr. Ormond owned at 

that time, and we put them all together in a corporation. 

So it did take in all o-f what was happening at Omaha plus 

some other locations. 

Q Could you describe to me, just briefly, what those 

other locations and operations were? 

A Yeah, they were what we call concentration yards. They 

weren't treating plants, they were where we process the 

material, and then it would end up at Omaha when it ·was 

ready to be treated. 

Q Did you process the timber in any £ashion at any of 

those other locations? 

A Yeah, we did. We peeled it like sawmills, peelers, 

differen·t machinery that did jus·t about everything to i·t 

except treat it. 

Q How many different locations did you have? 

A At the time of incorporation? 

Q Yes sir. 

A Probably -- I guess we had maybe three or four o·thers. 
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Q Did the ownership of stock change from the point of 

incorporation to ·the ultimate dissolution of Arkwood? 

A Yes, ownership did. 

Q What changes took place? 

A Well, Mary Jo and I ended up with 100 percent of ·the 

stock, Jo's with 50 percent, and me with 50 percent, at the 

time tha·t Mass acquired the company. 

Q 1973? 

A Yeah. 

Q When you say "acquired the company," you're referring 

to the acquisition of assets contract on or around March of 

'73? 

A Yeah, I'm referring to the pooling of interests where 

we received Mass Merchandisers' stock for our 

Q we+l, I understand you are using certain terms. I want 

to make sure we get to the objective facts. We're talkin·g ~ 

about the contract that was, I believe, March the 23rd, 

'73. There's a lot of debate about exaQtly --

A Uh-huh. 

Q -- what that transaction is going to be. 

A I think you and I are talking abot1;t the same thing. 

Q I understand that. Well, I want to make sure ·that I 

am. You' 11 recall, I think, that there was a·ttached to our 

pleadings a contract, had an agreement and plan of 

reorganization, March 29th, 1973? 
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A Yeah, that was part of the aquisition, yes. 

MR. DOSHIER: We want to make an objection 

here, and let him go ahead and answer, but we want 

the record to show that the parties dispute the 

true meaning of that transaction. And if Mr. 

Gates wants to call it one thing and Mr. Grisham 

views it another way, we want the record to show 

that he's not admitting to Mr. Gates' theory of 

what that transaction was. 

MR. GATES: Oh, I understand ·that. 

BY MR. GATES: 

Q I want to make sure that we are talking about the same 

transac·tion, and whatever label you or your lawyers attach 

to it, you're reserving rights to say whatever it is your 

lawyers claim and --

A Uh-huh. 

Q -- that you understand there may be a dispute within 

MMI about the consequences of that overall transaction. 

A Well, sure. 

Q All right. Now, you said that's only part of the 

transaction, and again, when I say that, I mean the 

agreement and plan of reorganization document, which was 

attached to our complaint that I'm holding in front of you. 

A Uh-huh, yeah. 

Q What other parts of that transaction did you have in 
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mind? 

A Well, I didn't have any particular in mind. There were 

a number of different areas of that transaction from the 

first conversation about it right up until several years 

later. 

Q Well 

A And I would say up until Arkwood was dissolved, which 

was in 1974. 

Q Why don't you tell me what your understanding of that 

transaction was in detail, then, from start to finish? 

MR. DOSHIER: I want to object to tha·t, and I 

don't think ~'m going to let him answer that. I 

don't see as that has anything to do with this 

issue here, Allan. That's a different lawsuit, 

and I know we're going far afield, but I do want 

to hold it to the lawsuits that are being filed, -

that have been filed, and this seems to go into 

the issue of liability and other issues that 

aren't involved in this lawsuit. How are they 

involved in this lawsuit? 

MR. GATES: Well, as I understand it, they're 

involved directly in the lawsuit in that, as I 

understand it, there's a defense to the effect 

that any liabilities that Arkwood, Inc. may have 

are liabilities which you will contend MMI should 
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be responsible for, because of some aspect of this 

transaction. Now, if you are not going to assert 

that defense, then we certainly have no objection 

to leaving this area of inquiry alone, for now. 

MR. DOSHIER: We're not necessarily going to 

assert the defense, but we're going to be here all 

day if you try to cover everything that's involved 

in all the lawsuits. I'll never get to the 

witnesses I want to depose. · 

MR. GATES: Are you going to assert at the 

hearing this Friday any defense to the relief 

requested on the basis that ~ny portion of the 

liability of Arkwood, Inc. should be borne by 

MMI? 

MR. DOSHIER: Portion of liability? 

MR. ADAMS: We're going. to assert at the ~~ ~ 

hearing on Friday that the courts should not 

approve your going in there with this plan under a 

reservation that you may subsequently recover any 

part of your M.t\fi 's expenditures by going in ·there 

and doing the testing. 
I 

MR. GATES: And will one of your theories be 

that MMI is supposed to be responsible for Arkwood 

Inc.'s liabilities? 

MR. ADAM$: That is correct. 
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MR. GATES: Well, then, this is directly 

relevant, because this is, as I understand it, ·the 

only basis for you to assert that MMI is --

MR. ADAMS: I don't believe so. 

MR. GATES: -- responsible in any capacity. 

MR. ADAMS: I don't think it's ·the only 

basis, but I think your question's too broad. Ask 

8 him specific questions about the transaction. 

9 MR. GATES: Well, I was just trying to ·track 

10 the man's own wording. 

11 BY MR. GATES: 

12 

13 

14 

Q You understand the transaction, or series of 

transactions, in fact, you were ·talking about, negotiations, 

the transactions ultimately involved that lead to the 

15 contract dated March 29, 1973, and then you said subsequent 

16 events leading all the way through to the dissolution of ··• ~ 

17 Arkwood, Inc. subsequently. Do you remember that testimony 

18 

19 

20 

21 

22 

23 

24 

25 

of yours? 

A Similar to that. 

Q All right. I want you to tell me your ·Understanding of 

those transactions from day one to the finish. 

THE WITNESS: What do you say, Bill? 

MR. DOSHIER: Yeah, go ahead. I would like 

for him to ask you questions, .though. 

THE WITNESS: Ask me a question, Allan. 
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• BY MR. GATES: 

2 Q Tell me your understanding of those transactions as you 

3 understood them to occur. 

4 A Well, no, you've got to be a little bit more specific 

5 than that. That's too general. 

6 Q What was the first contact you had in connection with 

7 the transaction? 

8 A In 1972, Tommy Rogers, Jr. came to me, approached me 

9 about an acquisition of Arkwood, Inc. 

10 Q Tell me what happened next. 

II A Tommy Rogers asked me if we would be interested in 

12 trading 100 percent of Arkwood's stock for a negotiated 

13 • 14 

amoun·t of MMI stock. 

Q What was your response? 

15 A That I would be interested. 

16 Q Tell me what happened next. 

17 A We negotiated how many shares of MMI stock would be a 

18 fair amount to trade for 100 percent of Arkwood stock. 

19 Q What was the amount? 

20 A 85,500 shares. It was pretty close. 

21 Q 85,500 shares of MMI stock? 

22 A Uh-huh. 

23 Q For all of the stock --

24 A All of the outstanding shares of Arkwood stock, which 

25 Mary Jo and I owned 100 percen·t of that at the time . • ~ . 
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Q And this was the only the structure ·that you had 

negotiated up to that point, stock for stock swap? 

A Yes, uh-huh. 

Q What happened next? 

A Gosh, what happened next? Well, let's see, the next 

thing, Bob and I were in negotiations to buy a company over 

in Oklahoma, and Tommy said to go ahead and buy that 

company. We would work out an agreement whereby if this 

stock trade didn't work, well, he would -- he would help us 

buy that company, Mass would. He's speaking with full 

authority of MMI, and so that was the next little item that 

came in there. He said go ahead and buy that company, 

because they were interested in quickly doubling or tripling 

the volume of business that Arkwood was doing. 

Q What was the name of that company? 

A Reese Tie Company. 

Q Did you acquire the company? 

A Yes, we did. Bob and I went over there to buy it and 

we made a deal with this guy, a pretty good size deal, 

and -- well, we went to lunch, and we were going to pick up 

the ticket, and Bob and I had gone all the way over ·there 
I 

and didn't neither one of us have a dime, and we had already 

made the deal with him. I think it made Mr. Reese feel a 

little insecure about this deal, but so we did acquire 

that, and under an agreement that I had with Mt\1I to Tommy 
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Rogers, Jr. 

And anyway, we moved forward with doing several items 

of business, because Tommy assured me the deal was going to 

go through, but because of the corporate structure of 

things, i·t would take so many mon·ths, and by the time the 

differen·t attorney mulled it around and changed it two or 

three times, well, he -- but he wanted to get on with the 

he wanted to get on with the program. That's the kind of 

guy he is, and so we did that. Also, he -- we needed some 

more operating capital, so he arranged for tha·t through 

Mass. 

Q Now, ·this was operating capital for Arkwood, Inc.? 

A Yeah, uh-huh. In order to expand, do some expansion 

that Tommy wanted to see in the overall planning of things, 

he provided some more capital for us through Mass. 

Q How much and when? ·-~. · 

A Well, it was in 1972. As to how much, Allan, I would 

say somewhere between 80- and 150,000. That was mainly for 

inv~ntory. 

Are we going -- you wan·t to keep on with this thing, 

Bill? 

I 
MR. DOSHIER: I guess so. He's going to have 

to come to Harrison tomorrow. 

BY MR. GATES: 

Q Were stock certificates issued in connection with this 
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addition of capital? 

A Yes. 

Q To whom were the stock certificates issues? 

A Well, they got issued several times because they had 

them wrong, so which time? 

Q Each time. 

A Each time. All right, the first time we got down there 

to close them all and we had all these high powered 

attorneys, Joe Girard and Walter Davidson, they had them 

all -- everything all around twice as big a conference table 

as this --

MR. DOSHIER: Wait a minute. He asked you 

for the capital, for $80- or $150,000. Are you 

talking about that? 

THE WITNESS: I thought he asked about stock 

certificates. - -

BY MR. GATES: 

Q I asked if there were any stock certificates issued in 

connection with this addition of capital. 

MR. DOSHIER: The $85- to $150,000? 

THE WIT~ESS: Oh, no, none of that or the 

Reese deal either. 

BY MR. GATES: 

Q MMI gave $80- to $150,000 to Arkwood, Inc., is ·that 

correct? 
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A Yeah, they -- yeah, that is right. 

2 Q And received no stock certificate? 

3 A Huh-uh. 

4 Q Was there a promissory note issued in connection with 

5 this? 

6 A I'm sure there was a letter or note or something to 

7 that effect. Tommy, undoubtedly, had me write a letter. 
/ 

8 Q So this was a loan? 

9 A Yeah, uh..,.huh. 

10 Q So MMI loaned Arkwood, in '72, this amount? 

11 A Uh-huh. 

12 Q All right. Subsequent to that, what happened next? 

13 A What happened next? Well, I suppose Arkwood's board 

14 met and approved it. 

15 Q Approved what, sir? 

16 A The Mass -- this transfer. 

17 Q The stock swap? 

18 A Yeah, uh-huh. 

19 Q Approved it as a stock swap? 

20 A However they approved it. However they approved i·t in 

21 the meeting. 

22 Q 
I 

Well, now, as I understand it, this was Arkwood's board 

23 you' re talking about meeting. 

24 A Uh-huh. 

25 Q And I take it you were on the board? 
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Yeah. 

And Mary Jo was on the board? 

Uh-huh. 

2 

3 

4 

A 

Q 

A 

Q And I assume that was about it as far as the board was 

5 concerned? 

6 

7 

8 

9 

Well, no, we had various board members. 

Who else was on the board at that time? 

I don't remember. Bob probably was. 

Was Mr. Barker at this meeting? 

I'm sure he was, yeah. 10 

11 

A 

Q 

A 

Q 

A 

Q Now, what specific proposal is it that Arkwood's board 

12 approved? 

13 

14 

A Well, Tommy's proposition to us to acquire a company 

and we -- in whatever form we did approve it at that board 

15 mee·ting. That was one of the events that happened. 

16 Q Did you have a written contract or a proposed contract-

17 at that time? 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

A letter of intent. 

Do you still have a 

I haven't seen it. 

What was -- "l.vhat did 

It said tha·t Mary Jo 

copy of that letter of intent? 

I don't know if I have it or not. 

the letter of intent say? 

and Bud -- I think i·t was worded 

23 however we wanted the stock distributed, whether or not in 

24 our children's name or so forth and so on, would received 

25 85,500 shares of Mass stock for 100 percent of the Arkwood 

I 
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stock. It was a small number, 600 shares or something, 

whatever Arkwood's was. 

Q Who signed the letter of intent? 

A Tommy, and I guess I did, too. 

Q Is this the proposal that you say Arkwood's board 

approved? 

A Yes, uh-huh. 

Q What happened next? 

A I would -- who would know if this sequence of events 

follows in date order, bu·t at some point, Mass, MMI's board, 

met and approved ·the tr ansa tion. 

Q All right. Well, I understood you to be refusing to 

answer any questions of simply describing the narrative as 

you understood it, so I'm going to keep asking you specific 

questions until you get comfortable describing the narrative 

to me at any point you want to pick up and proceed, that •·s -

fine. 

A Well, I think we're about there. 

Q Well, would you continue with the next events that you 

understood took place that are relevant to this 

transaction? 

A Well, at that time, we involved CPA's and attorneys. 

Tommy and I turned it over then and went on about our 

business of managing the companies. 

Q And you don't know what happened next? 
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A Well, that's -- well, then, they -- it cultivated, you 

know, came to a head on an agreement eventually, and we had 

a closing, and then the Arkwood employees more or less 

became MMI employees, through the Mountain Enterprises, but 

that was just more or less a legal maneuver. We didn't ever 

have Mountain Enterprises' checks or Mountain Enterprises' 

struc·ture. It just -- t,'le were all of a sudden, Bob and I 

were MMI employees. 

Q When you say ·there was a closing --

A Uh-huh. 

Q -- I take it the closing was to close on this con·tract 

dated March 29, 1973, that we talked about before? 

A That was part of it, yeah, and there were reams of 

closing documents, which your file there would not hold. 

Q Ultimately that transaction was no·t closed as a stock 

swap, was it? 

A I won't try to interpret that. 

Q Who owned the stock the day after the closing of 

Ark\vood, Inc.? 

A Who owned it? 

Q Yes, sir. 

I A I can't answer that. That's a legal question that I. 

wouldn't start to answer. I know who owned the MMI stock. 

Q The truth of the matter is, you and Mary Jo owned the 

Arkwood, Inc. stock for some substantial period of time 
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after that closing, is that not correct? 

A I couldn't answer that. 

Q You don't know whether you were a stockholder of 

Arkwood, Inc. after the closing of that transaction? 

A No, I wouldn't possibly know that, because part of the 

deal was ·that we would turn over the minute book and all the 

stock records and all the Arkwood records to MMI's 

attorneys. I believe it was a Walker law firm at that time. 

And they were to take it and dissolve i·t as they saw fit. 

Now, I wasn't privy to whether it would be done that very 

day or 20 years later .. That was their decision. So they 

took the 

Q Did you read the documents in connection with this 

transaction? 

A Yes, uh-huh. 

Q Are the documents in connec·tion with this transaction,~ 

do they accurately reflect the rights and responsibilities 

of the parties? 

A No, I couldn't say that they do. 

Q Okay. What's different about your understanding as 

opposed to the written documents? 

A I don't have any comment on that. 

Q Yes, sir, I think I'm entitled to an answer to that. 

If you believe there are differences, I'm entitled to know 

what differences you believe there are. 
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A Well, you'll just have to give me a little time to 

2 think on that. 

3 Q 

4 A 
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Take all the time you wan·t. 

You mean days? 

MR. DOSHIER: You are going into something 

outside what we consider to be the scope of this 

deposition anyway, Allan. I mean, we're allowing 

it, but I don't think that it's fair for you to 

expect this guy to come up with the answers to all 

your questions, and if he doesn't know them, I'm 

going to tell him to say, "I don't know them at 

this time." He'll just have to 

MR. GATES: Well, now that you're through 

coaching him, Bill, I will tell you that anytime 

you say to me that you are not going to assert a 

defense related to the nature of this transaction-

at this hearing, I'll be happy to defer this 

examination. 

But so long as you are going to retain the 

right to assert any kind of defense based on the 

character of the transaction at the hearing coming 
.I 

up Friday, then I'm going to insist on pursuing 

it. And I'm going to ask the Judge if this 

gentleman refuses to answer or declines to answer, 

that that defense be stricken. 
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MR. DOSHIER: Go ahead and ask him. 

BY MR. GATES: 

Q Would you answer my previous question, please? 

A What was it, Allan? 

Q My previous question was, what differences do you 

understand -- or what differences are there between the 

rights and responsibilities as described in the written 

documents and your understanding of what the transaction was 

to be? 

A I'm going to try to answer that from memory. I would 

have to be looking at the documents. They're too 

voluminous. They are voluminous. You haven't near seen all 

of them, and it would just -- it wouldn't be fair to you or 

me to try to answer that just off the cuff. 

Q Can you think of one as you sit here today? 

A One what? 

Q One difference. 

A One difference? Well, I can think of a difference in 

my mind that the Mass attorneys didn't dissolve the Arkwood 

corporation in the time frame that I had in mind that they 

would do it. It was in retrospect, although back then it 
-I 

didn't make much difference, we were just all busy trying 

to make money for the company, but it seems funny to me that 

it went maybe a year, year and a half, before ·they decided 

to go ahead and dissolve it. 
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----~·· ·-- ·--~---------·-----~- -----~--~---.,.._,.. ......... -~-

So, you know, you have agreements and then people 

sometimes change -- change the outline of it after it's 

already signed, and I'm certain that that happened. I think 

that happened a lot in this case. 

Q What documen·ts were changed after they were signed? 

A Now, I --

MR. DOSHIER: He said agreemen·ts, not 

documents. 

BY MR. GATES: 

Q All right. What agreements were changed after they 

were signed? 

A Well, not until I do a little homework on those 

documen·ts when is that date, Allan, that agreement? It's 

something in '73, right? 

Q It's in March of '73, yes, sir. 

A Yeah, and it's 100-some-odd pages and there's probably-

another 100 pages of other documents and agreements, and I'm 

not going to try to recite those from memory. 

Q Let me ask you a simpler question. You, indeed, 

executed the March 29, 1973 agreement, didn't you? 

A Yes. 

Q And Mary Jo did as well, didn't she? 

A .Right. 

Q And do you -- did you understand yourself to be bound 

by the terms of the provisions of that agreement? 
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A Yes. 

Q All right. Is there anything that you can tell me that 

relieves you from any responsibilities under that 

agreement? 

A That relieves me from it? 

Q Yes, sir. 

A No, I can't tell you of any that relieves me from it or 

binds me to it. 

MR. GATES: Well, we're going ·to reserve the 

right to see this man again on this -- given the 

way you've limited the examination and the way he 

has limited his answers. 

THE WITNESS: Well, I think you all reserved 

that. This isn't going to be the final deposition 

of any of us, is that not right, Allan? 

MR. GATES: It's certainly not going to be" -

your last deposition, that's correct. 

THE WITNESS: Didn't you and Bill discuss 

·that we're --

MR. DOSHIER: Just let me and him find that 

out. You don't need to worry about ·that. 

BY MR. GATES: 

THE WITNESS: Let me get some water. 

MR. GATES: Sure. 

(THEREUPON, a short break was taken.) 
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Q Are you ready to proceed, Mr. Grisham? 

A Sure. 

Q Is Hallie C. Ormond competent, mentally competent a·t 

this time? 

A No. 

Q When, in your opinion, did Hallie C. Ormond cease to be 

mentally competent? 

A About -- in my opinion, about three months ago. 

Q Have you spoken with doctors regarding Mr. Ormond's 

condition? 

A Well, you got that letter, didn't you? 

MR. DOSHIER: Just answer. 

THE WITNESS: Yes, yes, I have. 

BY MR. GATES: 

Q Have you consulted with Mr. Ormond's doctors other than 

in connection with getting the letter that was mailed to ·me

about his condition? 

A Yes. 

Q Have you inquired with his doctors about his mental 

competence to conduct his own affairs or testify? 

A Yes. 

Q When did you first do so? 

A Well, now, wait. Do what? So you had asked me to --

Q Inquire about Mr. Ormond's mental competence, of his 

doctors. 
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That, about three months ago. 

What are the doctors' names that you've inquired of? 

Doctor Tom Bell. 

Any others? 

Doctor Charles Ledbetter. 

Any others? 

Doctor Joe Bell Wilson. 

Any others? 

Doctor Tom Hoberock. 

Would you spell that last name? 

Close. H-o-b-e-r-o-c-k. 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q Are there any other physicians you consulted regarding 

Mr. Ormond's mental competence? 

A Yeah, let me see. I believe I spoke once with Doctor 

Don Vowell. 

Q 

A 

Q 

Are there any others? 

I believe that's it. 

Have each of these physicians indicated that they 

19 believe Mr. Ormond to be incompetent? 

20 

21 

A 

Q 

Yes. 

Have these inquiries all been within the last three 

22 months? 

23 

24 

25 

A 

Q 

A 

Yes. 

To each of these physicians? 

Uh-huh. 
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Q You described previously the power of attorney that you 

held. Is that power of attorney exercisable solely by your 

signature? Excuse me, let me back up and ask that question 

differently. 

You hold a power of attorney, which you can exercise on 

Hallie c. Ormond's behalf, is that correct? 

A Yes. 

Q Can you exercise that power of attorney acting by 

yourself? 

A No, that's Charlie, Charlie Ormond, Charles L. Ormond. 

It takes both our signatures. 

Q You can take no action on behalf of Hallie Ormond 

alone, is that what I understand your testimony to be? 

A Well, now, on signatures, I think tha·t' s right. You 

asked me about signatures, but I think I can take 

actions -- . .._, -
Q Under the power of attorney on his behalf is what I'm 

getting at. 

A Uh-huh. What is my power of attorney, Bill? 

MR. DOSHIER: You can take it on 

non-signature items by yourself. 

THE WITNESS: I can take it on non-signatut~ 

items by myself. 

BY M:R. GATES: 

Q Are you a signatory on the checking accounts or bank 
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- ---- ----------- ------- ------ --------- -------,----~---.••<,......,.._... ___ .,..,u=g 

accounts of any sort for Hallie c. Ormond? 

A Yes, uh-huh. 

Q Can you exercise that right without another signature? 

A Yes. 

Q On any account? 

A Yes. 

Q Are you paying Mr. Ormond's day-to-day bills? 

A I pay some of them and he has a bookkeeper that pays 

some. 

Q And these are all out of his accounts? 

A Yes. 

Q His medical bills, are you paying those as well? 

A Just now and then. Mostly his secretary takes care of 

that. 

Q All right. You have described earlier the operation of 

the Omaha treating facility during the tenure prior to the _ 

'73 sale. I would like to direct your attention now to the 

period of time that MMI operated the facility. 

A Uh-huh. 

Q And I think you understand that to be from essentially 

March of '73 until the end of 1984, is that correct? 

A Well, in my mind, I usually say from the first of '731
• 

Q From 1973, some point in '73? 

A Yeah, yeah. 

Q To the end of '84, is that correct? 
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Yes. 

Did MMI's operation of that site differ in any 

3 significant respect from the way you knew the site to 

4 operate before MMI? 

5 A Ask it again, Allan. 
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Q Did MMI's operation of that site differ in any 

significant respect from the way you knew the site to 

operate before MMI took over? 

A Well, certainly it operated in a many fold times 

larger, because of the -- mainly because of the Reese Tie 

Company acquisition, that doubled the production we had 

available to sell, so all of a sudden we were able to 

operate at a much larger volume. So that was the 

significant -- significant thing as far as the rest of just 

the general day-to-day operation as we tha·t managed it and 

worked for it, it was basically the same, just a bigger ··~ -

operation. 

Q Did their -- excuse me. Did MMI engage in any 

different waste disposal practices than had been customary 

or common during the period prior to MMI's takeover? 

A It was -- \vait, no, it was all about the same, just 

more volume, more of it. 

Q Have you initiated, pursued or made demand on any 

insurance policies? 

A Yes, we've been trying to get our insurance company 
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to -- or yes. 

2 Q What companies? 

3 A Maryland Casualty and, I guess, maybe either 

4 Transamerica or St. Paul. Seems like it was St. Paul. 

5 Q What response has Maryland Casualty made to any 

6 claims? 

7. A All of them that we have approached about it tell us 

8 they are not going to help us defend it. 

9 Q Have you initiated litigation against any of the 

10 insurance companies? 

11 A Yes. 

12 Q Which companies have you initiated litigation against? 

13 A Maryland. We didn't file on St. Paul in that, did we? 

14 MR. DOSHIER: (Indicated no.) 

15 THE WITNESS: Maryland. 

16 BY MR. GATES: ··4 • 

17 Q Where has litigation been commenced? 

18 A San Antonio. 

19 Q In whose behalf has that litigation been commenced? 

20 A In mine, I think, isn't it, Bill? 

21 MR. DOSHIER: Yeah. 

22 be Hallie's, 
I THE WITNESS: Soon to I guess: 

23 MR. DOSHIER: Except it's you. 

24 THE WITNESS: At the present time, it's just 

25 mine. 
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BY MR. GATES: 

Q Bud Grisham versus? 

A Yeah. 

Q Is Arkwood, Inc. a party to that litigation? 

A I don't think it is. I don't remember seeing that on 

any of the documents. 

Q Are you the insured party in the policies in question? 

A Arkwood, Inc. was some and then, of course, Mary Jo 

and I would have been for that short a period, '64, just 

before Arkwood was incorporated. We always had CGL policies 

and 

Q But you are suing for the period in which you were 

personally responsible at the site as proprietors and any 

coverage you had for Arkwood, Inc., as well? 

A I assume so. I couldn't tell you exactly for sure. 

Arkwood -- the time during Arkwood, I couldn't tell you ··~ -

about that little year or year and a half there, probably. 

Q What's the status of that litigation? 

A Oh, they've answered it, Maryland's answered it, and 

it's set for sometime in 1988, March, 1988, or something 

like that. 

Q Have you ini tia·ted any investigations at the Omaha 

site? 

A Yeah, I've been up there a lot myself. 

Q Aside from 
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A A few tests, you know. Done a few tests. 

2 Q What tests have you done or had done? 

3 A I've done a few tests on the spring and runoff water, 

4 and then visual tests. 

5 Q What type of visual tests? 

6 A Well, the kind you go up there and look at it and smell 

7 it. 

8 Q Just simply visually inspect? 

9 A Yeah. 

10 Q All right. Who has conducted or been involved in the 

11 testing of the springs? 

12 A What lab? 

• 13 

14 

Q Anybody who has been involved. 

A Well, let's see, Bill Doshier has been involved. Let's 

15 see, Morris Cramer, and then a lab -- what's the lab, Bill, 

16 Interplex? ·• -

17 MR. DOSHIER: Yeah, American Interplex. 

18 THE WITNESS: American In·terplex. 

19 BY MR. GATES: 

20 Q Who collected the sample? 

21 A Bill Doshier collected some samples and Morris Cramer 

22 collected some samples. 

23 Q Were you with them at the time? 

24 A Yes, I was. 

25 Q Have you received results of these samples? 

• 
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2 

3 

A 

Q 

A 

Some, some of them we have received. 

What were the results of those samples? 

I think ran from -- some of it from .8 to 3.1 on the 

4 spring, and on the runoff, somewhere in that same 

5 neighborhood. 

Let me back up. 3.1 on the spring? 

Uh-huh. 

6 

7 

8 

Q 

A 

Q Is this the spring that comes out of a cave just on the 

9 left-hand side of the road as you head down it? 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Q 

A 

Q 

A 

Right. 

The county 

Yeah. 

Just past 

Right. 

All right. 

Right, we 

road? 

the gate? 

And that was 3.1 parts per million? 

had one test like that. We have some 

17 haven't got the results back yet. 

Q 

A 

Q 

A 

3.1 parts per million what? 

Penta, PCP. 

Did you analyze for any creosote constituents? 

No, we didn't. 

When are the other results due? 

that-... ·-

18 

19 

20 

21 

22 

23 

Q 

A Gosh, I don't know. I hope to get them within the next 

24 week or two, but can't count on those labs. 

25 Q You mentioned a number .8. What sample was .8? 
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A 
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A 

I think that was on the runoff water. 

Was that .8 parts per million penta? 

Yeah, uh-huh. 

Where was that sample collected? 

I believe that one was down -- down by the gate. 

MR. DOSHIER: I don't think you're right, but 

that's as best you can. 

THE WITNESS: I don't think I am, either. 

MR. DOSHIER: Do the best you can. 

MR. GATES: Is this part of the information 

you said wasn't available on Friday? 

MR. DOSHIER: No, no, that's the test he's 

waiting on. 

BY MR. GATES: 

Q 

A 

Q 

A 

Q 

How many samples did Mr. Doshier collect? 

Three or four. 

One at the spring, one of runoff.· What was the -

Well, two -- I guess there were three. 

Tell me each 

20 A Seems like ·there were two runoffs and one -- no, wait a 

21 minute. Yeah, that's right. Doshier collected one at the 

22 spring and two runoff, I believe, is correct. 

23 Q When were these collected? 

24 

25 

A 

Q 

Oh, it has been a couple of months ago. 

Prior to the first of the year? 
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No, since the first of the year. 

Mr. Doshier refrigerate this sample? 

Yes, uh-huh. 

What was the method of refrigeration? 

He had a styrofoam cooler with some ice in it. 

What other samples have been collected? 

Morris Cramer collected -- let's see. I believe three 

samples. 

Q 

A 

Where were the samples collected? 

Two from the mouth of the spring where it comes out of 

11 the ground there, and one about 130, -40, yards down the 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ditch where the spring water runs. 

Q 130 yards from the mouth of the spring? 

A From measured on the road. 

Q Along the roadside? 

A Yeah. 

Q This would be on the other side of the road, on the 

right-hand side of the road as you head down it, away from 

the highway? 

A No, on the same side as the spring. 

Q 

A 

Q 

A 

Q 

When were these samples collected( 

About a week ago. 

Do you have any results back on any of these samples? 

No, huh-uh. 

Any other samples that you've collected? 
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A That's all I remember. 

Q Any other tests that you've done? 

A Just the -- just the visual inspection of the area, 

site and the tunnel and so forth. 

Q Are there any other tests that you've had done by 

anyone else? 

A No. 

Q What else have you asked Mr. Cramer to do besides 

collect these samples and have them analyzed? 

MR. ADAMS: We're going to object to tha·t and 

instruct him not to answer that. Mr. Cramer will 

appear as an expert witness in the case. His 

directions came from counsel, and you may depose 

him if you would like. 

MR. GATES: Well, of course, the opportunity 

to depose him is going to be meaningless because -

he is not finished and will not be effectively 

available to us, but set that aside, I'm not 

really looking to do -- to attempt to determine 

work product at this point. What I'm instead 

attemping to do is determine the scope of the 

investigation which is the basis for the objecti~:m 

to the site access. 

Now, you have asserted an objection to our 

request for site access that it would interfere 
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with your investigation. What I want to find out 

is what investigation has been commissioned. 

MR. ADAMS: We have asked him to review this 

plan and be prepared to testify concerning it. 

MR. GATES: All right. Is he going to review 

that on the plant site physically?_ 

MR. ADAMS: I don't do his job for-nim, he 

don't do my job for me. 

BY MR. GATES: 

Q Has there been any other investigation of the site that 

you know of requested, Mr. Grisham? 

A Tyson did one. 

Q That you've requested, Mr. Grisham. 

A Oh, that I've requested? 

Q Yes, sir. 

A No, there is nothing. 

Q You are aware that your attorneys have asserted that 

you have an investigation underway at the site, and tha·t 

this investigation of yours is a reason why si·te access 

should not be granted, aren't you? 

MR. ADAMS: That's not correct. That's not 
I 

what I said. Tha·t may have been what Mr. Doshier 

said. That's not what I said a few minutes ago. 

MR. GATES: No, I understand that. It's what 

has been said in written pleadings. 
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MR. ADAMS: Okay. Fine. 

2 THE WITNESS: What was the question? 

3 BY MR. GATES: 

4 Q Are you aware that your attorneys have asserted that 

5 you are conducting an investigation at the site and that the 

6 proposed RIFS, or si·te access that we want, would interfere 

7 with your investigation? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. DOSHIER: Just tell him the Cramer 

investigation is the only one we know about. 

MR. GATES: I'm going to object to this 

blatant coaching and telling the witness what to 

answer. Now, I'm entitled to know what this man 

knows without you telling him what to say. 

MR. DOSHIER: We object to that statement. 

We think you're entitled -- if this is discovery, 

you're entitled to discover the facts that we have 

in our possession. 

MR. GATES: Discovery is to be --

MR. DOSHIER: You're tricking the witness 

into something, he doesn't understand your tricky 

questions. I'm just helping him understand --

MR. GATES: You're just helping· him along, '1 

I understand. We're trying to get at the truth of 

what he knows, Mr. Doshier, not what you hope to 

subsequently come up with. 
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MR. DOSHIER: Do you want a truthful answer, 

because he didn't understand that question? 

MR. GATES: I want to know what his knowledge 

is, and I'm entitled to know that, and I'm 

entitled to conduct this deposition and not have 

you interrupt in between the givin9 of the 

question and the telling of the answer by this 

witness. 

MR. DOSHIER: I think you're trying to trick 

the witness --

MR. GA'rES: I'm not trying to ·trick him at 

all. 

MR. DOSHIER: and use it on him later. 

You've been told 

MR. GATES: Now, back on the record, with the 

witness, if you don't mind. ·~, ... 

BY MR. GATES: 

Q Are you aware that your attorneys have asserted that 

you are conducting an investigation? 

A I'm aware that they've contracted with Mr. Cramer to do 

some technical work. As to how it ties in with the legal 

answering of the motions and all, I leave that up to my 

attorneys. 

Q Is there anything that you know of in the way of 

investigation under way other than Mr. Cramer's work? 
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A Just what I'm doing myself, just the investigation that 

I'm doing myself. 

Q We'll get to that. Is there any other investigation, 

besides wha·t you're doing yourself and what Mr. Cramer's 

doing, that you know of? 

A · Outside of myself, Mr. Cramer and my attorneys, I don't 

know of any other. 

Q All right, sir. And I think I know what Mr. Cramer is 

up to. Let me ask you what you are up to. What 

investigation are you conducting? 

A Well, I'm trying to at least follow the paper trail to 

verify what -- which I've long ·thought is that the site is 

rapidly Cleaning itself Up 1 jUSt good, Old mother na·ture iS 

taking care of a lot of it since Mass decided to quit 

treating up t~ere, and I've long suspected that, and so I'm 

doing everything I can to follow that trail. 

Q What are you doing specifically to follow that trail? 

A Well, as I say, a lot of paper trail, though there is a 

lot to learn by spending a lot of time up there, and to 

Q Tell me what you mean. Excuse me. I don't mean to 

interrupt, but you said it twice and I don't understand. I 

want to make sure I understand your testimony. I 
You say y6u 

were following a paper trail. Tell me more specifically 

what you mean by that. 

THE WITNESS: You want me to answer that, 
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24 

25 

Bill? 

MR. DOSHIER: Yeah. 

THE WITNESS: The -- well, the test results 

go back all through the paperwork to 1981, when 

Mass first was advised of this, and the tests that 

were taken at tha·t time and ·the physical 

conditions of the site, and also the way people 

remember the site at that time, and so follow it 

on down through as to the condition it's in now, 

and some of it is in the form of -- you know, I've 

done some graphs and so forth, and just to 

establish what the tests are using test results 

that are public information or in the work plan 

or in various other places that you can -- that 

you can find them. 

BY MR. GATES: •cc. • 

Q All right. Well, I want to make sure I understand the 

basis of any objection that your counsel have raised to this 

RIFS workplan being done or MMI being allowed on the site 

for that purpose. 

Now, if I understand it you say you are examining test 

reports and the like and doing graphs --

A Yeah. 

Q ·that's simply examining the records, isn't it, of 

this 
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A Yeah, mostly comes from the records that's through 

there. 

Q And determing what the changes in concentrations may 

have been, is that correct? 

A Sure, that's all anybody has done. It's in that work 

plan. 

Q And that is something that you do in the records, not 

out at the site itself, is that correct? 

A Well, I spend a lot of time there. 

Q I understand that, but at least as far as examining the 

records, there's nothing about site access that would 

interfere with your abi~ity to do that, is there? 

A Well, that's a very good possibility there might be. 

Q All right. Tell me how it would interfere. 

A Well, I might be forbidden to go on the site. That 

might be part of the ruling tha·t came down. '""" -
Q If you are not forbidden to go on the site, how would 

your investigation or inquiry be impaired or interfered 

with? 

A Well, your investigation, you might have your equipment 

right there where I want to put my equipment. 

Q Wha·t equipment are you going to put in and where and · 
I 

why? 

A I don't have that clearly ready to answer you today. 

That's still in the planning stage. 
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• Q What equipment are you planning to put on the site? 

2 A I don't have a plan for that today. 

3 Q When do you expect to have one? 

4 A You mean when? 

5 Q Yes, sir. 

6 A Well, here in a few days. 

7 Q Who are you consulting with for purposes of developing 

8 this plan? 

9 A Well, I'm basically using my own counsel and my 

10 attorneys. 

11 Q What type of work do you plan to do with this 

12 equipment? 

• 13 

14 

A I might drill a few holes. 

Q Have you discussed this drilling that you propose to 

15 undertake with the EPA? 

16 A No. 

17 Q Have you entered into any agreement with EPA that wou 

18 will not further alter the site? 

19 A No. Wait, let me take that back. I believe I did tell 

20 them on the phone. What are you grinning about? 

21 Q I thought you might recall that. 

22 
I 

A Yeah, I think we told them that we weren't going to do 

23 anything, but we haven't signed any agreement with them. 

24 Q So you just told them that, you're not necessarily 

25 MR. DOSHIER: Without letting them know. 

• 
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THE WITNESS: Yeah, without letting them 

know. I think we did tell Ruth that we wouldn't 

go back up there without letting her know about 

it. 

BY MR. GATES: 

Q Do you intend to abide by that? 

A Yes. 

Q But you haven't discussed these plans that you just 

men·tioned in your earlier testimony with EPA or Ruth Israli 

or anybody els.e? 

A Yeah. Right, they're too changeable. They're in the 

planning stage in that there is no need to mention them 

until they are firm. 

Q Do you propose to tell EPA about these before you 

undertake them? 

A Yeah, sure. 
~- ·-

Q If EPA objects, do you propose to-follow through with 

them anyway? 

A I'm going to go with my legal rights on that. 

Q What do you understand your legal rights to be? 

A I understand my legal rights are to retain attorneys 

I 
and have them advise me as to what they are, and that if we 

can go do our testing without advising the EPA, well, 

certainly, we would do it within our legal rights. 

Q So you would do so notwithstanding any oral agreement 
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you have with EPA? 

A I don't think my attorneys would go along with tha·t a·t 

all. 

Q All right. So unless you have to, you won't tell EPA 

or get their approval 

A No, I don't mind telling EPA at all. I would be happy 

to. 

Q Do you intend to? 

A Be happy to. 

Q Do you intend to? 

A Yes, I intend to. 

Q When do you intend to tell ·them about these plans you 

have? 

A When 

MR. GATES: Well, we're talking about a man 

who is saying he is going to develop this plan4n-

a couple of days, I presume the day before the 

hearing, and he is playing cat and mouse games 

with me and I intend to pin him on this un·til I 

£ ind out whe·ther he is going to dishonor his 

express agreemen·t with EPA and whether he is going 

I 
to make up a plan come the day of the hearing and 

defeat my ability to engage ip meaningful 

discovery with regard to whatever kind o£ 

proposal it is he has in mind. 

104 



i 
2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

• 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

HR. ADAMS: He has just got through 

responding to that. He will tell the EPA if he 

formulates a plan and is going .back on there to 

do -- carry that plan out. He will abide by 

that. 

MR. GATES: All right. He just said he would 

abide by his legal rights. If he could get away 

with it, he'll do what he pleases, I ga·ther. 

BY MR. GATES: 

Q Is that correct, Mr. Grisham? 

A Well, if she could read that back? I don't remember 

that wording. 

Q What is it about the RIFS work plan that will interfere 

with your investigation other than there might be a piece of 

equipmen·t in the way? 

A Well, that work plan right there has a lot of things~ -

that interfere with me in itr a lot of misrepresentations 

and errors and outright lies, and naturally, that would 

interfere with anything that I might plan to do. 

Q What misrepresentations do you believe are contained in 

it? 

A 
.I 

Well, do you want me to read you some of them, or do 

you want to 

Q Yes, I want to know what your objections are to the 

plan, absolutely. 
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A Well, here is one I object to. It says, "H.C. Ormond 

commences operation as a simple proprietorship." That's an 

outright misrepresentation. 

Q You and Mary Jo, I take it, commenced as a simple 

proprietorship instead? 

A Yes; I told you that. 

Q All right. What other errors or misrepresentations do 

you believe there are in it? 

A Well, "use of sink hol~ for sludge disposal terminated 

1971 to '72. Quantity of sludge decreased due to increased 

product cost and more efficient use of treating ~elutions." 

Well, obviously, all of these that address the question 

of liability, Allan, I object to as being a part of a 

supposedly technical work plan, which is, you know, more 

slanted ·toward determining liability than it is actually 

getting the job done of finding out what to do up there on -

the site, so I would object to anything in there that is 

written ·tha·t way. 

Q Well, I would like you to be specific about the 

particular references that you object to. You had your 

opportunity to participate in this in a cooperative fashion, 

and you're the one who has chosen not to go that route. 

Now, if you have a specific actual objection, let's hear 

about it. 

A I didn't have an opportunity to participate in this. I 
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was not allowed to see that until it was signed. I wen·t to 

2 the EPA sever~l times to look at the work in progress, and 

3 they would not allow me to see it. They said, "You can see 

4 it when it's signed by all parties." So I did not have the 

5 opportunity to participate in that. 

6 Q Well, I think the record will reflect exactly what your 

7 opportunity was. What specific factual objections do you 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

have? 

A Well, I've given you a couple of them. 

Q You've mentioned two, 11 Hallie C. Ormond commences 

operation as a proprietorship," and you say no, that's your 

responsibility, not Hallie's. 

A Here's one that's in here. Says, 11 Under MMI 

management, several changes were made in plant operations 

and waste disposal. The sump drain line was improved to 

provide for more effecient re-use of oil. Air pressure ~ -

vacuum time was increased during treatment process to 

eliminate and reduce treated wood bleeding." I object to 

that. 

Q 

A 

You think those things did not happen? 

I certainly do not. I think that they happened at 

22 all. 

23 MR. DOSHIER: This is it right here. Is 

that all it is there? 24 

25 THE WI'rNESS: "During the early years of 
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operation, fev1 precautions were taken ·to prevent 

secondary releases of wood treating solutions to 

the environmen-t. The was·te oil was 

BY MR. GATES: 

II 

Q Excuse me. Let me back up. What precau·tions were 

taken? 

A Let me finish reading this. 11 During the early years of 

operation, few precautions were taken to prevent secondary 

releases of wood treating solutions to the environment. The 

waste oil was disposed into a sink hole located near the 

treating cylinder room. Disposal into the sink hole was 

discontinued prior to 1971. 11 

I think this one right here is one I already ready you, 

Allan. 

Q Let me back up if you've finished. What is false about 

the statements you just read? • .. .c. .. 

A Well, now, I've read you all these. You haven't asked 

me what's false about all of them. That's going to take us 

all day to go into that. 

Q The ones you've just read. I think I have an idea 

about some of these others. I wan·t ·to know what you think 

is false about the one you just read starting with early 

operations and ending with where we just finished up. 

A Well, I certainly don't agree that few precautions were 

taken to prevent secondary releases of wood treating 
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solutions to the environment. 

Q What precautions were taken? 

A Why, every kind. You don't think I like to throw that 

expensive oil away, did you? So I naturally took every kind 

of precaution to not have lines break, to not let chemicals 

get away, creosote or penta or whatever it was, that we 

could save and dump back in the tank and re-use. 

Q Just help me, specifically what precautions? 

A I just did. 

Q You said trying to keep lines from breaking. What 

else? 

~ Okay. There's one precaution. 

Q What else? 

A To put buckets under the cylinder door to catch the 

fluid that we could re-use or re-sell. 

Q What else? ........ , .. 

A Okay. Oh, we continually tried to improve on the 

treating operations. We experimented with the air and 

vacuum part of it to try to not have the fence posts leak 

more of this off than necessary. 

Q Were you successful? 

I 
A Not very. Didn't work too much, but it probably helped 

some. Another precaution we took was to -- especially in 

the earlier years, \'le were able to do this to make sure ·that 

our fence posts were good and dry before we treated them. 
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Leave ·them out on these other yards drying before we brought 

them up to treat them. 

Q Anything else? 

A I'm sure there are, but I'm not thinking of, but I will 

think of them in due time. 

Q Well, let's take some time now and I want you to think 

real hard and see if there's any other precaution that you 

can think of as we sit here now. 

A (No response.) 

Q Is there any other? 

A Yes, I'm sure there are many areas. 

Q What? 

A (No response.) 

Q There has been a long pause, Mr. Grisham. I'll repeat 

the question. What precautions? 

A No, I heard your que$tion, I'm thinking about them. · .. we 

pick up out of the boiler room wi·th a pump, and· if ever just 

pure penta came -- it was separated say as from water 

through a leak in the pipe, we would pick that up and pump 

it back in the tanks. 

MR. DOSHIER: We want to make an objection 

I 
to you, Mr. Gates. I think you are badgering the 

witness. He -- some of these objections he says 

just shouldn't be in the work plan. That it --

no place in the work plan. 
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MR. GATES: I understand your objection. I 

want you to state i·t after the man has finished 

his answer. I don't want any more coaching of 

this witness in between questions and answers. 

MR. DOSHIER: I don't care what you want. I 

have a right to object if I want to. He has told 

you he objects to it because it shouldn't be in · 

the work plan, a plan that's endeavoring to go in 

there to determine what should be done to clean it 

up. These slanted liability questions, that's 

what his objection is, partially. 

THE WITNESS: Let's see. I believe, Allan, 

I read you this one, but to be sure, "Under MMI 

management, several changes were made in plant 

operation and waste disposal. The sump drain line 

16 was improved to provide for more effecient re-use-

17 of oil. The air pressure vacuum time was 

18 increased during treatment process to eliminate 

19 reduce treated wood bleeding." 

20 Now, I object to that. Do you wan·t to 

21 question me about that? 

22 BY MR. GATES: 

23 

24 

Q 

A 

On what grounds do you object to it as being -

Well, it didn't happen. It didn't happen. We did 

25 experiment over all the years with this air pressure vacuum 
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time, but those posts bled just as bad after we had done all 

of our experimenting as they did on the first, and we never 

did perfect anything to stop that. It's true we did try, 

but we never did. 

I objec·t to this one where it says, "Quan·tity of sludge 

decreased due to increased product costs and more efficient 

use of treating solutions." I strongly object to that. 

Q Did the quantity of sludge produced never decrease? 

A Quantity of sludge didn't decrease in proportion to the 

amount of posts treated, you know. If you quit treating 

less posts, well, then, you would have less sludge, but in 

direct proportion to the amount treated, it stayed the same, 

and certainly, I was -- the idea of increased product cost, 

I don't think anybody was more conscious of product cost in 

1964 and '68 and up through there than I was. It doesn't 

make sense that when I had the big corporation behind me ,~ ... I-

would all of a sudden become more conscious of it. I was 

the same conscious of it all those times. 

And here in another item in the work plan, it says, "Up 

to '73 -- up to 1973," as if tha·t was some magic cutoff 

date. "Few precautions were taken to prevent secondary 

releases of wood treating solutions to the environment." 

strongly object to that because it's not true and I think 

I've given you some of the answers to those precautions. 

And the very idea that it magically changed on the 

I 
I 
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first day of 1973 is ridiculous. 

2 Q Are there any other factual assertions that you contend 

3 are inaccurate or misrepresentations? 

4 A Let me look here a second. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

MR. GATES: Let the record reflect Mr. 

Doshier is coaching the witness, and 

unfortunately, we can't transcribe what he's 

saying. If you would speak up a little bit, Bill, 

you can resume testifying. 

THE WITNESS: Well, what do you think I'm 

paying him for, Allan? 

Here is one I strongly object to, "Pumping of 

wastes into the railroad ditch for sludge disposal 

terminated in 1973." That's not even close to 

right. And you tell me what part this. plays in a 

16 technical work plan document. But I sure 

17 strongly object to Bud and Mary Jo Grisham sell 

18 their MMI stock for 2. 2 million in 1976. There 

19 isn't anything right about it. They barely got 

20 our names spelled right and there's nothing right 

21 about the rest of it. 

22 BY MR. GATES : 

23 

24 

25 

Q 

A 

Q 

When did you sell your ~~I stock? 

At various times from 1973 up through probably 1980. 

What were the total gross sales prices you realized on 

113 



• 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

that stock? 

A 

Q 

It was no·t 2. 2 million. 

How much more than 2.2 million was it? 

MR. DOSHIER: We object to ·that question, and 

he is not going to answer it. It's not germaine 

to ·this issue. 

THE WITNESS: The point is that we started 

out, Allan, is what I objected to about the \'lork 

plan, and that sort of garbage in there is a lot 

of it. 

MR. GATES: Are you instructing the wi·tness 

not to answer the question? 

MR. DOSHIER: That question, that particular 

question, what he got for his stock is not in 

issue in this case. 

MR. GATES: Are you going to assert any ·u.~ ... 

limitation of.the liability of Bud and Mary Jo 

as distributees to the extent of the amount they 

realized on their stock? 

MR. DOSHIER: Not in this hearing Friday, we 

aren't. 

THE WITNESS: Allan, there are, and you, of 
I 

course, will hear more about it in the courtroom, 

I'm sure, but there are certainly more objections 

to this work plan about a lot of the testing that 
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they proposed to be done that I object to, testing 

for things that couldn't possibly be up there. 

Everybody -- it's well known that what we used is 

creosote and penta. Everybody on both sides 

agree to ·that, so we don't see any reason to be 

testing for Agent Orange, or to use a paraphrase, 

something. They --

BY MR. GATES: 

Q Don~t want to use the "D" word? 

A No, better not, better not. Because, you know, it's 

all expensive, and as you have stated, MMI's operation of 

the treating plant did not cause any of the conditions 

complained of, and so naturally, I would be a lit·tle bit 

paranoid about anything you might put in here, because you 

expect me· to pay for all of it. 

Q I understand and I appreciate your clarification. I· ... ~ 

am -- I have been asking you about objections you had to the 

factual narrative, and I gather you've covered all of 

those? 

A In the work plan? 

Q Yes, sir. 

A Yeah. Well, I've covered all that I can diicover. 

There are many others, but we would have to pour through it 

a page at a time, and I don't believe you want to take the 

time to do it. 
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Q None that are significant enough that you can recall 

today? 

A Well, let me go to the bathroom and I'll see if I can 

recall them. 

MR. GATES: Fine. If Doshier goes with you, 

it might help your memory. 

(THEREUPON, a short break was taken.) 

MR. GATES: Bill, do you want. to put that in 

your words or do you wan·t me to repeat that or 

wha·t? We have a stipulation for the record 

regarding the landowner, Mary Burk, who has not 

previously been joined as a party, and I think Mr. 

Doshier, on her behalf, is going to stipulate --

MR. DOSHIE.R: If I got that date. You got 

that deed handy? 

MR. DEISCH: I got it here. ~c., ... 

MR. DOSHIER: At a hearing Friday, Mary Burk 

will stipulate through her attorneys that she 

became the landowner of 82 acres of land in Boone 

County, Arkansas, on September 24, 1986, and that 

within that 82 acres of land is the site, Arkwood 

site involved in this case. 

And that she enters her appearance in this 

case as a respondent and present landowner of the 

site, and -- what pleadings does she adopt, all of 
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them or just --

MR. GATES: I presume she would join the 

positions asserted by your other clients to the 

extent they are applicable. 

MR. ADAMS: Yeah, by her predesessor en·titled 

to the extent they are applicable. 

MR. GATES: And she would agree to be bound 

as a party by whatever disposition the court 

makes from that point forward? 

MR. ADAMS: Correct. 

MR. DOSHIER: Right. 

THE WITNESS: I thought of something, believe 

it or not. 

BY MR. GATES: 

Q Good. 

A I want to look and see if I've already told you, 

though, Allan. I believe I more or less covered the ones 

that are, you know, so calculated, weaken our position when 

you get down to your real goal, and that is to make us pay 

for everything. 

Let's see. An objection -- we're on the record and 

going? 

Q Uh-huh. 

A A real strong objection to the work plan --

Q Go ahead. I'm listening. It's more important that 
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she gets it. A real strong objection to the plan, yes, 

sir. 

A Yeah, as I say, getting away from all of this stuff 

that you put in here about that points to the question of 

liability, I object to you using your engineers to twist the 

facts about it, because there is no question, now. One of 

the first things you -- first day I ever saw you is, we want 

to be sure and be the ones to hire the engineers, because, 

you know, they are going to do what -- who ·they are working 

for is who they are going to cater to. 

When you were trying to get me to pay for part of 

Geraghty & Miller's plan, and I know you agree with that 

theory that many times it has been stated that -- by you and 

the McKesson people, that, one, we sure don't want to have 

EPA do it, because -- if we can hire the engineers, well, 

they are going to come up with a much more favorable ·-~. -

solution to us, and I think you are right about that. 

We've got a land dispute, I think I would rather hire 

the surveyor than have you hire the surveyor. And so there's 

no question in my mind that under this structure, ·this 

agreement you have with the EPA, that you're going to use 

those engineers to slant this question of liability. 

And also under this plan, ·there's a doubling up of 

expense, if not tripling, because the EPA has to look over 

your shoulder, and make sure you don't do that. But just 
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because EPA is looking over your. shoulder, doesn't 

completely satisfy me, so that is an objection I have to the 

very idea that my adversary would hire the engineers. 

Q Any other objections? 

A Yeah, if I can think of ·them. I assume that you will 

use these same engineers that you plan to use on this work 

plan will also be your expert witnesses, you'll use them as 

expert witnesses in any trial that you may have to determine 

this liability split, is that right? I would object to 

that. 

Q I'm not a witness. 

A Well, if that's a possibility. Seems to me that's a 

real possibility, and I object to that. Especially since 

you'll be asking me to pay the very engineers that would be 

used against me as expert witnesses. I think you can 

understand why I would object to that. 

I object to the work plan because it's premature, the 

ranking is not even official yet, and seems to me you have 

your cart before the horse a little bit. And so naturally, 

I wouldn't want to agree to something that isn't even a 

matter of law yet. 

Q Did you file any commen·ts in response to the proposed I 

ranking? 

A We have recen·tly. 

Q Did you file them in the EPA administrative record in 
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response to the Notice of Proposed Rulemaking? 

A No, we did not. 

Q You didn't file anything of record? 

A No, huh-uh. 

Q All you've -- what is it that you have done then? 

A Well, recently we contacted the EPA and asked them to 

update us on how this site was ranlced, and we're doing an 

investigation. I don't know as I should say "we" as much as 

"me." And so, you know, I object to the approval of a work 

plan that's not even maybe covered by the· law yet. 

Q Anything else you object to? 

A There are, but that's without really going through 

it and reading it --

Q Anything that you can recall, anything significant 

enough that you can recall as we sit here? 

MR. DOSHIER: Of course, with that, again, ..• is 

the basis of our objection •. I've seen it happen 

so many times before, you give him a blanket 

statement like that and ask him if he can recall, 

and then if at the trial he comes up with 

something else, you say, "Well, you didn't mention 

that on deposition." Why don't you ask him the·' 

question you want him to answer and he'll answer 

it. 

MR. GATES: Mr. Grisham, that's exactly -- I 
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mean, Mr. Doshier. I'm sorry. I confuse which 

one is testifying and which one is 

MR. DOSHIER: He's doing most of it. 

MR. GATES: -- doing the objecting. The 

question I asked him was did he have objections. 

He answered yes, numerous ones, and now I'm 

entitled to know what they are. I'm doing exactly 

what you've asked me to do, which is to tell him 

to specify. 

Now, if he cannot honestly remember, then I 

guess he' 11 have to face up to tha·t on Friday or 

whenever it is he suddenly does remember. But 

I'm entitled to make dern sure he gives me every 

hard effort, and if it's just a question of time 

and effort, we'll make the time, and I'm sure 

he'll undertake the effort. . ......... 

THE WITNESS: Well, frankly, Allan, I have no 

problem going through that a page at a time and 

lodging them. I don't really think we want to 

take the time to do that, do we? 

BY MR. GATES: 

Q Well, now, I'm perfectly happy to take the time, and ~£ 

you've got significant objections, I want to know what they 

are. 

A You're serious about doing this? 
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Q If we have to sit here from now until Friday, I want to 

know what objections you have. 

A Well, I object, Allan, to page 2-5 here where they give 

as fairly true all through this sort of garbage, fairly 

inaccurate summation of how the site operation and prac·tices 

mentioning air was forced into the cylinder at a pressure of 

80 pounds per square inch, and so on. I object to that page 

as not being really accurate. You know, if you are trying 

to get close and close is good enough for everybody, well, 

then, some of it's close, but not accurate. 

I object to 2-6, just the same way. It's just not, you 

know, where they say, 11 0nce a week, treatment room washed 

down to remove any oil film or residue.on the floor, and 

this wash water was led into a sump and then into a waste 

water holding tank. 11 

I object to prac·tice of burning excess was·te oil in ·,the 

railroad ditch was discontinued in 1973. I've seen it 

burned there in the 80's. 11 Increasing oil in PCP prices 

necessitated the more cost effective methods to be: used to 

recover as much of the mixture as possible ... I voice my 

objection to a similar 

I 
I object to 11 The storage yard was terraced to preclude 

rainwater runon to process areas. 11 Not the fact that maybe 

it was terraced, but certainly to the fact that it did what 

this says it did. It didn't do it. No· way this is right. 
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It says, "In 1974, economic considerations prompted a 

return to treatment of wood products with creosote 

preservative mixture." And it states it again for whatever 

use it's supposed to be, "However, economic considerations, 

once again, prompted a return to treatment of wood products 

with the creosote treatment mixture." 

Here on page 2-18, it says, "In that year, Mr. Barker 

estimated that 500 gallons of waste was genera·ted." That 

year is '81. 

Q What do you estimate the volume of waste was? 

A Let me go through here and then we can go back and go 

over all of them if you want. 

Now, I object to "Measurements of the wood chip pile 

\vere taken in late '85 after all operations had ce·ased. The 

sawdust pile had a surface area of approximafely 2100 square 

feet, and average depth of six ·to nine inches. Result in·~.a-

total volume of less than 60 cubic yards." 

Potential impact from waste disposal activities may 

effect ground water supplies and surface water quality via 

Cricket Spring Channel, which discharges into Cricket 

Creek." 

Page 2-25, "Grading the area around the drip pad to 

preclude rainfall runoff from entering the proces~ area." 

I object to them doing this plan, Allan, on the basis 

they may make things worse, too. They need to leave i·t 
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alone and let mother nature take care of it. 

You've heard my objection to the doubling up of the 

engineering costs, the EPA having to -- which they told me 

was going to run about $3- or $400,000 for them to look over 

your shoulder to see that you don't cheat. 

(THEREUPON, Grisham Exhibit One was marked 

for identification.) 

THE WITNESS: Allan, I object that the 

ranking system that set up the -- which was the 

vehicle for this work plan to be in effect, had 

errors in it, had at least a 6,000 ton error in 

their calculations. 

BY MR. GATES: 

Q This was in EPA's calculation? 

A Yeah, EPA's calculations, and which I'm not positive 

where they got ·their da·ta from. It came backwards through _ 

17 the state or -- and Mass, and so I certainly didn't have any 

input in it. Nobody asked me what that measured. And so I 18 

19 

20 

21 

22 

23 

24 

25 

object to that. And that's all that I think of right now, 

but I certainly reserve my memory rights in court or 

wherever to recall some more, very likely will. 

Q I Well, let me just make sure I understand it, because ·,qe 

have waited as you have patiently leafed through page by 

page the entire work plan. Having done so --

A Well, I didn't page by page, section by section, but it 
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seems an inconvenience to everybody to continue that 

process, and so obviously, I'm going to reserve my rights 

to 

Q You have no right to defer answering the questions, Mr. 

Grisham. 

A Okay. Let's go on with them, then. 

Q Are there any that you recall beyond those that you've 

already addressed? 

A That's all that I recall at this moment. 

Q All right. I want to go back and ask you some 

specifics about one or two of these. On page 2-18, there 

was a -- there is a sentence to the effect that Mr. Barker 

estimated wastes in the quantity of 500 gallons per year. Do 

you recall that statement you were objecting to? 

A Uh-huh, yeah. 

Q What is your objection to that statement? 

A I object to it either that it's way short or way long. 

It's no -- that estimate could not be accurate. 

Q Why would it be way short? 

A Why would it be way short? 

Q Yes, sir. 

A Because just of human memory and I don't think people 
I 

are going to remember those gallons like that when it wasn't 

a critical issue at the moment. 

Q So you just don't think he could possibly recall one 
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way or the other, is that your position? 

A Yes, that's right. 

Q Do you believe more or less waste than that quantity 

was actually generated in 1981? 

A Well, I believe that there was less probably. 

Q All right, sir. And less each year, I presume, of 

operation prior to that? 

A Just in proportion to whatever trea·tmen·t was done. 

Q On page 2-18 again, you objected to a sentence that had 

to do with measuring the size of the wood chip pile and the 

sawdust pile. What was your objection there? 

A Just seemed too large from my memory. In my memory, it 

didn't seem to be that large. 

Q I'm going to show you what the court reporter has 

marked as Grisham Deposition Exhibit Number One, and I will 

tell you this is just one of the drawings on the standard. -

form done by Geraghty & Miller for purposes of generally 

describing the layout of the plant site. 

A It's in there, isn't it? 

Q I believe it came from that, or else another --

A I think I saw it in there. 

Q Yeah. Does that more or less describe the layout of 

the property? I'm not asking you to adopt every last dot 

in total. 

A Everything except this up here about these wood chips 
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i and wood chip pile and all that. 

2 Q Roughly the same shape as the site? 

3 A Oh, yeah. 

4 Q And the layout of the buildings is essentially as they 

5 once were? 

6 A Uh-huh. 

7 Q All right, sir. I would like you to mark on this site 

8 the location of any sink holes that you believe is on the 

9 site. 

10 THE WITNESS: You want me to do that, Bill? 

11 MR. DOSHIER: Yeah. 

12 BY MR. GATES: 

13 

• . 14 

Q And if you would, just put a circle with a number 

around it so that we can refer to each one. 

15 A (Witness complied. ) O·ther than the ones you have, 

16 right? 

17 Q Right. Go ahead and mark 

18 A The ones we know about -- that I know about, too? 

19 Q The ones that was immediately outside the treatment 

20 room. 

21 A Uh-huh. 

22 Q Yeah, just go ahead and mark that with the next 

23 number. 

24 A (Witness complied.} 

25 MR. ADAMS: Let the record show he is using 

• 
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a witness to help him ask questions. 

MR. GATES: That's right. Let the record 

reflect that I am showing Grisham Deposition 

Exhibit Number One to Mr. Barker and asking him if 

his familiarity of the site jives with Mr. 

Grisham's. 

BY MR. GATES: 

Q Okay. Let me ask you about number six. As I 

understand it, each one of these numbers with a circle 

around it represents your best estimate at locating a sink 

hole in or around the site, is that correct? 

A Yeah. Of course, they are all over it, but that's the 

ones I remember. 

Q Yes, sir. Now, number six, you've indicated, and that 

is on the side of the railroad tracks across. 

A Well, I was following -- here is my arrow. ·o:. ... , ... 

Q All right. So it's your intent to show a sink hole in 

that railroad ditch itself? 

A Uh-huh. 

Q All right. And then number five is the sink hole down 

which materials were disposed for some period of time right 

outside the treatment room, is that correct? 

A Yeah, for a few years there, yeah. 

Q All right, sir. Was there any pouring or pumping of 

wastes down any of these o·ther sink holes at any point 
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during the plant's operation to your kn,owledge? 

A Yeah. 

Q All right. Down which ones? 

A Well, you say pumping or pouring. Some if it just ran 

5 down them. 
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10 
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Q 

A 

Q 

A 

Q 

A 

Q 

Other than by rainwater runoff. 

Other than by rainwater runoff? 

Yes, sir. 

Yeah, right here was one. Right there. (Indicating.) 

Okay. Now, you are pointing at number one? 

Uh-huh. 

What type of disposal into sink hole number one was 

there? 

A Well, after '73, there was a tank that we would pick up 

with a forklift and bring it up here and perch it up here on 

16 the edge of that and open the valve and let i·t run off in·~ -

17 there. 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

Who was involved in that as far as people at the yard? 

Well, the Arkwood employees who had been there. 

Who? 

Who? 

Yes, sir, names of those employees. 

Well, okay. Bud Grisham, Bob Barker. 

Wait a minute. Let me make sure. Now, did you drive 

the forklift? 
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A Well, I -- anything that was done up there, I told them 

to do. 

Q Okay. Let me get more specific, though, in terms of 

what role was. I want to know who was driving the forklift 

or operating the tank --

A Uh-huh. 

Q to your knowledge. Who were the employees of 

Arkwood or MMI that ever did that? 

A That drove the forklifts? 

Q And disposed of materials directly into sink hole 

number one as you've described previously? 

A I wouldn't specifically remember the forklift driver. 

All the men that worked there, except maybe one or two, 

drove the forklift. They would interchange their jobs. 

There wasn't just a forklift driver or a man that dumped the 

waste. It could have been any one of the employees ther&i -

Q Do you recall ever seeing a specific person doing 

this? 

A No, not specifically. 

Q How often do you contetid this occurred? 

A You mean how often a year? 

Q That will be fine,,yes, sir. 

A Oh, I would say probably -- now, when you say occurred, 

you know, it would depend on what all had happened in the 

tanks. A lot of times, it would just be 99 percent water, 
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but then it could have various concentrations of stuff in it 

there, and I would say maybe three or four times a year. 

Q Was that a routine place to dispose of waste? I mean, 

was that the only place it was disposed of? 

A Yeah. Oh, I don't know about the only. 

Q For that particular kind of material? 

A That particular kind? Yeah, there and right here, 

right there. 

Q That was in number two as well? 

A Uh-huh, yeah. 

Q Now, I want to make sure I understand you. The 

forklift operator would take the tank up to number one or 

number two sink hole --

A Uh-huh. 

Q -- and open up the spiggot and let· it run into ·those 

sink holes? 

A Yeah, or maybe open it on the ground here above and it 

run down into it. It could have happened either way. 

Q Did you ever see an operator take a tank and drain it 

directly into sink hole number one? 

A Yeah, sure, I've seen that. 

Q Who? 

A I don't remember the operator, I'~e just seen that 

happen. That was a normal thing that happened for five or 

six years, and so -- you know, it wasn't a big priority to 
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me when I drove down the road to pay much attention to 

something like that. I was a little more interested in the 

posts they were loading up on the truck to be sold. That 

was just part of the operation. 

Q Same question as to sink hole number two, did you ever 

see any person take a tankful of material and drain it into 

sink hole number two? 

A Yeah, sure, I've seen that. 

Q Who did you see doing that? 

A I didn't -- I can't recall the driver of the forklift. 

Wouldn't be any way I could recall that. 

Q When did these events occur? 

A When? You mean which years? 

Q Yes, sir. 

A Well, they occurred from '73 up to about, oh, '79, or 

so that I -- that I personally know of, and I couldn't speak 

beyond that, though I heard that they continued after that 

until --

Q From whom did you hear that? 

A -- until '81. 

Q From whom did you hear that? 

A I've heard that from Roy Horne. 

Q Who else? 

A That's all that I can recall right now. 

Q Okay. Have you talked to any of the former plant 
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employees? 

A Yes, uh-huh. 

Q All right. Who have you talked to since in the last 

year and a half about operations at Arkwood? 

A Well, I've talked to Bob. 

Q Who else? 

A I've talked to Roy Horne. 

Q Who else? 

A Employees. You want it restricted to employees or --

Q I would be happy to expand it to anything. 

A Customers or truck drivers or 

Q That's fine. 

A Let's see. It's going to take some -- I've talked to 

so many people. It would be a little hard to separate them. 

I've certainly spoken to Devoe Gregory in the last year and 

a half. Mary Stanley, Ralph Scoggin. I guess thLs guy was~ 

an employee, I can't remember. Anyway, he was connected 

there, Dwight Cheek. Now, we're talking about employees all 

time, right, not just MMI's? 

Q Yes, sir. 

A Arthur Archer, Lemand Bradford. That's all I recall 

right now. 

Q Okay. Now, you've distinguished between employees and 

other people who may have familiarity with the site because 

they live in the vicinity or --
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A Well, or truck drivers or whatever that might no·t have. 

But I think all these would have been employees or close 

enough. 

Q All right. Now, directing your attention out, is there 

anybody else in that o·ther category, truck drivers, laborers 

or so forth, who you've talked to in the last year and half 

who have recollections about the site? 

A Well, yeah, you know, you just talk to everybody. I 

can think of Peewee Widner. I guess I've talked to nearly 

everybody I've ever seen in Omaha, Arkansas, about it. You 

know, if you would run into them, tha·t' s pretty voluminous. 

It's pretty much a topic of discussion up there~ so you 

can't go sit down and eat up there at the truck stop without 

talking to somebody. 

Q Anyone in that category who has specific recollections 

of site appearance or site operations? 

A I think I've probq.bly named most of them. 

MR. GATES: I don't have anything more at 

this time. I'm sure we'll be seeing ybu again 

about this after the hearing. 

MR. DOSHIER: Yeah. Did you inquire earlier, 

Allan, as to site alteration? 

MR. GATES: Why don't we do this off the 

record. I'll be happy -- if you all want it on 

the record, that's fine, but we can do this off 
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the record. 

MR. ADAMS: I don't want to cover this area 

that's been covered by Allan this morning. 

MR. GATES: Sure. 

(WHEREUPON, a short break was taken.) 

BY MR. DEISCH: 

Q Mr. Grisham, Bud, can you tell me, generally, since 

the end of 1984, the number of site alterations have taken 

place on the Arkwood site, is that correct? 

A Well, let's see, Bill, site alterations. I don't know 

if I would call it that.in the way of moving dirt or that 

sort of thing, but we certainly have torn down equipmen·t and 

moved it. 

Q Okay. Well, that's what I wanted to inquire into. 

Could you, generally, summarize for me what equipment has 

been moved? 

A Yeah, I can get pre·t·ty close. I guess MMI moved the 

first piece, which was a pentachlorophenol storage tank, a 

bulk storage tank, that they would store their dry penta 

when they started buying it in bulk form. I think they 

probably acquired that in the early 80's sometime, in that 

time frame, and --

Q This is all after the operations that 

A Well, it was after they quit treating operations all 

right. I'm not quite certain. Bob could tell you about 
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what the date of that removal was, whether. it was af·ter the 

lease expired or before. I don't quite remember about the 

lease. 

It was after they quit trea·ting, and they removed that, 

and whatever other equipment they had there. I don't know 

if there was inven·tory or equipment left ·there after lease 

date that they went back up and got or not, so, you know, 

they would have felt free to do it. I wouldn' ·t have had any 

restrictions or Mr. Ormond wouldn't have kept them from 

doing that. 

We weren't that ticky about the expiration of the lease 

date and removing the equipment, so -- .and then, ·the 

landowner wanted that torn down, that equipment, so we tore 

down all -- basically, all the treating plant equipmen·t, 

except one little piece out of the post peeler that's 

still sitting there, and all of that has been removed. 

I went to -- when Mr. Ormond said he'd like to have 

that done, I went to Dallas and talked to the EPA about it 

to be sure i·t was all right to do that. And Lou Barinka 

told me that I certainly could move our. equipment, and 

so, since that's what Mr. Ormond wanted done, I got busy 

and did it. 

Q Okay. Let me ask you to go into a little bit more 

detail. There was a treating cylinder? 

A Yeah. 
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Q Would that be part of the equipment that you tore 

down and removed? 

A 

Q 

Yeah, uh-huh. 

Can you give me a month or a more precise time when 

5 this was done? 

6 

7 

A 

Q 

I can give you a guess. 

That will do. 

8 A About -- I'd say it's been a year ago. It would have 

9 been about May or -- been a little earlier than that in the 

10 year. 

11 Q Okay. Was there sludges or waste oils in the trea·ting 

12 . cylinder at that time when you began to ·tear it down and 

13 

14 

remove it? 

A No, it -- the cylinder didn't have anything in it. 

15 Some of the tanks did, but the cylinder did not have. 

16 Q All right. Did you clear anything out -- did you ~~ ~ 

17 

18 

19 

20 

21 

22 

23 

dismantle the treating cylinder? 

A We took some, you know, some connections loose. Some 

were already loose, some pipes were already loose from i·t, 

and then we took what few were connected to it, holding it 

down, and then we picked it up in one ·piece and loaded it on 

a truck. 

Q When you say "we 11
, who all was involved in this 

24 operation? 

25 A Just contractors that I had contracted with that had 
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backhoes and cranes. 

MR. DOSHIER: Let me interpose an objection 

here. Does this have anything to do with ·the 

lawsuit? 

MR. DEISCH: It has to do with the condition 

of the site at present, and that's why I've 

inquired into it. 

MR. GATES: I would think it also has to do 

with your objection to any prior notification of 

what Mr. Grisham has done, with or without notice, 

and whether the propriety of what he had done, I 

presume, would be relevant to the state's 

inquiry. 

MR. DEISCH: Yes, I agree with that as 

well. 

MR. DOSHIER: Well, all right, fine. I think. 

you're probably getting into something that's not 

addressed in this case, but -- let's see, just 

answer his question as best you can. 

BY MR. DEISCH: 

Q 

then? 

A 

Q 

All right. Were you in charge of this operation, 

Yes, uh-huh. 

Okay. Did you do anything, again, with reference --

okay, there were also several ·tanks removed? 
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A Yeah. 

2 Q Dismantled from their moorings, or whatever, and 

3 removed from the site? 

4 A Yes, uh-huh. 

5 Q Some of that has had some materials in them? 

6 A Yes, they did. 

7 Q What became of those materials? 

8 MR. DOSHIER: Now, Phil, here again that's 

9 not a purpose of this depostition. 

10 MR. DEISCH: If he dumped on site, I wan·t to 

11 know. 

12 MR. DOSHIER: Ask him the question. 

13 BY MR. DEISCH: 

14 Q What did you do with those materials? 

15 A We -- the materials that would come out of the tanks, 

16 you know, you could just open the valves or dip ·them out;·~ -

17 well, we sent them to another trea·ting facility. 

18 

19 

20 

21 

22 

Q This product? 

A Yeah, uh-huh, ·to be used to trea·t ties or whatever. 

Q All right. Did you empty the tanks before you removed 

them from the site? 

A I Well, some of both, but we got as much out of it as we 

23 could on site there, and put it in barrels and shipped it on 

24 to a little old treatment plant there, if you can call it a 

25 plant • 
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Q 

A 

Which one was that? 

The one in Omaha, the tie yard ·there tha·t' s got a 

treating bath and --

Q Okay. With reference then to these tanks and the 

treatment cylinders, would you -- did you decontaminate 

those in any way before they were moved off site? 

A No, we just got what we could that would run out, you 

know, that we could get out of them, got the liquid ou·t. 

Q Did you sample them in any way to determine the extent 

of contamination on those tanks or treating cylinders? 

A No, we did not. 

Q What other materials were removed from the plant site? 

A Well, we removed all of the electric motors and pumps, 

and buildings, concrete blocks and metal roofing, just 

about anything that was. in the -- were in the buildings we 

moved. 

Q Did you test any of those for contamination? 

A No. 

Q Did you attempt to decontaminate any of them? 

A No, uh-huh. 

Q Tell me \'lhat, in more specific terms if you can, what 
J 

Mr. Barinka or other EPA people told you about this move.· 

A That's way back in the file. Well, let's see -- it was 

in Lou's office at 8:00 a.m. on 5-21. 

Q 5-21-86? 
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i A Yeah, yeah, 5-21-86, so that would kind of pin down 

2 when I moved it, because it was probably within a couple of 

3 months or so after that, and I was -- in my notes -- well, 

4 several things we were talking about, and I asked him if I 

s could mo..ve my equipment and he said, "It's okay for Bud to 

6 move it, sell it, or otherwise dispose of any equipment 11 , 

7 and that was it. 

8 And then I called him again I don't believe I can 

9 turn to the note on that. I called him again from 

10 Harrison -- this was in his office in Dallas -- I called him 

11 again from Harrison a few weeks later to confirm ·that. He 

12 said, 11 Yeah, i·t's your equipment, and we don't have any 

13 restraints on that if you wan·t to sell it or dispose of it 

14 any way you want to. Go ahead and do it. 11 

15 Q Did you discuss the removal of that equipment with 

16 anyone at the state agency, prior to doing it? 

17 A No, I don't believe so, sure don't. At that time, I 

18 thought the EPA had taken full control of the -- of that 

19 site, and the state had gotten out of the picture. 

20 Q Where did the treatment cylinder go? 

21 A It was sold to a fellow over in Oklahoma, I believe 

22 Antlers, Oklahoma. I I'd have to look in the record to get· 

23 his name, but he has a treating plant over there. 

24 Q Okay. And can you give ine generally -- well, wha·t 

25 about the other tanks? 
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A Well, sold some of them. The boiler went up into 

Missouri, and I think somebody' s using i·t for a heating 

system for their big warehouse up there. That was the big 

boiler. 

Q Did you remove all of the equipment to another loca·tion 

and sell from there, or did you sell it -- did you move it 

directly from the Arkwood site to the purchaser's site? 

A Yeah, I had it all sold before it left the site. 

Q So you didn't marshall it to some other area --

A No. 

Q -- and then sell it? 

A No, uh-huh, I sold it all right there. 

Q Were the purchasers aware of its prior use? 

A Yes. 

Q That it had been used for a wood treating process? 

A Uh-huh, right. The fellow that bought most of it ..... ~ 

was had been in the treating business for a good many 

years. 

Q And that's this --

A Antlers, Oklahoma, and I' 11 get tha·t name for you if 

you want it, but Bob might help me out. Do you remember his 

name, Bob? 

MR. BOB BARKER: Julian. 

THE WITNESS: Julian is his last name. 

BY MR. DEISCH: 
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Q Julian from Antlers, Oklahoma? 

MR. BOB BARKER: JTL Lumber. 

THE WITNESS: There it is, Robert Julian. 

BY MR. DEISCH: 

Q Robert Julian? 

A Robert Julian. 

Q JTL Lumber? 

A Yeah, he got most of the pumps and air compressor and 

just various and sundry pipes and this, that and the other. 

Q All right. Aside from the tearing down and the moving 

of that equipment that we've discussed, have you done 

there has been some dirt work down there at the plant site, 

hasn't there, or some bulldozer work since 1984? 

A I _don't think I had a bulldozer in there, Bill. I had 

a backhoe --

Q Okay. 

A -- and I had him haul in some top dirt, I would call it 

that, and we placed it over where the treating room was. I 

could show you on the map, but I ·think you know where I'm 

talking about. 

Q Yeah. 

A This area right in here. (Indicating.) 

Q Okay. 

A The right in there. (Indicating.) We hauled top dirt 

and put over where the concrete, the sump was, and all that. 
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we filled that with top dirt and sowed fescue seed and 

fertilizer. It's the same as a bulldozer, I guess you would 

say. A front-end loader smoothed it out, but we didn't 

we didn't dig out any dirl: or remove any dirt from this 

place and take it here. We brought dirt in and placed it 

over. 

Q So other than the equipment, the treatment cylinder, 

the boiler, and the tanks, pumps 

A A little office building. 

Q -- and the -- okay, the office building. 

A You know, those big steel buildings was there, we sold 

it, removed it. 

Q What was the purpose of this fill dirt that you brought 

in? 

A Well, there was just such big -- one, it was a 

dangerous looking hole once you got the building moved awayu 

It was -- stradled these tanks and cylinder and all. It was 

just this open concrete pit, and certainly would have been a 

danger to kids or animals or whatever was going through 

there, so it made more sense to fill it up and bring it up 

level with the rest of the ground, and I planted the grass 
I 

so it wouldn't erode. There is a lot of water washes right 

down through that area, and soon to rut out fresh dirt. 

Q You mentioned the Tysons at one point. May have let 

me put it the way you said they did, or they may have 
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performed some tests or sampling of the site. 

A Yeah, they did. 

Q They did? 

A Probably you know, for different reasons than maybe 

other people would, but they did core drilling to see what 

was there. I suppose both the penta and -- because they had 

known from ·the start. We certainly didn't make any bones to 

them about the problem on the site, and so they drilled it, 

but part of that might have been for construction reasons, 

too, just to see where what the soil compaction was. 

Q Did they ever report to you the results of their 

sampling or testing? 

A Yeah, I got some -- I did have some documents from 

them. I don't know if it had all of the test results, but 

they used ·to send me some correspondence. 

Q Have you provided that information to the state or EPA~ 

or any of the other parties? 

A Unless it was done during those times we were having 

those talks. It seems like Tysons brought some of it down 

themselves or sent it when they had their attorney there at 

the meetings that we had. 

Q Out at the department? 

A Yeah, uh-huh. I don't remember ever sending any, but 

it's possible Tyson did. It wasn't any real extensive 

thing, it was mainly in the area where they were going to 
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build their -- they were going to put their feed mill pretty 

close to where the old treating plant was, and so they 

were -- it was right in there. They didn't go further up 

the yard. 

Q On the sink hole which you've labeled on Grisham 

Deposition Exhibit Number One, sink hole number six, which 

is in the railroad ditch? 

A Right. 

Q Which I guess is the railroad ditch disposal area? 

A Yeah. 

Q When you first started using that for disposal, can you 

describe to me its physical appearance? 

A Dm·m in there? 

Q Yeah. 

A It was just a -- just a ditch, not contained like it is 

now, but just a kind of a dyke there on the railroad track _ 

side of things. It just looked like a big, long, bar ditch 

like you might see going out here toward Lonoke. 

Q Well, it holds water now, is that correct? 

A Yeah, it has been dammed up or a dyke built around it 

now, but at that time, it was ju·st pretty much open. 

Q And it didn't hold water? It wasn't 

A No. 

Q -- an impoundment like there is now, since the --

A No, huh-uh, it was just open there, the way I remember 
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' i it. 

2 Q And the waste would 

3 A Just run off, yeah, and it would maybe sink there some, 

4 too, or it looked to me like it would, you know, at times. 

5 Maybe this is after the embankmen·t was put ·there, which 

6 seemed like that was sometime in the 70's, but it did seem 

7 like it would sink. That's why I labeled it a sink hole. I 

8 don't know what technically it is, but it looked like one to 

9 me. 

10 MR. DEISCH: That's all right. All right. 

11 That's all I have. 

12 (Signature waived.) 

13 
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(WHEREUPON, at 3:10p.m., the taking of the 

above-entitled deposition was concluded. 
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l C E R T I F I C A T E 

~., 2 
J 

3 STATE OF ARKANSAS 
ss. : 

4 COUNTY OF PULASKI 

5 

6 I, SUSAN B. WHITSON, Certified Court Reporter 

7 and notary public in and for the County of Pulaski, State 

8 of Arkansas, duly commissioned and acting, do hereby 

9 certify that the witness herein was by me first duly 

10 sworn to testify the whole truth and nothing but the 

11 truth prior to taking down in Stenotype the questions, 

12 answers and proceedings during said deposition, and from 

13 • 14 

such recordation was thereafter reduced to print by means 

of computer-assisted transcription, and the same fully, 

15 truly and correctly reflects the proceedings had. 

-16 I FURTHER CERTIFY that all formalities with 

17 regard to notice, issuance of commission, taking, signing 

18 and returning are hereby waived: said deposition being 

19 taken with the same force and effect as though all the 

20 requirements of the rules and statutes had been complied 

21 with. 

22 I FURTHER CERTIFY that the above deposition 

23 was given by the witness adn taken at the time and in 

24 the place hereinabove set forth. 

25 I FURTHER CERTIFY that I am not attorney 

PETRE'S STENOGRAPH SERVICE 
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1 'or counsel of any of the parties, nor am I relative 

2 or employee of any attorney or counsel or party 

3 connected with the action, and have no interest in 

4 the outcome or results of this litigation. 

5 WHEREFORE, I have subscribed my signature 

6 and affixed my notarial seal as such notary public at 

7 the City of Little Rock, County of Pulaski, State of 

8 

9 

10 

11 

12 

13 

14 

Arkansas, this the 

My Commission Expires: 

day of , 1987. 

SUSAN B. WHITSON, CCR 
NOTARY PUBLIC IN AND FOR 
PULASKI COUNTY, ARKANSAS 

15 June 8, 1992. 

16 

17 ---o---
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23 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

NOV 8 1996 

.OFFICE 01=" 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

l\1EMORANDU1\f 

SUBJECT: 

FROM: 

TO: 

ortJStarus Letters 

Steven A. He~ •• ,.,...,..,. 
Office of Enft and Compliance Assurance 

Regional Counsels, Regions 1-10 
Brownfields"Coordinators, Regions l-1 0 
Director, Office of Site Remediation and Restoration, Region I 
Director, Emergency and Remedial Response Division, Region II 
Director, Hazardous Waste Management Division, Regions III and IX 
Director, Waste Management Division, Region rv 
Director, Superfund Division, Regions V, VI, and VII 
Assistant Regional Administrator, Office of Ecosystems Protection and 
Remediation, Region Vill 
Director, Environmental Cleanup Office, Region X 

This memorandum transmits the Office of Enforcement and Compliance Assurance's 
(OECA) Policy on the Issuance of Comfon/Status Letters. The attached policy contains four 
sample comfort/status letters and a general policy regarding their use for parties interested in 
brownfield cleanup and reuse. The sample letters are intended to .address the most corrunon 
inquiries received by EPA regarding brownfield properties. The letters provide a party any 
releasable information EPA has pertaining to a particular piece of property, what that 
information means, and the likelihood or current plans EPA has to take Federal Superfund 
action. The "comfort" comes from knowing what EPA knows about the property and what 
its intentions are in terms of a Superfund response. Comfort/status letters may be considered 
when they may facilitate the cleanup and redevelopment of brownfields, where there is a 
realistic perception or probability of incurring Superfund liability; and where there is no 
other mechanism available to adequately address a party's concerns. 

Additional information on this policy and appropriate use of comfort/status letters is 
available from Elisabeth Freed at (202) 564-5117 or Lori Boughton at (202) 564~5106 in the 
Office of Site Remediation Enforcement. 
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Policy on the Issuance of Comfort/Status Letters 

I. Introduction 

The Environmental Protection Agency ("EPA" or "Agency") deftnes brown.fields as 
abandoned, idled, or under-used industrial and commercial facilities where expansion or 
redevelopment is complicated by real or perceived environmental contamination. A party 
interested in brownfield property ("properties, or "sites") is concerned primarily with whether or 
not the property has environmental contamination, and if it does, what are the potential 
associated liabilities and costs of cleaning up existing contamination. Equipped with this 
infonnation, a party can make an informed decision regarding the purchase and/or development 
of the brownfield property. 

EPA hopes to provide a measure of"comfort" by helping an interested party to better 
understand the potential for or actual EPA involvement at a brownfield property. This policy 
describes the most common situations about which parties inquire and the type of information or 
comfort EPA may provide to parties to assist them in assessing the probability of incurring 
liability under the Comprehensive Environmental Response, Compensation, and Liability Act 
("CERCLA" or "Superfuna"). It is not EPA's intention to become involved in typical private 
real estate transactions. Rather, EPA intends to limit the use of such comfort to where it may 
facilitate the cleanup and redevelopment ofbrov.nfields, where there is the realistic perception or 
probability of incurring Superfund liability, and where there is no other mechanism available to 
adequately address the party's concerns. The policy contains four sample comfort/status letters 
which address the most common inquiries for information that EPA receives regarding 
contaminated or potentially contaminated properties. 

IT. Background 

On January 25, 1995, EPA announced its Brownfields Action Agenda which outlined the 
Agency's activities and plans to encourage and facilitate the cleanup and reuse ofbrownfields. 
As part ofthis Agenda, the Office of Site Remediation Enforcement ("OSRE") focused on the 
identification ofbarriers to cleanup and reuse posed by federal environmental liability. In 
particular, OSRE concentrated its efforts on the liability barriers posed by Superfund's 
requirements to identify, assess, and cleanup the nation's high priority hazardous waste sites. 

Uncertainty about potential contamination and/or Superfund liability may prevent 
othe!Wise interested parties from purchasing or redeveloping brownfields. To allay the fear of 
potential federal pursuit of parties for cleanup of brownfields, EPA may provide varying degrees 
of comfort by communicating EPA's intentions toward a particular piece of property. Comfort 
may range from a formal legal agreement containing a covenant not to sue which releases a party 

from liability for cleanup of existing contamination to Agency policy statements regarding the 
exercise of EPA's enforcement discretion as it relates to specific site circumstances or activities 
of a party. 



Policy on the Issuance of Comfort/Status Letters 

ill. Policv Statement 

1his policy is designed primarily to assist parties who seek to cleanup and reuse 
brownfields. EPA headquarters and regional offices often receive requests from parties for some 
level of comfort that if they purchase, develop, or operate on brownfield property, EPA will not 
pursue them for the costs to clean up any contamination resulting from the previous use. 1 EPA 
believes that the majority of the concerns raised by these parties can be addressed through the 
dissemination of information known by EPA about a specific property and an explanation of 
what the information means to EPA. While the sample comfort/status letters do not account for 
every possible situation, EPA believes that the letters contained in this policy will address the 
most common requests for comfort. Facts and circumstances, however, will vary and 
information may be disseminated through different means including other written 
communication, public or individual meetings, or reference to public information repositories 
and EPA databases. 

Comfort/status letters are provided solely for informational purposes and relate only to 
EPA's intent to exercise its response and enforcement authorities under Superfund at a property 
based upon the information presently known to EPA. EPA encourages the release of as much 
information as possible to enable the party to better understand the potential applicability of 
CERCLA to individual parcels of property and make informed decisions. For example, EPA 
may need to take Superfund action at the property if conditions at the property change, or if new 
information becomes avai~able indicating that present conditions warrant a Superfund response. 
With the exception of sharing information already contained in EPA's files, the letters generally 
are not intended to express EPA's opinion as to possible contamination or extent of 
contamination at the property or provide any information on obligations associated with 
ownership or operation of the site. Additionally, the letters are not intended to limit or affect 
EPA's authority under CERCLA or any other law or provide a release from CERCLA liability. 

Upon receiving a request from an interested party for information about their 
circumstances, regional offices may issue comfort/status letters, at their discretion, when there is 
a realistic perception or probability of incurring Superfund liability and such comfort will 
facilitate the cleanup and redevelopment of a bro\Nilfield property, and there is no other 
mechanism available to adequately address the party's concerns. EPA believes that these 
comfort/status letters are not necessary or appropriate for typical real estate transactions. With 
the information provided by EPA, the party inquiring about the property can decide whether the 
risk of EPA action is enough to forego involvement, whether to proceed as planned, whether 
additional investigation into site conditions is necessary, or whether further information from 
EPA or other agencies is needed. This policy is not intended to supersede EPA's "Policy 

The terms "purchase" and "operate" also may refer to lessees. 

2 
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Against No Action Assurances.,2 Because these letters do not provide assurance of no action, 
approval of the Assistant Administrator of the Office of Enforcement and Compliance Assurance 
is not required. 

EPA has developed four sample comfort/status letters to address the most common 
inquiries received regarding brownfield properties. The letters are structured with opening and 
closing paragraphs applicable to all-scenarios falling under that category ofletter. Regions may 
then choose and combine the applicab.le substantive paragraphs to tailor the sample letter to 
address a party's particular request. Directions also are found within the description of the 
letters and within the body of each letter. A brief summary of the sample letters is found below. 

• I) A '"No Previous Federal Superfund Interest Letter" may be provided'to parties 
when there is no historical evidence of federal Superfund program involvement 
with the property/site in question (i.e., site is not found in the CERCLA 
information system database, also known as the Comprehensive Environmental 
Response, Compensation, and Liability Information System or "CERCUS"); 

• 2) A '"No Current Federal Superfund Interest Letter" may be provided when the 
property/site either has been archived and is no longer part of the CERCUS 
inventory of sites, has been deleted from the National Priorities List ("NPL"), or 
is situated near, but not within, the defined boundaries of a CERCUS site; 

• 3) A "Federal ~tere~t Letter" may be provided at sites where EPA either plans to 
respond in some manner or already is responding at the site. · This letter is 
intended to inform the recipient ofthe status of EPA's involvement at the 
property. Additionally, language is included to respond to requests regarding the 
applicability of Agency Superfund policy, regulation or CERCLA statutory 
provision to a party or particular set of circumstances; and, 

• 4) A "State Action Letter" may be provided when the state has the lead for day
to-day activities and oversight of a response action (e.g., deferred sites.) 

2 The Agency's "Policy Against No Action Assurances'' issued November 16, 1984, 
reaffirms EPA's policy against giving definitive assurances outside the context of a formal 
enforcement proceeding that EPA will not proceed with a particular enforcement response. 
Consistent with that policy, EPA may only provide site-specific, no action assurances with the 
approval of the Assistant Administrator of the Office of Enforcement and Compliance 
Assurance. 

3 
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Sample letters are appended to this policy as Appendix A. The relationship between the 
sample letters is depicted in the table in Appendix B. Regions are encouraged to tailor the letters 
to fit region-specific protocols or site-specific conditions. 

IV. Sample Comfort/Status Letters 

• No Previous Superfund Interest Letter- Tills letter introduces and explains the purpose of 
CERCUS and may be sent when the property described by the interested party is not located in 
active or archived CERCUS records. The purpose of the letter is to inform the recipient that, to 
the best of EPA's knowledge, the property described in the request has never been addressed 
under EPA's Superfund program, nor are there current plans to do so. Regions, generally, 
should not interpret a request for a No Previous Superfund Interest Letter as notification that the 
site should be entered into CERCUS. 

Because EPA does not have any information about the property, the letter does not 
express any opinion as to possible contamination at the property or appropriate usage of the 
propert)r. Additionally, EPA is not in a position to determine what obligations are associated 
v..ith ownership or operation of the property under any present or future environmental or .other 
federal, state or local statute, regulation or principle of common law. The interested party is 
encouraged to contact the appropriate state agency for further information regarding the state's 
intention toward the property. Regions are encouraged to check with other program offices to 
determine whether any enforcement action is planned or ongoing and, if so, coordinate within 
their region before deciding how and when to respond to the inquiry. 

• ·No Current Superfund Interest Letter- The No Current Superfund Interest Letter is intended 
for properties a) that have been archived and removed from the CERCUS inventory of 
Superfund sites; b) where either all or part of the NPL site has been deleted following EPA's 
deletion policies ("Deletion from the NPL" 40 CFR 300.425(e) or "Partial Deletion of Sites 
Listed on the National Priorities List" published in the Federal Register on November 1, 1995, 
60 FR 55466); or, c) situated in the vicinity ofbut currently not considered part of the CERCLIS 
site (e.g., is adjacent to the site). The purpose ofthe letter is to let the recipient know that EPA's 
Superfund program does not anticipate taking any/additional response action (which could 
include enforcement action if the Potentially Responsible Party ("PRP") search and/or cost 
recovery has been completed), and the basis for its decision. The letter also refers the party to 
additional sources ofinfonnation such as EPA's administrative record and the appropriate state 
agency. 

The No Current Superfund Interest Letter is divided into three sections. Section I 
addresses archived properties and describes the conditions under which EPA archives a site, 
EPA's policy towards these sites, and the circumstances under which EPA would revisit an 
archived site. EPA archives a site when the site assessment event, removal event, or 
enforcement activity has been completed. EPA will archive a site if a) no contamination was 

4 
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found at the site; b) the site, while contaminate<L.neither met the criteria for inclusion on the 
NPL nor required any EPA response action; or, c) contamination was removed quickly without 
the need to place the site on the NPL; and d) EPA has completed its cost recovery action for the 
site. CERCLIS is updated to reflect the archiving of the property. Regions should select one of 
the appropriate reasons, as d.escribed here and in t.~e sa.rnp!e letter, for the decision to archive th.e 
property and add 1t ~o the opening and closing paragraphs (see letter for additional instructions.) 
This section of the letter provides comfort by conveying that EPA's expectation, based upon 
current information, is not to take further steps to list the site on the NPL or to take any other 
CERCLA response action. 

Section ll of the letter focuses on sites deleted from the NPL and properties located in the 
vicinity of a CERCLIS site. Paragraphs (a) and (b) of Section II addresses inquiries regarding 
full or partial deletions ofNPL sites and is appropriate if 1) th~ portion of the Superfund site is 
marked for deletion in CERCUS and the state concurs with EPA's decision to delete the 
portion of the site or 2) after consultation with the state and a thirty day public comment period, 
th.e entire ~ite is marked for deletion in CERCUS. (Refer to the sample letter for specific 
directions). A site or portion of a site is deleted from the NPL when "no further response is 
appropriate" (see 40 CFR 300.425(e)). No further response is appropriate when responsible 
parties or EPA has completed all response actions, or when a remedial investigation shows "no 
significant threat." Either EPA or a petition from any person may initiate the deletion process. 

Paragraph (c) of Section II addresses a property that is in the vicinity of a CERCUS site 
but currently is not affected by the release ofhazaidous substances (e.g., a site may be known as 
the Jones Industrial Park but the release affects only a portion of the industrial ·park property). 
Paragraph (c) is appropriate when EPA has sufficient information regarding the level and extent 
of contamination at a site to determine that the property is not part of the release. When a site is 
listed in CERCLIS, EPA generally delineates the releas~ of hazardous substances as a 
geographical area and defines the site by refer:ence to that area. Thus, the actual release is not 
limited to that property but either may extend beyond the property due to contaminant migration 
or may not occupy the full extent of the property. 

Section ffi provides language when EPA has compiled an Administrative Record for the 
site. If the regional office has compiled an Administrative Record for the site, please add 
Section III to any of the above-mentioned scenarios. 

Under the situations addressed in this letter, EPA is not in a positjon to provide ?UlY 
opinion on the appropriate use of the propertY or obligations associa~ed with ownership or 
operation of the property under any present or future environmental or other federal law or 
regulation or principle ofconunon law. The letter. recommends that the interested party to 
contact the appropriate state agency for further information regarding the state's intention toward 
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the property. Before sending this letter, regions are encouraged to check with other program 
offices to determine whether any enforcement action is planned or ongoing and, if so, coordinate 
v.~th the appropriate regional program offices before deciding how and when to respond to the 
inquiry. 

• Federal Superfund Interest Letter- When a site is in the Superfund evaluation or response 
phase, the most important assistance EPA can provide an interested party may be information 
about current Superfund acti~ities. When the site is found in CERCLIS site inventory, a regional 
office may· issue a Federal Interest Letter to explain what actions have been taken by EPA 
toward the remediation of a particular site (e.g., site sampling, removal action). The letter also 
may indicate whether EPA anticipates further action at a site and the type of action anticipated. 
In addition to the opening paragraph, there are four parts to the Federal Interest Letter. Section I 
of the letter provides the recipient with the status of the property--whether the property is or may 
be part ofCERCLIS/NPL site. Section ll describes EPA's planned or ongoing activities (e.g., 
preliminary assessment, removal, or remedial design). Federal Interest Letters may be 
considered for sites in the CERCUS site inventory, including those on the NPL or eligible for 
the NPL, sites undergoing a federal EPA removal action, undergoing federal EPA remedial 
action, or where EPA has incurred or will incur response costs. 

Section ill ofthe Federal Interest Letter provides language regarding the application of 
an EPA Superfund policy, CERCLA statutory provision or regulation to a party's particular set 
of circumstances. As stated in the policy and of particular importance to Section III of the 
Federal Interest Letter is the limitation on issuing comfort/status letters to situations where the 
requesting party provides infonnation showing that I) a project found to be in the public interest 
(e.g., an economic redevelopment project) is hindered or the value of a property is affected by 
the potential for Superfund liability, and 2) there is no other mechanism available to adequately 
address the party's concerns other than a letter from EPA with a statement regarding the 
applicability of a specific Superfund policy, statutory provision or regulation. These criteria 
should be met before a region considers sending the party a Federal Interest Letter. In response 
to such requests, regions should evaluate the infonnation provided and respond, as appropriate, 
with Section III of the Federal Interest Letter attaching a copy of the relevant policy or 
statutory/regulatory language to the letter. 

Section IV provides language for the closing paragraph appropriate for all sections of the 
letter. This section of the letter also encourages the region to include pertinent fact sheets (or 
any other relevant information) and refers the party to the administrati:ve record repository. 

6 
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• State Action Letter- The State Action Letter is intended to provide comfort at sites where 
EPA may have either no current Superfund involvement or a secondary role under the state's (or 
territory, commonwealth or tribe) lead of site activities. A state may participate in such activities 
as lead agency through a cooperative agreement ("CA") between the state and region. A state 
and region also may develop a Memorandum of Agreement ("MOA") in which the region and 
the·state articulate the roles each will have regarding the cleanup of contaminated properties. 

The State Action Letter seeks to advise parties that EPA does not intend to take federal 
action under CERCLA when the state has the primary role of overseeing cleanups pursuant to 
either state or federal requirements and, where appropriate, the parties ·performing the cleanup 
are working cooperatively under state direction. EPA, however, may consider taking action at a 
site if it receives new information about site conditions requiring federal action or the responding 
party and the state are unwilling or unable to ensure compliance with the negotiated agreement 
between the state and responding party or the state and EPA. 

Regions may respond with a· State Action Letter to two different types of inquiries. The 
first type of inquiry may be from a state requesting that EPA send a State Action Letter 
regarding a particular site. Whenever possible and appropriate, regions should seek to provide a 
letter responsive to the state's request. The second type of inquiry may be from an outside party. 
The region should prepare a State Action Letter for that party in consultation with the state, if 
appropriate. 

The State Action Letter is appropriate to send to parties in the following situations: (a) 
the site is designated "state-lead" in CERCUS; (b) the site is designated "deferred to state" in 
CERCUS (see "Guidance on Deferral ofNPL Listing Deterrninati9ns While States Oversee 
Response Actions," OSWER Dir. 9375.6-ll, May 3, 1995); (c) the site was designated "deferred 
to state" and is subsequently designated "archived" in CERCUS; or, (d) the site listed in 
CERCUS and is being addressed under a state voluntary cleanup program ("VCP") pursuant to 
an approved MOA between the region and state. For sites not listed in CERCUS, but that are 
located in a state that has entered into a VCP MOA with the region (and the region believes that 
the site is being addressed pursuant to the state's VCP), the region should issue a No Previous 
Federal Interest Letter. 

V. Use ofthis Policy 

This policy is not a rule, ana does not create any legal obligations. The extent to which 
EPA applies the policy will depend on the facts of each case. For further information concemi11g 
this policy or sample letters, please contact' Elisabeth Freed at (202) 564-5117 or Lori Boughton 
at (202) 564-5106 in the Office of Site Remediation Enforcement. 
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Appendix A 

Sample No Pre\'ious Superfund Interest Letter 
Addressee 

Re: [Insert name or description of property/site J 

Dear [Insert name ofparty]: 

I am writing in response to your letter dated -/--/- concerning the property referenced 
above. My response is based upon the facts presently kno'M1 to the U.S. Environmental 
Protection Agency ("EPA") and is provided solely for informational purposes. 

The federal Superfund Program, established to cleanup hazardous waste sites, is 
administered by EPA in cooperation with individual states and local and tribal governments. 
Sites are discovered by citizens, businesses, and local, state or federal agencies. When a 
potential hazardous waste site is reported, EPA records the available information in its database, 
the Comprehensive Environmental Response, Compensation, and Liability Information System 
("CERCLIS"). [NOTE: if a region practices pre-CERCLIS screening procedures, please 
include language indicating that the procedures exists, whether or not the property is in the 
process of being "pre-screened", and what this means "to the inquirer. Adjustments may be 
needed to the sample language contained in this letter.] The fact that a site is listed in 
CERCLIS, however, does not mean that an EPA response action will occur at the site or that 
ownership or.operation ofthe site is restricted or may be associated with liability. The fact that 
a property is not listed in CERCLIS does mean that EPA is not currently planning to take 
any action under the federal Superfund program to evaluate the site for inclusion on the 
National Priorities List (NPL) or to ·~onduct remo\'al or remediation acti\'ities. 

The above-referenced property was not identified in a search of the active and archived 
records in the CERCUS database. Please note that its absence from CERCUS does not 
represent a finding that there are no environmental conditions at this property that require action 
or that are being addressed under another federal or state program. The absence of the property 
from CERCUS means that, at this time, EPA is not aware of any information indicating that 
there has been a release or threat of release of hazardous substances at ·or from the facility that 
needs to be assessed by the federal Superfund program and that no such assessment has been 
performed by EPA in the past. I encourage you to contact [insert name of state or local agency] 
to determine if they have information regarding the property and its environmental condition. 
[Regions also are encouraged to check with other program offices to determine whether 
EPA is addressing this site under another statute such as RCRAJ. 

Ifyou would like more comprehensive information on current or historical CERCUS 
data or to request an additional search, please contact the National Technical Information Service 
("NTIS"), a publishing clearinghouse for government information. The address is: U.S. 
Department ofCommerce, 5285 Port Royal Road, Springfield, VA 22161 (teiephone: (703) 487-
4650; fax: (703) 321-8547.) CERCUS information is also avai lable on the Internet at 
http:\\www.epa.gov\supcrfund\index.html#Products ~ Should you have any further questions 
about Superfund, please feel free to contact me at [insert phone numbc.r/addrcss.] 

Sincerely, 

Regional Contact 
cc: State contact 
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Sample No Current Superfund Interest Letter 

Addressee 

Re: [Insert name or description of property] 

Dear [Insert name of party]: 

I am \'>Titing in response to your letter dated--/--/-- concerning the property referenced 
above. My response is based upon the facts presently known to the United States Envirorunental 
Protection Agency ("EPA") and is provided solely for informational purposes. For the reasons 
stated below, EPA does not presently contemplate additional Superfund action for this property. 

In response to gro~1ng concern over health and environmental risks posed by hazardous 
waste sites, Congress enacted the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, as amended (" CERCLA "), establishing the Superfund program to clean 
up these sites. The Superfund program is implemented by EPA in cooperation with individual 
states and local and tribal governments. Sites are discovered by citizens, businesses, and local, 
state, or federal agencies. After a potential hazardous waste site is reported to EPA, the available 
information is recorded in the Comprehensive Environmental Response and Liability 
Information System C'CERCLIS"), EPA's data management system for Superfund. Sites are 
added to CERCUS when EPA believes that there may be contamination that warrants action 
under Superfund. 

[. [FOR ARCHIVED SITES) 
If, after an initial investigation, EPA detennines that the contamination does not warrant 

Superfund action, or if an appropriate Superfund response action has been completed, EPA will 
archive that site from CERCUS. This means that EPA believes no further fede ral response is 
appropriate. Archived sites may be returned to the CERCUS site inventor)' if new information 
necessitating further Superfund consideration is discovered. 

EPA has archived the above-referenced property from the CERCUS site inventory because 
[choose one of the following (a, b, or c) to complete the sentence) 

{a.] ,following site ev~luation activities, EPA determined that .either no contamination was found 
or conditions at the property did not warrant further federal Superfund involvement. 

[b.] a federal removal action was completed and no further Superfund action is planned for this 
property. 

[c.J environmental conditions at the property are subjectto requirements of {f<CRA, UST, 
OPA, etc.), however, no further interest under the federal Superfund program is warranted. For 
further information concerning these requirements, please contact [name and telephone 
number]. 

[Add to previous sentence) EPA, therefore , anticipates no need to take additional Superfund 
enforcement, investigatory, cost recovery, or cleanup action at thi s archived site unless new 
information warranting further Superfund consideration or conditions not previously known to 
EPA regarding the site arc discovered. EPA will maintain a dialogue with the states and will 
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continue to refer archived sites to the states for their review and consideration. You may want to 
contact [insert state contact, address and telephone number] for further information. 

II. [FOR PARTIAL OR FULL DELETIONS FROM NPL OR FOR A SITE BOUNDARY 
SITUATION] 

CERCUS does not describe sites in precise geographical terms primarily because the 
boundaries of the contamination and available information on those boundaries can be expected 
to change over time. Once enough information regarding the nature and extent of the release of 
the hazardous subst~nces is gathered, EPA can more accurately delineate the b0t.141daries of a 
site. [Choose either (a), (b) or (c)). 

(a) [Ifthe property was included in a partial deletion from the NPL] 
The above-referenced property [is/appears to be] situated within the [name of NPL site] 

which is included on EPA's list ofhigh priority hazardous waste CERCUS sites knovm as the 
National Priorities List ("NPL"). EPA, however, has determined that no further investigatory or 
cleanup action is appropriate at the property under the federal Superfund program. With the 
[insert State Agency) concurrence, EPA has decided to delete the portion of the NPL site which 
contains the above-referenced property in accordance with the Agency's "Procedures for Partial 
Deletions at NPL Sites" (OERR Directive Number 9320.2-11, August 30, 1996). 

(b) [If the property is contained within the NPL site or is defined as the NPL site and the 
site has been·deleted from the NPL] 

The identified property [is/appears to be] [select one: situated within the defined 
geographical borders oft he [name of NPL site] or defined as the [name of the NPL site]] 
which is included on EPA·s list ofhigh priority hazardous waste CERCUS sites knovm as the 
National Priorities List ("NPL"). EPA, however, has determined that no further investigatory or 
cleailup action is appropriate at the property. In consultation with the [insert State Agency], 
EPA has decided to delete this property from the NPL in accordance with. "Deletion from the 
NPL" 40CFR 300.425(e). 

(c) [If the property is not part of the CERCLIS site but is nearby] 
The above-referenced property is located [near or adjacent to] the [name of CERCLIS 

Site]. At this time, [statement as to the status of the site at present time: e.g., preliminary 
assessment, site investigation, removal, remedial investigation or feasibility study is 
unden...ay or is completed]. Based upon available information, the property is not presently 
considered by EPA to be a part ofthe [name of the CERCLIS site]. 

[Add to end of paragraph (a), (b), or (c)] 
EPA, therefore, anticipates no need to take [any/additional] [Superfund enforcement-

include if PRP search and cost recovery are complete] investigatory or cleanup action at this 
property unless new Information warranting further Superfund consideration or conditions not 
previously known to EPA regarding the property are discovered. You may want to contact 
[insert state agency information j for further infom1ation. [If appropriate, enclose a copy of 
the fact sheet on the CERCLIS sitcj. 
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III. IIF ADl\1INISTRATIVE RECORD·HAS BEEN C01\1PILEDJ 
EPA·has compiled an administrative record for the I name of CERCLIS or NPL Site} 

which provides information on the nature and extent of the contamination found at the site. This 
record is available at EPA Region- and at [location nearby to the site). 

If you have any additional questions, or wish to discuss this informatio~ please feel free 
to contact [insert EPA contact and address]. 

cc: State contact 

Sincerely yours, 
Regional Contact 
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Sample Federal Superfund Interest Letter 

Addressee 

Re: linsert name or description of property/site] 

Dear [Insert name of party]: 

I a.'!l writing in response to your letter dated--/-/- concerning the property referenced 
above. My response is based upon the facts presently known to the United States Environmental 
Protection Agency ("EPA") and is provided solely for informational purposes. 

In response to growing concern over health and environmental risks posed by hazardous 
waste sites, Congress passed the Comprehensive Environmental Response Compensation and 
Liability Act ("CERCLA") and established the Superfund program to clean up these sites. The 
Superfund program is implemented by EPA in cooperation with individual states and local and 
tribal governments. Sites are discovered by citizens, businesses, and local, state and federal 
agencies. After a potential hazardous waste site is reported to EPA, the site-specific information 
is recorded ·in the Superfund database, the Comprehensive Environmental Response and Liability 
Information System ("CERCUS"). Sites are added to CERCUS when EPA believes that there 
may be contamination that warrants action under Superfund. 

EPA initially screens a potential hazardous waste site to determine what type of action, if 
any, is necessary. The Superfund program may then perform a preliminary assessment and site 
investigation to determine whether contamination at a property is likely to require a federal 
cleanup response, an evaluation to determine if a short term response action to eliminate or 
reduce contamination is needed, and add the ~ite to EPA's list of high priority hazardous waste 
sites known as the National Priorities List ("NPL"). 

EPA is examining f and/or addressing] the property referenced above in connection with 
the {insert name of CERCLIS!NPL site] under the authority ofCERCLA. [Insert appropriate 
paragraphs from Sections I and/or II b~low. Use III for requests regarding the 
applicability of a specific policy. Section IV represents the closing paragraph for all the 
Federal Superfund Interest lettersj. 

L STATUS OF THE IDENTIFIED PROPERTY: 

a. The above-referenced property is presently part of [or is] the [insert name of 
site.] [Add paragraph from Section II for further information concerning the 
site.] 

b. The above-referenced property may be part of the [insert name of site.J [Add 
paragraph from Section II for further information concerning the site.} 
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II. STATUS OF EPA ACTIVITIES 

a. The site has been placed in the Comprehensive Environmental Response, 
Compensation and Liability Information System ("CERCUS") site inventory, but 
no studies or investigations have been performed to date. Accordingly, EPA has 
not developed sufficient information relating to the nature and extent of 
contamination to presently determine whether further federal action is appropriate 
under Superfund. Additionally, EPA has not yet determined which properties 
may be considered pa:.rt of the site. 

b. A Superfund site evaluation is planned at the [insert name of site] to investigate 
possible contamination, and where it may be located. Accordingly, EPA has not 
yet determined which properties may be considered part of the finsert name of 
site.] [Add description of site evaluation activity or attach rele,•ant 
documents, if available.) 

c. A Superfund site ·evaluation activity is underv:ay at the [insert name of site] to 
investigate possible contamination, and where it may be located. Accordingly, 
EPA has not yet ~eterrnined which properties may be considered part of the 
Iinsert name of site.] IAdd description of site evaluation activity or attach 
relevant documents, if available.] 

d. The Iinsert name of site] has been proposed to {or placed on] the Superfund 
National Priorities List ("NPL"). [Refer to and/or attach Federal Register 
notice.] The description of Iinsert name of site) contains EPA's preliminary 
evaluation of which properties are affected, although the actual borders ofthe 
Superfund site could change based on further information regarding the extent of 
contamination and appropriate remedy. 

e. A Superfund Remedial Investigation/Feasibility Study ("RifFS") is planned at 
[insert name of site.] [Add description of RifFS and ensuing activities or 
attach relevant documents, if available]. 

f. A Superfund Remedial Investigation/Feasibility Study ("RifFS") is underway at 
{insert name of site.} [Add description of RUFS and ensuing activities or 
attach relevant documents, if available]. 

g. A Superfund Remedial Investigation/Feasibility Study ("RifFS") has been 
completed at [insert name of site:} [Add description of RifFS and ensuing 
activities or attach relevant documents, if available]. 

h. EPA is planning a Superfund Remedial Design/Remedial Action ("RD/RA") at 
[insert name of site. I [Insert pertinent information such as a description of 
the ROD and RDIRA, such as date of issuance of the ROD, schedule for 
cleanup; Fund lead or P~ implementation, cleanup progress to date; a 
schedule for future cleanup, especially a final completion date, cleanup lcYels 
to he achieved, and anticipated future land use of the Site, or attach relevant 
informational documents}. 
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1. EPA has conunenced a Superfund Remedial Design/Remedial Action ("RDIRA") 
at [insert name of site.] [Insert pertinent information such as a description of 
the ROD and RDIRA, such as date of issuance of the ROD, schedule for 
cleanup; Fund lead or PRP implementation, cleanup progress to date; a 
schedule for future cleanup, especially a final completion date, cleanup levels 
to be achieved, and anticipated future land use of the Site, or attach relevant 
informational documents]. 

J. Superfund Remedial Design/Remedial Action ("RD/RA") has been completed at 
i::lsert name of site.] [If possible provide information on cleanup 
achievements, whether it was PRP or Fund-lead, etc., or attach relevant 
informational documents, if available] A Five-year Review will [will not] be 
necessary at [insert name of site.) [Also, describe status with respect to 
deletion from the NPL.] 

k. A removal action is planned at [insert name of site.] [provide information on 
cleanup achievements, whether it was PRP or Fund-lead, and contact 
number for On-Scene Coordinator, cost recovery staff, or ORC attorney, or 
attach relevant informational documents,·if available.] 

1. A removal action is ongoing at [insert name of site.} [provide information on 
cleanup achievements, whether it was PRP or Fund-lead, and contact 
number for On-Scene Coordinator, cost recovery staff, or ORC attorney, or 
attach relevant informational documents, if available.] 

m. A removal action has been completed at [insert name of site.] [provide 
information on cleanup achievements, whether it was PRP or Fund-lead, and 
contact number for On-Scene Coordinator, cost recovery staff, or ORC 
attorney, or attach relevant informational documents, if availabie.J 

III. FOR PARTIES OR SITES COVERED BYAN EPA 
POLICY/STATUTE/REGULATION 

Dear [Insert name of party]: 

I am writing in response to your letter dated --/--/-- concerning the property referenced 
~bove. My response is based upon the facts presently known to the United States Environmental 
Protection Agency ("EPA"). 

As you may know, the above-referenced property is located within or near the [insert 
name of CERCLIS site.j EPA is currently taking [insert description of any action that EPA 
is taking or plans to take and any contamination problem.] 
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[Choose either paragraph [a] or [b]l: 

[a. For situations when a party provides information showing that 1) a project found to be 
in the public interest is hindered or the value of a property is affected by the potential for 
Superfund liability, and 2) there is no other mechanism available to adequately address the 
party's concerns] 

The {insert policy citation/statutory/regulatory provision], provides that EPA, in an 
exercise of its enforcement discretion, will not take an enforcement action against parties who 
meet the conditions and criteria described in the [insert policy/statute/regulation]. Based upon 
the information currently available to EPA, EPA believes that the [policy/statutory/regulatory 
provision] applies to [you/your] situation. I am enclosing a copy of the [policy/statutory or 
regulatory provision and fact sheet, if appropriateJ. for your review. 

[b. For situations when a party does not provide information showing.that 1) a project 
found to be in the public interest is hindered or the value of a property is affected by the 
potential for Superfund liability, and 2) there is no other mechanism available to 
adequately address the party's concerns, attach the appropriate policy/statutory or 
regulatory language and insert the following language): 

The [insert policy citation/statutory/regulatory provision], provides that EPA, in an 
exercise of its enforcement discretion, will not take an enforcement action against parties who 
meet the conditions and criteria described in the [insert policy/statute/regulation]. [EPA 
currently does not have enough information available to determine whether the [insert 
policy/statutory/regulatory citation} applies to your situation OR EPA, based upon the 
current information available, believes that you/your circumstances do not meet the 
criteria/provisions of the [policy/statute/regulation]. I, however, have enclosed a copy of the 
[policy/statutory or regulatory language] for your own review and determination of its 
applicability to you [or your situation]. 

N. CLOSING PARAGRAPH 

EPA hopes that the above information is useful to you. [Optional-In addition, we have 
included a copy of our latest fact sheet for the (insert name of site.)] Further, we direct your 
attention to the [insert location of site local records repository] at which EPA has placed a 
copy of the Administrative Record for this site.· [InClude for section C letters only: This letter 
is provided solely for informational purposes and docs not provide a release from 
CERCLA liability.] If you have any questions, or wish to·discuss this letter, please feel free to 
contact [insert EPA contact and address]. 

Sincerely, 

Regional Contact 

Enclosure 
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Sample State Action Letter 

Addressee 

Re: [Insert name or description of site/property] 

Dear [Insert name of party]: 

I am writing in response to your letter dated--/--/-- concerning the property referenced 
above. My response is based upon the facts presently knov.rn to the United States Environmental 
Protection Agency ("EPA") and is provided solely for. informational purposes. 

The problem of investigating, responding to, and cleaning property contaminated by 
hazardous substances is a complex one. In an effort to maximize resources and ensure timely 
responses, EPA and the states work together in responding to properties posing threats of 
environmental contamination. Although the Comprehensive Environmental Response 
Compensation and Liability Act ("CERCLA", also knov.rn as "Superfund") is a federal law that 
establishes a federal program, the law also envisions and provides for state involvement at sites 
handled under the Superfund program. CERCLA explicitly describes scenarios under which a 
state may have a significant and prominent role in site activities. 

I. [INSERT THIS SECTION FOR SITES DESIGNATED STATE-LEAD IN CERCLIS] 

The site about which you have inquired, [site name], is a site that falls under the federal 
Superfund program, but has been designated a state-lead. A state-lead designation means that 
although the site remains in.EPA's inventory ofsit~s and may be on EPA's list ofhighest 
priority sites, the National Priorities List ("NPL"), implementing responsibilities to investigate 
and cleanup that site rest with the state of [insert name of state]. Specifically, {insert name of 
state] is responsible for the day-to-day activities at the site and will ultimately recommend the 
cleanup for the site. EPA's role is to. review some of [insert name of state]'s milestone 
documents, if appropriate, provide technical assistance if needed, and, in most cases, approve the 
final cleanup method recommended by the state. The state and EPA work together clost:ly, 
pursuant to the terms of a Memorandum of Agreement ("MOA") to ensure that site responses are 
conducted in a timely manner and that interested parties dfe included in site activities. 

Because EPA's day-to-day role at the [insert name of site] is somewhat limited, you 
should check with the {your state or state's environmental program] for more detailed 
information on site activities. [insert name of state] is best able to provide you with detailed 
information about the site and public documents regarding site activity. [Regions should 
include the state RPM name and number, or at least the state's applicable department 
name and number]. 

II. [INSERT THIS SECTION FOR SITES DESIGNATED "DEFERRED TO STATE 
AUTHORlTIES" PURSUANT TO EPA'S SUPERFUND DEFERRAL POLICY] 

The site about which you have inquired, I site name], is a site that fal\s under the federal 
Superfund program, but for which EPA does not have the day-to-~ay responsibility. 
Specifica lly, the [site .name] site is not proposed fo r or li sted on the NPL. EPA has agreed not to 
propose or list the [site namcJ site on the NPL while the state of [name of state] addresses the 
environmental conditions at the property under its own state authoriti es. While the [site nnme] 
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cleanup is being conducted, EPA intends to act in accordance with "Guidance on Deferral of 
NPL Listing Determinations While States Oversee Response Actions" (OSWER Dir. 93 75,6-11, 
May 3, 1995). A copy of this guidance is enclosed for your review and should help you to better 
understand EPA's role and intentions at sites for which activities are deferred to state authorities. 

ill. [INSERT FOR A SITE DESIGNATED 'DEFERRED" THAT NOW HAS BEEN 
ARCHIVED] 

The conditions at the above-referenced property were addressed by [name of state] 
pursuant to EPA's ''Guidance on Deferral ofNPL Listing Determinations While States Oversee 
Response Actions•• (OSWER Dir. 9375.6-11, May 3, 1995). Upon completion of cleanup 
activities at the [site name], the property has been removed from EPA's inventory ofhazardous 
waste sites, the Comprehensive Environmental Response, Compensation, and Liability 
Infonnation System ("CERCLIS"). Con_sistent with EPA's state deferral guidance, EPA does 
not intend to further consider the property for listing on the NPL [or to take additional 
Superfund enforcement, investigatory, cost recovery, or clean up action at the property] 
unless EPA receives new information about site conditions that warrants reconsideration. 

A copy ofEPA's "Guidance on Deferral ofNPL Listing Determinations While States 
Oversee Response Actions·· is enclosed for your review, so that you tnay better und.erstand the 
nature of EPA's role at the [site name]. For detailed information about sire activities and 
conditions, you may wish to contact [insert name of state or state's environmental 
department], the agency responsible for overseeing activities on the property. 

IV. [INSERT FOR A SITE ADDRESSED UNDER A STATE VCP THAT HAS AN MOA 
IN PLACE] 

The site about which you have inquired, [site name], is a site contained in EPA's 
inventory of hazardous waste sites, the Comprehensive Environmental Response, Compensation, 
and Liability Information System. The [site name! sit.e is not, however, proposed for or listed 
on EPA's list of highest priority sites, the National Priorities List ("NPL"). EPA and the state of 
[insert name of state} have agreed, pursuant to a memorandum of agreement ("MOA") between 
the t\vo agencies, to place the site under the authorities of [insert name of stateJ's Voluntary 
Cleanup Program. For specific details regarding the activities at [site nameJ or the MOA, you 
may wish to contact the [state na me or department responsible for implementing the MOAJ. 

If you have any additional questions, or wish to discuss this information, please feel free 
to contact [insert EPA contact and address}. 

Sincerely yours, 

Regional Contact 
cc: Sta tc con tact 
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Usc uf Comfort Letters 

Each of the sample comfort lt:tters is intended to address a particular set of circumstances and provide whatever infonnation is 
contained within EPA's databases. The sample letters do not address every possible scenario, but are based on· the most commonly 
asked questions. To differentiate between the purposes of the letters and understand the relationship between them, the table below 
provides guidance on which letter to usc to answer .a request for infonnation. 

Question to be Answered Recommended Le.ller if the Answer is Yes Hccommcruled Lcltcr if the Answer is No 

Is the site or property listed in CERCUS? Federal Interest Leller No Previous Superfund Interest Lener or No 
Current Superfund Interest Letter 

Has the site been archived from CERCUS? . No Current Sup~rfund Interest Federal interest Letter 

Is the site or prope,rty contained (or undetennined) Federal Interest Letter No Previous Superfund Interest Leiter or No 
within the defined boundaries of a CERCUS site? Current Superfund Interest Letter 

Has the site or property been addressed by EPA No Current Superfund Interest 'Letter Federal Interest Letter 
and "deleted from 'the defined site boundary? 

Is the site or property being addressed by a state If a MOA is in place, No Previous ~upe~fund If no MOA is in place, No Previous Superfund 
voluntary cleanup program? Interest Leiter for Non-CERCUS sites, or State Interest Leiter for non-CERCUS sites, No Current 

Action Letter for CERCUS sites; in either case, in Superfund Interest Letter for CERCUS sites 
cgnsultation with the state 

· Is EPA planning or currently perfom1ing a Federal Interest Letter No Previous Superfund Interest Letter for non-
response action at the site? CERCUS sites, No Current Superfund Interest 

Letter for CERCUS sites 

Is the party asking whether or asserting that the If the party meets the policy criteria (see page 6), Jfthe party does not meet the policy criteria (sec 
conditions at the site or activities of the party are Federal Interest Letter, Section Ill, paragraph (a) page 6), Federal Interest Letter, Section Ill, 
addressed by a statutory provision or EPA policy? with a copy of the policy or statutory/regulatory paragraph (b), with a copy of the policy or 
(Refer to federal interest criteria on page 6) language attached statutory/regulatory language attached 

Is the site in CERCUS but designated state-lead or State Action Letter, in consultation with the state No Previous Superfund Interest Letter for Non-
deferred site? CERCUS sites, Federal Interest Letter for 

CERCUS sites 
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WASHINGTON, D.C. 20460 

MAR - 6 2003 
OFFICE OF 

ENFORCEMENT AND 
COMPLIANCE ASSURANCE 

MEMORANDUM 

SUBJECT: Interim Guidance Regarding Criteria Landowners Must Meet in Order to Qualify 
for Bona Fide Prospective Purchaser, Conti~o~Pr~ Owner, or Innocent 
Landowner Limitations on CERC~t,fjabil~on Elements") 

-. . Cv" 'if'"' 
FROM: Susan E. Bromm, Director_J\.l,b ~£\ C 

TO: 

Office of Site Remediation Enforcement 

Director, Office of Site Remediation and Restoration, Region I 
Director, Emergency and Remedial Response Division, Region II 
Director, Hazardous Site Cleanup Division, Region ill 
Director, Waste Management Division, Region IV 
Directors, Superfund Division, Regions V, VI, VII and IX 
Assistant Regional Administrator, Office of Ecosystems Protection and 

Remediation, Region VID 
Director, Office of Environmental Cleanup, Region X 
Director, Office ofEnvironmental Stewardship, Region I 
Director, Environmental Accountability Division, Region IV 
Regional Counsel, Regions II, III, V, VI, VII, IX, and X 
Assistant Regional Administrator, Office of Enforcement, Compliance, and 

Environmental Justice, Region VIII 

I. Introduction 

The Small Business Liability Relief and Brownfields Revitalization Act, ("Brownfields 
Amendments"), Pub. L. No. 107-118, enacted in January 2002, amended the Comprehensive 
Environmental Response, Compensation and Liability Act ("CERCLA"), to provide important 
liability limitations for landowners that qualifY as: (1) bona fide prospective purchasers, (2) 
contiguous property owners, or (3) innocent landowners (hereinafter, "landowner liability 
protections" or "landowner provisions"). 
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To meet the statutory criteria for a landowner liability protection, a landowner must meet 
certain threshold criteria and satisfy certain continuing obligations.1 Many of the conditions are 
the same or similar under the three landowner provisions ("common elements"). This 
memorandum is intended to provide Environmental Protection Agency personnel with some 
general guidance on the common elements of the landowner liability protections. Specifically, 
this memorandum first discusses the threshold criteria of performing "all appropriate inquiry" 
and demonstrating no "affiliation" with a liable party. The memorandum then discusses the 
continuing obligations: 

• compliance with land use restrictions and not impeding the effectiveness or integrity 
of institutional controls; 

• taking "reasonable steps" with respect to hazardous substances affecting a 
landowner's property; 

• providing cooperation, assistance and access; 
• complying with information requests and administrative subpoenas; and 
• providing legally required notices. 

A chart summarizing the common elements applicable to bona fide prospective purchasers, 
contiguous property owners, and innocent landowners is attached to this memorandum 
(Attachment A). In addition, two documents relating to reasonable steps are attached to this 
memorandum: (1) a "Questions and Answers" document (Attachment B); and (2) a sample site
specific Comfort/Status Letter (Attachment C). 

This memorandum addresses only some of the criteria a landowner must meet in order to 
qualify under the statute as a bona fide prospective purchaser, contiguous property owner, or 
innocent landowner (i.e., the common elements described above). Other criteria (e.g., the 
criterion that a contiguous property owner "did not cause, contribute, or consent to the release or 
threatened release," found in CERCLA § 107(q)(l)(A)(i), and the criterion that a bona fide 
prospective purchaser and innocent landowner purchase the property after all disposal of 
hazardous substances at the facility, found in CERCLA §§ 101(40)(A), 101(35)(A)), are not 
addressed in this memorandum. In addition, this guidance does not address obligations 
landowners may have under state statutory or common law. 

This memorandum is an interim guidance issued in the exercise of EPA's enforcement 
discretion. As EPA gains more experience implementing the Brownfields Amendments, the 
Agency may revise this guidance. EPA welcomes comments on this guidance and its 
implementation. Comments may be submitted to the contacts identified at the end of this 
memorandum. 

See CERCLA §§ 101(40)(B)-(H), 107(q)(l)(A), 101(35)(A)-(B). 
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II. Background 

The bona fide prospective purchaser provision, CERCLA § 107(r), provides a new 

landowner liability protection and limits EPA’s recourse for unrecovered response costs to a lien 

on property for the increase in fair market value attributable to EPA’s response action.  To 

qualify as a bona fide prospective purchaser, a person must meet the criteria set forth in 

CERCLA § 101(40), many of which are discussed in this memorandum.  A purchaser of 

property must buy the property after January 11, 2002 (the date of enactment of the Brownfields 

Amendments), in order to qualify as a bona fide prospective purchaser.  These parties may 

purchase property with knowledge of contamination after performing all appropriate inquiry, and 

still qualify for the landowner liability protection, provided they meet the other criteria set forth 

in CERCLA § 101(40).2 

The new contiguous property owner provision, CERCLA § 107(q), excludes from the 

definition of “owner” or “operator” a person who owns property that is “contiguous” or 

otherwise similarly situated to, a facility that is the only source of contamination found on his 

property.  To qualify as a contiguous property owner, a landowner must meet the criteria set 

forth in CERCLA § 107(q)(1)(A), many of which are common elements.  This landowner 

provision “protects parties that are essentially victims of pollution incidents caused by their 

neighbor’s actions.”  S. Rep. No. 107-2, at 10 (2001).  Contiguous property owners must perform 

all appropriate inquiry prior to purchasing property.  Persons who know, or have reason to know, 

prior to purchase, that the property is or could be contaminated, cannot qualify for the 

contiguous property owner liability protection.3 

The Brownfields Amendments also clarified the CERCLA § 107(b)(3) innocent 

landowner affirmative defense.  To qualify as an innocent landowner, a person must meet the 

criteria set forth in section 107(b)(3) and section 101(35).  Many of the criteria in section 

101(35) are common elements.  CERCLA § 101(35)(A) distinguishes between three types of 

innocent landowners.  Section 101(35)(A)(i) recognizes purchasers who acquire property 

without knowledge of the contamination.  Section 101(35)(A)(ii) discusses governments 

acquiring contaminated property by escheat, other involuntary transfers or acquisitions, or the 

exercise of eminent domain authority by purchase or condemnation.  Section 101(35)(A)(iii) 

covers inheritors of contaminated property.  For purposes of this guidance, the term “innocent 

landowner” refers only to the unknowing purchasers as defined in section 101(35)(A)(i).  Like 

2  For a discussion of when EPA will consider providing a prospective purchaser with a 
covenant not to sue in light of the Brownfields Amendments, see “Bona Fide Prospective Purchasers and 
the New Amendments to CERCLA,” B. Breen (May 31, 2001). 

3  CERCLA § 107(q)(1)(C) provides that a person who does not qualify as a contiguous 
property owner because he had, or had reason to have, knowledge that the property was or could be 
contaminated when he bought the property, may still qualify for a landowner liability protection as a bona 
fide prospective purchaser, as long as he meets the criteria set forth in CERCLA § 101(40). 

3 



contiguous property owners, persons desiring to qualify as innocent landowners must perform all 

appropriate inquiry prior to purchase and cannot know, or have reason to know, of contamination 

in order to have a viable defense as an innocent landowner. 

III. Discussion 

A party claiming to be a bona fide prospective purchaser, contiguous property owner, or 

section 101(35)(A)(i) innocent landowner bears the burden of proving that it meets the 

conditions of the applicable landowner liability protection.4  Ultimately, courts will determine 

whether landowners in specific cases have met the conditions of the landowner liability 

protections and may provide interpretations of the statutory conditions.  EPA offers some general 

guidance below regarding the common elements.  This guidance is intended to be used by 

Agency personnel in exercising enforcement discretion.  Evaluating whether a party meets these 

conditions will require careful, fact-specific analysis. 

A.  Threshold Criteria 

To qualify as a bona fide prospective purchaser, contiguous property owner, or innocent 

landowner, a person must perform “all appropriate inquiry” before acquiring the property.  Bona 

fide prospective purchasers and contiguous property owners must, in addition, demonstrate that 

they are not potentially liable or “affiliated” with any other person that is potentially liable for 

response costs at the property. 

1.  All Appropriate Inquiry 

To meet the statutory criteria of a bona fide prospective purchaser, contiguous property 

owner, or innocent landowner, a person must perform “all appropriate inquiry” into the previous 

ownership and uses of property before acquisition of the property.  CERCLA §§ 101(40)(B), 

107(q)(1)(A)(viii), 101(35)(A)(i),(B)(i).  Purchasers of property wishing to avail themselves of a 

landowner liability protection cannot perform all appropriate inquiry after purchasing 

contaminated property.  As discussed above, bona fide prospective purchasers may acquire 

property with knowledge of contamination, after performing all appropriate inquiry, and 

maintain their protection from liability.  In contrast, knowledge, or reason to know, of 

contamination prior to purchase defeats the contiguous property owner liability protection and 

the innocent landowner liability protection. 

The Brownfields Amendments specify the all appropriate inquiry standard to be applied. 

The Brownfields Amendments state that purchasers of property before May 31, 1997 shall take 

into account such things as commonly known information about the property, the value of the 

property if clean, the ability of the defendant to detect contamination, and other similar criteria. 

CERCLA § 101(35)(B)(iv)(I).  For property purchased on or after May 31, 1997, the procedures 

4  CERCLA §§ 101(40), 107(q)(1)(B), 101(35). 
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of the American Society for Testing and Materials (“ASTM”), including the document known as 

Standard E1527 - 97, entitled “Standard Practice for Environmental Site Assessments:  Phase 1 

Environmental Site Assessment Process,” are to be used.  CERCLA § 101(35)(B)(iv)(II).  The 

Brownfields Amendments require EPA, not later than January 2004, to promulgate a regulation 

containing standards and practices for all appropriate inquiry and set out criteria that must be 

addressed in EPA’s regulation.  CERCLA § 101(35)(B)(ii), (iii).  The all appropriate inquiry 

standard will thus be the subject of future EPA regulation and guidance. 

2.  Affiliation 

To meet the statutory criteria of a bona fide prospective purchaser or contiguous property 

owner, a party must not be potentially liable or affiliated with any other person who is 

potentially liable for response costs.5  Neither the bona fide prospective purchaser/contiguous 

property owner provisions nor the legislative history define the phrase “affiliated with,” but on 

its face the phrase has a broad definition, covering direct and indirect familial relationships, as 

well as many contractual, corporate, and financial relationships.  It appears that Congress 

intended the affiliation language to prevent a potentially responsible party from contracting away 

its CERCLA liability through a transaction to a family member or related corporate entity.  EPA 

recognizes that the potential breadth of the term “affiliation” could be taken to an extreme, and 

in exercising its enforcement discretion, EPA intends to be guided by Congress’ intent of 

preventing transactions structured to avoid liability. 

The innocent landowner provision does not contain this “affiliation” language.  In order 

5  The bona fide prospective purchaser provision provides, in pertinent part: 

NO AFFILIATION—The person is not—(i) potentially liable, or affiliated with any other 
person that is potentially liable, for response costs at a facility through— (I) any direct or 
indirect familial relationship; or (II) any contractual, corporate, or financial relationship 
(other than a contractual, corporate, or financial relationship that is created by the 
instruments by which title to the facility is conveyed or financed or by a contract for the 
sale of goods or services); or (ii) the result of a reorganization of a business entity that 
was potentially liable. CERCLA § 101(40)(H). 

The contiguous property owner provision provides, in pertinent part: 

NOT CONSIDERED TO BE AN OWNER OR OPERATOR— . . . (ii) the person is not— (I) 
potentially liable, or affiliated with any other person that is potentially liable, for response 
costs at a facility through any direct or indirect familial relationship or any contractual, 
corporate, or financial relationship (other than a contractual, corporate, or financial 
relationship that is created by a contract for the sale of goods or services); or (II) the 
result of a reorganization of a business entity that was potentially liable[.] CERCLA § 
107(q)(1)(A)(ii). 
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to meet the statutory criteria of the innocent landowner liability protection, however, a person 

must establish by a preponderance of the evidence that the act or omission that caused the release 

or threat of release of hazardous substances and the resulting damages were caused by a third 

party with whom the person does not have an employment, agency, or contractual relationship. 

Contractual relationship is defined in section 101(35)(A). 

B.  Continuing Obligations 

Several of the conditions a landowner must meet in order to achieve and maintain a 

landowner liability protection are continuing obligations.  This section discusses those 

continuing obligations:  (1) complying with land use restrictions and institutional controls; (2) 

taking reasonable steps with respect to hazardous substance releases; (3) providing full 

cooperation, assistance, and access to persons that are authorized to conduct response actions or 

natural resource restoration; (4) complying with information requests and administrative 

subpoenas; and (5) providing legally required notices. 

1.  Land Use Restrictions and Institutional Controls 

The bona fide prospective purchaser, contiguous property owner, and innocent landowner 

provisions all require compliance with the following ongoing obligations as a condition for 

maintaining a landowner liability protection: 

–   the person is in compliance with any land use restrictions established or relied on 
in connection with the response action and 

–   the person does not impede the effectiveness or integrity of any institutional 
control employed in connection with a response action. 

CERCLA §§ 101(40)(F), 107(q)(1)(A)(V), 101(35)(A).  Initially, there are two important points 

worth noting about these provisions.  First, because institutional controls are often used to 

implement land use restrictions, failing to comply with a land use restriction may also impede 

the effectiveness or integrity of an institutional control, and vice versa.  As explained below, 

however, these two provisions do set forth distinct requirements.  Second, these are ongoing 

obligations and, therefore, EPA believes the statute requires bona fide prospective purchasers, 

contiguous property owners, and innocent landowners to comply with land use restrictions and to 

implement institutional controls even if the restrictions or institutional controls were not in place 

at the time the person purchased the property. 

Institutional controls are administrative and legal controls that minimize the potential for 

human exposure to contamination and protect the integrity of remedies by limiting land or 
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resource use, providing information to modify behavior, or both.6  For example, an institutional 

control might prohibit the drilling of a drinking water well in a contaminated aquifer or 

disturbing contaminated soils.  EPA typically uses institutional controls whenever contamination 

precludes unlimited use and unrestricted exposure at the property.  Institutional controls are 

often needed both before and after completion of the remedial action.  Also, institutional controls 

may need to remain in place for an indefinite duration and, therefore, generally need to survive 

changes in property ownership (i.e., run with the land) to be legally and practically effective. 

Generally, EPA places institutional controls into four categories: 

(1)  governmental controls (e.g., zoning); 

(2)  proprietary controls (e.g., covenants, easements); 

(3)  enforcement documents (e.g., orders, consent decrees); and 

(4)  informational devices (e.g., land record/deed notices). 

Institutional controls often require a property owner to take steps to implement the controls, such 

as conveying a property interest (e.g., an easement or restrictive covenant) to another party such 

as a governmental entity, thus providing that party with the right to enforce a land use restriction; 

applying for a zoning change; or recording a notice in the land records. 

Because institutional controls are tools used to limit exposure to contamination or protect 

a remedy by limiting land use, they are often used to implement or establish land use restrictions 

relied on in connection with the response action.  However, the Brownfields Amendments 

require compliance with land use restrictions relied on in connection with the response action, 

even if those restrictions have not been properly implemented through the use of an enforceable 

institutional control.  Generally, a land use restriction may be considered “relied on” when the 

restriction is identified as a component of the remedy.  Land use restrictions relied on in 

connection with a response action may be documented in several places depending on the 

program under which the response action was conducted, including:  a risk assessment; a remedy 

decision document; a remedy design document; a permit, order, or consent decree; under some 

state response programs, a statute (e.g., no groundwater wells when relying on natural 
attenuation); or, in other documents developed in conjunction with a response action. 

An institutional control may not serve the purpose of implementing a land use restriction 

for a variety of reasons, including:  (1) the institutional control is never, or has yet to be, 

implemented; (2) the property owner or other persons using the property impede the 

effectiveness of the institutional controls in some way and the party responsible for enforcement 

of the institutional controls neglects to take sufficient measures to bring those persons into 

compliance; or (3) a court finds the controls to be unenforceable.  For example, a chosen remedy 

might rely on an ordinance that prevents groundwater from being used as drinking water.  If the 

local government failed to enact the ordinance, later changed the ordinance to allow for drinking 

6  For additional information on institutional controls, see  “Institutional Controls:  A Site 
Manager’s Guide to Identifying, Evaluating, and Selecting Institutional Controls at Superfund and RCRA 
Corrective Action Cleanups,” September 2000, (OSWER Directive 9355.0-74FS-P). 
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water use, or failed to enforce the ordinance, a landowner is still required to comply with the 

groundwater use restriction identified as part of the remedy to maintain its landowner liability 

protection.  Unless authorized by the regulatory agency responsible for overseeing the remedy, if 

the landowner fails to comply with a land use restriction relied on in connection with a response 

action, the owner will forfeit the liability protection and EPA may use its CERCLA authorities to 

order the owner to remedy the violation, or EPA may remedy the violation itself and seek cost 

recovery from the noncompliant landowner. 

In order to meet the statutory criteria of a bona fide prospective purchaser, contiguous 

property owner, or innocent landowner, a party may not impede the effectiveness or integrity of 

any institutional control employed in connection with a response action.  See CERCLA §§ 

101(40)(F)(ii), 107(q)(1)(A)(v)(II), 101(35)(A)(iii).  Impeding the effectiveness or integrity of an 

institutional control does not require a physical disturbance or disruption of the land.  A 

landowner could jeopardize the reliability of an institutional control through actions short of 

violating restrictions on land use.  In fact, not all institutional controls actually restrict the use of 

land.  For example, EPA and State programs often use notices to convey information regarding 

contamination on site rather than actually restricting the use.  To do this, EPA or a State may 

require a notice to be placed in the land records.  If a landowner removed the notice, the removal 

would impede the effectiveness of the institutional control.  A similar requirement is for a 

landowner to give notice of any institutional controls on the property to a purchaser of the 

property.  Failure to give this notice may impede the effectiveness of the control.  Another 

example of impeding the effectiveness of an institutional control would be if a landowner applies 

for a zoning change or variance when the current designated use of the property was intended to 

act as an institutional control.  Finally, EPA might also consider a landowner’s refusal to assist 

in the implementation of an institutional control employed in connection with the response 

action, such as not recording a deed notice or not agreeing to an easement or covenant, to 

constitute a violation of the requirement not to impede the effectiveness or integrity of an 

institutional control.7 

An owner may seek changes to land use restrictions and institutional controls relied on in 

connection with a response action by following procedures required by the regulatory agency 

responsible for overseeing the original response action.  Certain restrictions and institutional 

controls may not need to remain in place in perpetuity.  For example, changed site conditions, 

such as natural attenuation or additional cleanup, may alleviate the need for restrictions or 

institutional controls.  If an owner believes changed site conditions warrant a change in land or 

resource use or is interested in performing additional response actions that would eliminate the 

need for particular restrictions and controls, the owner should review and follow the appropriate 

regulatory agency procedures prior to undertaking any action that may violate the requirements 

of this provision. 

7  This may also constitute a violation of the ongoing obligation to provide full cooperation, 
assistance, and access.  CERCLA §§ 101(40)(E), 107(q)(1)(A)(iv), 101(35)(A). 
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2.  Reasonable Steps 

a.  Overview 

Congress, in enacting the landowner liability protections, included the condition that 

bona fide prospective purchasers, contiguous property owners, and innocent landowners take 

“reasonable steps” with respect to hazardous substance releases to do all of the following: 

- Stop continuing releases,  
- Prevent threatened future releases, and  
-  Prevent or limit human, environmental, or natural resource exposure to  
earlier hazardous substance releases.  

CERCLA §§ 101(40)(D), 107(q)(1)(A)(iii), 101(35)(B)(i)(II).8  Congress included this condition 

as an incentive for certain owners of contaminated properties to avoid CERCLA liability by, 

among other things, acting responsibly where hazardous substances are present on their property. 

In adding this new requirement, Congress adopted an approach that is consonant with traditional 

common law principles and the existing CERCLA “due care” requirement.9 

By making the landowner liability protections subject to the obligation to take 

“reasonable steps,” EPA believes Congress intended to balance the desire to protect certain 

landowners from CERCLA liability with the need to ensure the protection of human health and 

the environment.  In requiring reasonable steps from parties qualifying for landowner liability 

protections, EPA believes Congress did not intend to create, as a general matter, the same types 

of response obligations that exist for a CERCLA liable party (e.g., removal of contaminated soil, 

8  CERCLA § 101(40)(D), the bona fide prospective purchaser reasonable steps provision, 
provides: “[t]he person exercises appropriate care with respect to hazardous substances found at the 
facility by taking reasonable steps to— (i) stop any continuing release; (ii) prevent any threatened future 
release; and (iii) prevent or limit human, environmental, or natural resource exposure to any previously 
released hazardous substance.” 

CERCLA § 107(q)(1)(A), the contiguous property owner reasonable steps provision, provides: 
“the person takes reasonable steps to— (I) stop any continuing release; (II) prevent any threatened future 
release; and (III) prevent or limit human, environmental, or natural resource exposure to any hazardous 
substance released on or from property owned by that person.” 

CERCLA § 101(35)(B)(II), the innocent landowner reasonable steps provision, provides: “the 
defendant took reasonable steps to— (aa) stop any continuing release; (bb) prevent any threatened future 
release; and (cc) prevent or limit any human, environmental, or natural resource exposure to any 
previously released hazardous substance.” 

9  See innocent landowner provision, CERCLA § 107(b)(3)(a). 
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extraction and treatment of contaminated groundwater).10  Indeed, the contiguous property 

owner provision’s legislative history states that absent “exceptional circumstances . . . , these 

persons are not expected to conduct ground water investigations or install remediation systems, 

or undertake other response actions that would be more properly paid for by the responsible 

parties who caused the contamination.”  S. Rep. No. 107-2, at 11 (2001).  In addition, the 

Brownfields Amendments provide that contiguous property owners are generally not required to 

conduct groundwater investigations or to install ground water remediation systems.  CERCLA § 

107(q)(1)(D).11  Nevertheless, it seems clear that Congress also did not intend to allow a 

landowner to ignore the potential dangers associated with hazardous substances on its property. 

Although the reasonable steps legal standard is the same for the three landowner 

provisions, the obligations may differ to some extent because of other differences among the 

three statutory provisions.  For example, as noted earlier, one of the conditions is that a person 

claiming the status of a bona fide prospective purchaser, contiguous property owner, or innocent 

landowner must have “carried out all appropriate inquiries” into the previous ownership and uses 

of the facility in accordance with generally accepted good commercial and customary standards 

and practices.  CERCLA §§ 101(40)(B), 107(q)(1)(A)(viii), 101(35)(B).  However, for a 

contiguous property owner or innocent landowner, knowledge of contamination defeats 

eligibility for the liability protection.  A bona fide prospective purchaser may purchase with 

knowledge of the contamination and still be eligible for the liability protection.  Thus, only the 

bona fide prospective purchaser could purchase a contaminated property that is, for example, on 

CERCLA’s National Priorities List12 or is undergoing active cleanup under an EPA or State 

10  There could be unusual circumstances where the reasonable steps required of a bona fide 
prospective purchaser, contiguous property owner, or innocent  landowner would be akin to the 
obligations of a potentially responsible party (e.g., the only remaining response action is institutional 
controls or monitoring, the benefit of the response action will inure primarily to the landowner, or the 
landowner is the only person in a position to prevent or limit an immediate hazard).  This may be more 
likely to arise in the context of a bona fide prospective purchaser as the purchaser may buy the property 
with knowledge of the contamination. 

11  CERCLA § 107(q)(1)(D) provides: 

GROUND WATER. - With respect to a hazardous substance from one or more sources that 
are not on the property of a person that is a contiguous property owner that enters ground 
water beneath the property of the person solely as a result of subsurface migration in an 
aquifer, subparagraph (A)(iii) shall not require the person to conduct ground water 
investigations or to install ground water remediation systems, except in accordance with 
the policy of the Environmental Protection Agency concerning owners of property 
containing contaminated aquifers, dated May 24, 1995. 

12  The National Priorities List is “the list compiled by EPA pursuant to CERCLA § 105, of 
uncontrolled hazardous substance releases in the United States that are priorities for long-term remedial 
evaluation and response.” 40 C.F.R. § 300.5 (2001). 
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cleanup program, and still maintain his liability protection. 

The pre-purchase “appropriate inquiry” by the bona fide prospective purchaser will most 

likely inform the bona fide prospective purchaser as to the nature and extent of contamination on 

the property and what might be considered reasonable steps regarding the contamination - - how 

to stop continuing releases, prevent threatened future releases, and prevent or limit human, 

environmental, and natural resource exposures.  Knowledge of contamination and the 

opportunity to plan prior to purchase should be factors in evaluating what are reasonable steps, 

and could result in greater reasonable steps obligations for a bona fide prospective purchaser.13 

Because the pre-purchase “appropriate inquiry” performed by a contiguous property owner or 

innocent landowner must result in no knowledge of the contamination for the landowner liability 

protection to apply, the context for evaluating reasonable steps for such parties is different.  That 

is, reasonable steps in the context of a purchase by a bona fide prospective purchaser may differ 

from reasonable steps for the other protected landowner categories (who did not have knowledge 

or an opportunity to plan prior to purchase).  Once a contiguous property owner or innocent 

landowner learns that contamination exists on his property, then he must take reasonable steps 

considering the available information about the property contamination. 

The required reasonable steps relate only to responding to contamination for which the 

bona fide prospective purchaser, contiguous property owner, or innocent landowner is not 

responsible.  Activities on the property subsequent to purchase that result in new contamination 

can give rise to full CERCLA liability.  That is, more than reasonable steps will likely be 

required from the landowner if there is new hazardous substance contamination on the 

landowner’s property for which the landowner is liable.  See, e.g., CERCLA § 101(40)(A) 

(requiring a bona fide prospective purchaser to show “[a]ll disposal of hazardous substances at 

the facility occurred before the person acquired the facility”). 

As part of the third party defense that pre-dates the Brownfields Amendments and 

continues to be a distinct requirement for innocent landowners, CERCLA requires the exercise 

of “due care with respect to the hazardous substance concerned, taking into consideration the 

characteristics of such hazardous substance, in light of all the relevant facts and circumstances.” 

CERCLA § 107(b)(3)(a).  The due care language differs from the Brownfields Amendments’ 

new reasonable steps language.  However, the existing case law on due care provides a reference 

point for evaluating the reasonable steps requirement.  When courts have examined the due care 

requirement in the context of the pre-existing innocent landowner defense, they have generally 

concluded that a landowner should take some positive or affirmative step(s) when confronted 

with hazardous substances on its property.  Because the due care cases cited in Attachment B 

(see Section III.B.2.b “Questions and Answers,” below) interpret the due care statutory language 

and not the reasonable steps statutory language, they are provided as a reference point for the 

reasonable steps analysis, but are not intended to define reasonable steps. 

The reasonable steps determination will be a site-specific, fact-based inquiry.  That 

13  As noted earlier, section 107(r)(2) provides EPA with a windfall lien on the property. 

11 



inquiry should take into account the different elements of the landowner liability protections and 

should reflect the balance that Congress sought between protecting certain landowners from 

CERCLA liability and assuring continued protection of human health and the environment. 

Although each site will have its own unique aspects involving individual site analysis, 

Attachment B provides some questions and answers intended as general guidance on the 

question of what actions may constitute reasonable steps. 

b.  Site-Specific Comfort/Status Letters Addressing Reasonable Steps 

Consistent with its “Policy on the Issuance of Comfort/Status Letters,” (“1997 

Comfort/Status Letter Policy”), 62 Fed. Reg. 4,624 (1997), EPA may, in its discretion, provide a 

comfort/status letter addressing reasonable steps at a specific site, upon request.  EPA anticipates 

that such letters will be limited to sites with significant federal involvement such that the Agency 

has sufficient information to form a basis for suggesting reasonable steps (e.g., the site is on the 

National Priorities List or EPA has conducted or is conducting a removal action on the site).  In 

addition, as the 1997 Comfort/Status Letter Policy provides, “[i]t is not EPA’s intent to become 

involved in typical real estate transactions.  Rather, EPA intends to limit the use of . . . comfort 

to where it may facilitate the cleanup and redevelopment of brownfields, where there is the 

realistic perception or probability of incurring Superfund liability, and where there is no other 

mechanism available to adequately address the party’s concerns.”  Id.  In its discretion, a Region 

may conclude in a given case that it is not necessary to opine about reasonable steps because it is 

clear that the landowner does not or will not meet other elements of the relevant landowner 

liability protection.  A sample reasonable steps comfort/status letter is attached to this 

memorandum (see Attachment C). 

The 1997 Comfort/Status Letter Policy recognizes that, at some sites, the state has the 

lead for day-to-day activities and oversight of a response action, and the Policy includes a 

“Sample State Action Letter.”  For reasonable steps inquiries at such sites, Regions should 

handle responses consistent with the existing 1997 Comfort/Status Letter Policy.  In addition, 

where appropriate, if EPA has had the lead at a site with respect to response actions (e.g., EPA 

has conducted a removal action at the site), but the state will be taking over the lead in the near 

future, EPA should coordinate with the state prior to issuing a comfort/status letter suggesting 

reasonable steps at the site. 

3.  Cooperation, Assistance, and Access 

The Brownfields Amendments require that bona fide prospective purchasers, contiguous 

property owners, and innocent landowners provide full cooperation, assistance, and access to 

persons who are authorized to conduct response actions or natural resource restoration at the 

vessel or facility from which there has been a release or threatened release, including the 

cooperation and access necessary for the installation, integrity, operation, and maintenance of 

any complete or partial response action or natural resource restoration at the vessel or facility. 

CERCLA §§ 101(40)(E), 107(q)(1)(A)(iv), 101(35)(A). 
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4.  Compliance with Information Requests and Administrative Subpoenas 

The Brownfields Amendments require bona fide prospective purchasers and contiguous 

property owners to be in compliance with, or comply with, any request for information or 

administrative subpoena issued by the President under CERCLA.  CERCLA §§ 101(40)(G), 

107(q)(1)(A)(vi).  In particular, EPA expects timely, accurate, and complete responses from all 

recipients of section 104(e) information requests.  As an exercise of its enforcement discretion, 

EPA may consider a person who has made an inconsequential error in responding (e.g., the 

person sent the response to the wrong EPA address and missed the response deadline by a day), a 

bona fide prospective purchaser or contiguous property owner, as long as the landowner also 

meets the other conditions of the applicable landowner liability protection. 

5.  Providing Legally Required Notices 

The Brownfields Amendments subject bona fide prospective purchasers and contiguous 

property owners to the same “notice” requirements.  Both provisions mandate, in pertinent part, 

that “[t]he person provides all legally required notices with respect to the discovery or release of 

any hazardous substances at the facility.”  CERCLA §§ 101(40)(C), 107(q)(1)(A)(vii).  EPA 

believes that Congress’ intent in including this as an ongoing obligation was to ensure that EPA 

and other appropriate entities are made aware of hazardous substance releases in a timely 

manner. 

“Legally required notices” may include those required under federal, state, and local 

laws.  Examples of federal notices that may be required include, but are not limited to, those 

under:  CERCLA § 103 (notification requirements regarding released substances); EPCRA § 304 

(“emergency notification”); and RCRA § 9002 (notification provisions for underground storage 

tanks).  The bona fide prospective purchaser and contiguous property owner have the burden of 

ascertaining what notices are legally required in a given instance and of complying with those 

notice requirements.  Regions may require these landowners to self-certify that they have 
provided (in the case of contiguous property owners), or will provide within a certain number of 
days of purchasing the property (in the case of bona fide prospective purchasers), all legally 

required notices.  Such self-certifications may be in the form of a letter signed by the landowner 

as long as the letter is sufficient to satisfy EPA that applicable notice requirements have been 

met.  Like many of the other common elements discussed in this memorandum, providing legally 

required notices is an ongoing obligation of any landowner desiring to maintain its status as a 

bona fide prospective purchaser or contiguous property owner. 

IV. Conclusion 

Evaluating whether a landowner has met the criteria of a particular landowner provision 

will require careful, fact-specific analysis by the regions as part of their exercise of enforcement 

discretion.  This memorandum is intended to provide EPA personnel with some general guidance 

on the common elements of the landowner liability protections.  As EPA implements the 

Brownfields Amendments, it will be critical for the regions to share site-specific experiences and 
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information pertaining to the common elements amongst each other and with the Office of Site 

Remediation Enforcement, in order to ensure national consistency in the exercise of the 

Agency’s enforcement discretion.  EPA anticipates that its Landowner Liability Protection 

Subgroup, which is comprised of members from various headquarters offices, the Offices of 

Regional Counsel, the Office of General Counsel, and the Department of Justice, will remain 

intact for the foreseeable future and will be available to serve as a clearinghouse for information 

for the regions on the common elements. 

Questions and comments regarding this memorandum or site-specific inquiries should be 

directed to Cate Tierney, in OSRE’s Regional Support Division (202-564-4254, 

Tierney.Cate@EPA.gov), or Greg Madden, in OSRE’s Policy & Program Evaluation Division 

(202-564-4229, Madden.Gregory@EPA.gov). 

V. Disclaimer 

This memorandum is intended solely for the guidance of employees of EPA and the 

Department of Justice and it creates no substantive rights for any persons.  It is not a regulation 

and does not impose legal obligations.  EPA will apply the guidance only to the extent 

appropriate based on the facts. 

Attachments 

cc:  Jewell Harper (OSRE) 

Paul Connor (OSRE) 

Sandra Connors (OSRE) 

Thomas Dunne (OSWER) 

Benjamin Fisherow (DOJ) 

Linda Garczynski (OSWER) 

Bruce Gelber (DOJ) 

Steve Luftig (OSWER) 

Earl Salo (OGC) 

EPA Brownfields Landowner Liability Protection Subgroup 
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Attachment A 

Chart Summarizing Applicability of “Common Elements” to Bona Fide Prospective 
Purchasers, Contiguous Property Owners, and Section 101(35)(A)(i) Innocent Landowners 

Common Element among the 
Brownfields Amendments Landowner Provisions 

Bona Fide 
Prospective 
Purchaser 

Contiguous 
Property 
Owner 

Section 101 
(35)(A)(i) 
Innocent 
Landowner 

All Appropriate Inquiry     

No affiliation demonstration     

Compliance with land use restrictions and institutional 
controls 

   

Taking reasonable steps     

Cooperation, assistance, access     

Compliance with information requests and administrative 
subpoenas 

   

Providing legally required notices     

  Although the innocent landowner provision does not contain this “affiliation” language, in order 

to meet the statutory criteria of the innocent landowner liability protection, a person must 
establish by a preponderance of the evidence that the act or omission that caused the release or 
threat of release of hazardous substances and the resulting damages were caused by a third party 
with whom the person does not have an employment, agency, or contractual relationship. 

CERCLA § 107(b)(3).  Contractual relationship is defined in section 101(35)(A). 

  Compliance with information requests and administrative subpoenas is not specified as a statutory 
criterion for achieving and maintaining the section 101(35)(A)(i) innocent landowner liability 
protection.  However, CERCLA requires compliance with administrative subpoenas from all 
persons, and timely, accurate, and complete responses from all recipients of EPA information 
requests. 

  Provision of legally required notices is not specified as a statutory criterion for achieving and 
maintaining the section 101(35)(A)(i) innocent landowner liability protection.  These 
landowners may, however, have notice obligations under federal, state and local laws. 
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Attachment B 

Reasonable Steps Questions and Answers 

The “reasonable steps” required of a bona fide prospective purchaser, contiguous 

property owner, or section 101(35)(A)(i) innocent landowner under CERCLA §§ 101(40)(D), 

107(q)(1)(A)(iii), and 101(35)(B)(i)(II), will be a site-specific, fact-based inquiry.  Although 

each site will have its own unique aspects involving individual site analysis, below are some 

questions and answers intended to provide general guidance on the question of what actions may 

constitute reasonable steps.  The answers provide a specific response to the question posed, 

without identifying additional actions that might be necessary as reasonable steps or actions that 

may be required under the other statutory conditions for each landowner provision (e.g., 

providing cooperation and access).  In addition, the answers do not address actions that may be 

required under other federal statutes (e.g., the Resource Conservation and Recovery Act, 42 

U.S.C. § 6901 et seq.; the Clean Water Act, 33 U.S.C. § 1251, et seq.; and the Toxic Substances 
Control Act, 15 U.S.C. § 2601, et seq.), and do not address landowner obligations under state 

14mstatutory or com  on law. 

Notification 

Q1:  If a person conducts “all appropriate inquiry” with respect to a property where EPA has 
conducted a removal action, discovers hazardous substance contamination on the property that is 

unknown to EPA, and then purchases the property, is notification to EPA or the state about the 

contamination a reasonable step? 

A1:  Yes.  First, bona fide prospective purchasers may have an obligation to provide notice of 
the discovery or release of a hazardous substance under the legally required notice provision, 

CERCLA § 101(40)(C).  Second, even if not squarely required by the notice conditions, 

providing notice of the contamination to appropriate governmental authorities would be a 

reasonable step in order to prevent a “threatened future release” and “prevent or limit  . . . 

exposure.”  Congress specifically identified “notifying appropriate Federal, state, and local 

officials” as a typical reasonable step.  S. Rep. No.107-2, at 11 (2001); see also, Bob’s Beverage 

Inc. v. Acme, Inc., 169 F. Supp. 2d 695, 716 (N.D. Ohio 1999) (failure to timely notify EPA and 

Ohio EPA of groundwater contamination was factor in conclusion that party failed to exercise 

due care), aff’d, 264 F. 3d 692 (6th Cir. 2001).  It should be noted that the bona fide prospective 
purchaser provision is the only one of the three landowner provisions where a person can 

purchase property with knowledge that it is contaminated and still qualify for the landowner 

liability protection. 

14  The Brownfields Amendments did not alter CERCLA § 114(a), which provides: 
“[n]othing in this chapter shall be construed or interpreted as preempting any State from imposing any 
additional liability or requirements with respect to the release of hazardous substances within such State.” 
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Site Restrictions 

Q2:  Where a property owner discovers unauthorized dumping of hazardous substances on a 
portion of her property, are site access restrictions reasonable steps? 

A2:  Site restrictions are likely appropriate as a first step, once the dumping is known to the 
owner.  Reasonable steps include preventing or limiting “human, environmental, or natural 

resource exposure” to hazardous substances. CERCLA §§ 101(40)(D)(iii), 107(q)(1)(A)(iii)(III), 

101(35)(B)(i)(II)(cc).  The legislative history for the contiguous property owner provision 

specifically notes that “erecting and maintaining signs or fences to prevent public exposure” may 

be typical reasonable steps.  S. Rep. No. 107-2, at 11 (2001); see also, Idylwoods Assoc. v. 

Mader Capital, Inc., 915 F. Supp. 1290, 1301 (W.D.N.Y. 1996) (failure to restrict access by 

erecting signs or hiring security personnel was factor in evaluating due care), aff’d on reh’g,  956 
F. Supp. 410, 419-20 (W.D.N.Y. 1997); New York v. Delmonte, No. 98-CV-0649E, 2000 WL 

432838, *4 (W.D.N.Y. Mar. 31, 2000) (failure to limit access despite knowledge of trespassers 

was not due care). 

Containing Releases or Threatened Releases 

Q3:  If a new property owner discovers some deteriorating 55 gallon drums containing unknown 
material among empty drums in an old warehouse on her property, would segregation of the 

drums and identification of the material in the drums constitute reasonable steps? 

A3:  Yes, segregation and identification of potential hazards would likely be appropriate first 
steps.  Reasonable steps must be taken to “prevent any threatened future release.”  CERCLA §§ 

101(40)(D)(ii), 107(q)(1)(A)(iii)(II), 101(35)(B)(i)(II)(bb).  To the extent the drums have the 

potential to leak, segregation and containment (e.g., drum overpack) would prevent mishandling 

and releases to the environment.  For storage and handling purposes, an identification of the 

potential hazards from the material will likely be necessary.  Additional identification steps 

would likely be necessary for subsequent disposal or resale if the material had commercial value. 

Q4:  If a property owner discovers that the containment system for an on-site waste pile has 
been breached, do reasonable steps include repairing the breach? 

A4:  One of the reasonable steps obligations is to “stop any continuing release.”  CERCLA §§ 
101(40)(D)(i), 107(q)(1)(A)(iii)(I), 101(35)(B)(i)(II)(aa).  In general, the property owner should 

take actions to prevent contaminant migration where there is a breach from an existing 

containment system.  Both Congress and the courts have identified maintenance of hazardous 

substance migration controls as relevant property owner obligations.  For example, in discussing 

contiguous property owners’ obligations for migrating groundwater plumes, Congress identified 

“maintaining any existing barrier or other elements of a response action on their property that 
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address the contaminated plume” as a typical reasonable step.  S. Rep. No. 107-2, at 11 (2001); 

see also,  Franklin County Convention Facilities Auth. v. American Premier Underwriters, Inc., 

240 F.3d 534, 548 (6th Cir. 2001) (failure to promptly erect barrier that allowed migration was 

not due care); United States v. DiBiase Salem Realty Trust, No. Civ. A. 91-11028-MA, 1993 

WL 729662, *7 (D. Mass. Nov. 19, 1993) (failure to reinforce waste pit berms was factor in 

concluding no due care), aff’d, 45 F.3d 541, 545 (1st Cir. 1995).  In many instances, the current 
property owner will have responsibility for maintenance of the containment system.  If the 

property owner has responsibility for maintenance of the system as part of her property purchase, 

then she should repair the breach.  In other instances, someone other than the current landowner 

may have assumed that responsibility (e.g., a prior owner or other liable parties that signed a 

consent decree with EPA and/or a State).  If someone other than the property owner has 

responsibility for maintenance of the containment system pursuant to a contract or other 

agreement, then the question is more complicated.  At a minimum, the current owner should give 

notice to the person responsible for the containment system and to the government.  Moreover, 

additional actions to prevent contaminant migration would likely be appropriate. 

Q5:  If a bona fide prospective purchaser buys property at a Superfund site where part of the 
approved remedy is an asphalt parking lot cap, but the entity or entities responsible for 

implementing the remedy (e.g., PRPs who signed a consent decree) are unable to repair the 

deteriorating cap (e.g., the PRPs are now defunct), should the bona fide prospective purchaser 

repair the deteriorating asphalt parking lot cap as reasonable steps? 

A5:  Taking “reasonable steps” includes steps to: “prevent or limit any human, environmental, or 
natural resource exposure to any previously released hazardous substances.” CERCLA §§ 

101(40)(D)(iii), 107(q)(1)(A)(iii)(III), 101(35)(B)(i)(II)(cc).  In this instance, the current 

landowner may be in the best position to identify and quickly take steps to repair the asphalt cap 

and prevent additional exposures. 

Remediation 

Q6:  If a property is underlain by contaminated groundwater emanating from a source on a 
contiguous or adjacent property, do reasonable steps include remediating the groundwater? 

A6:  Generally not.  Absent exceptional circumstances, EPA will not look to a landowner whose 
property is not a source of a release to conduct groundwater investigations or install groundwater 

remediation systems.  Since 1995, EPA’s policy has been that, in the absence of exceptional 

circumstances, such a property owner did not have “to take any affirmative steps to investigate 

or prevent the activities that gave rise to the original release” in order to satisfy the innocent 

landowner due care requirement.  See May 24, 1995 “Policy Toward Owners of Property 

Containing Contaminated Aquifers.” (“1995 Contaminated Aquifers Policy”).  In the 

Brownfields Amendments, Congress explicitly identified this policy in noting that reasonable 
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steps for a contiguous property owner “shall not require the person to conduct groundwater 

investigations or to install groundwater remediation systems,” except in accordance with that 

policy.  See CERCLA § 107(q)(1)(D).  The policy does not apply “where the property contains a 

groundwater well, the existence or operation of which may affect the migration of contamination 

in the affected area.”  1995 Contaminated Aquifers Policy, at 5.  In such instances, a site-specific 

analysis should be used in order to determine reasonable steps.  In some instances, reasonable 

steps may simply mean operation of the groundwater well consistent with the selected remedy. 

In other instances, more could be required. 

Q7:  If a protected landowner discovers a previously unknown release of a hazardous substance 
from a source on her property, must she remediate the release? 

A7:  Provided the landowner is not otherwise liable for the release from the source, she should 
take some affirmative steps to “stop the continuing release,” but EPA would not, absent unusual 

circumstances, look to her for performance of complete remedial measures.  However, notice to 

appropriate governmental officials and containment or other measures to mitigate the release 

would probably be considered appropriate.  Compare Lincoln Properties, Ltd. v. Higgins, 823 F. 

Supp. 1528, 1543-44 (E.D. Calif. 1992) (sealing sewer lines and wells and subsequently 

destroying wells to protect against releases helped establish party exercised due care);  Redwing 

Carriers, Inc. v. Saraland Apartments, 94 F.3d 1489, 1508 (11th Cir. 1996) (timely development 

of maintenance plan to remove tar seeps was factor in showing due care was exercised); New 

York v. Lashins Arcade Co., 91 F.3d 353 (2nd Cir. 1996) (instructing tenants not to discharge 

hazardous substances into waste and septic systems, making instructions part of tenancy 

requirements, and inspecting to assure compliance with this obligation, helped party establish 

due care); with  Idylwoods Assoc. v. Mader Capital, Inc., 956 F. Supp. 410, 419-20 (W.D.N.Y. 

1997) (property owner’s decision to do nothing resulting in spread of contamination to 

neighboring creek was not due care); Kerr-McGee Chem. Corp. v. Lefton Iron & Metal Co., 14 

F.3d 321, 325 (7th Cir. 1994) (party that “made no attempt to remove those substances or to take 

any other positive steps to reduce the threat posed” did not exercise due care).  As noted earlier, 

if the release is the result of a disposal after the property owner’s purchase, then she may be 

required to undertake full remedial measures as a CERCLA liable party.  Also, if the source of 

the contamination is on the property, then the property owner will not qualify as a contiguous 

property owner but may still qualify as an innocent landowner or a bona fide prospective 

purchaser. 

Site Investigation 

Q8:  If a landowner discovers contamination on her property, does the obligation to take 
reasonable steps require her to investigate the extent of the contamination? 

A8:  Generally, where the property owner is the first to discover the contamination, she should 
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take certain basic actions to assess the extent of contamination.  Absent such an assessment, it 

will be very difficult to determine what reasonable steps will stop a continuing release, prevent a 

threatened future release, or prevent or limit exposure.  While a full environmental investigation 

may not be required, doing nothing in the face of a known or suspected environmental hazard 

would likely be insufficient.  See, e.g., United States v. DiBiase Salem Realty Trust, 1993 WL 

729662, *7 (failure to investigate after becoming aware of dangerous sludge pits was factor in 

concluding party did not exercise due care), aff’d, 45 F.3d 541, 545 (1st Cir. 1995); United States 
v. A&N Cleaners and Launderers, Inc., 854 F. Supp. 229 (S.D.N.Y. 1994) (dictum) (failing to 

assess environmental threats after discovery of disposal would be part of due care analysis). 

Where the government is actively investigating the property, the need for investigation by the 

landowner may be lessened, but the landowner should be careful not to rely on the fact that the 

government has been notified of a hazard on her property as a shield to potential liability where 

she fails to conduct any investigation of a known hazard on her property.  Compare New York v. 

Lashins Arcade Co., 91 F.3d 353, 361 (2nd Cir. 1996) (no obligation to investigate where RI/FS 

already commissioned) with DiBiase Salem Realty Trust, 1993 WL 729662, *7 (State 

Department of Environmental Quality knowledge of hazard did not remove owner’s obligation 

to make some assessment of site conditions), aff’d, 45 F.3d 541, 545 (1st Cir. 1995). 

Performance of EPA Approved Remedy 

Q9:  If a new purchaser agrees to assume the obligations of a prior owner PRP, as such 
obligations are defined in an order or consent decree issued or entered into by the prior owner 

and EPA, will compliance with those obligations satisfy the reasonable steps requirement? 

A9:  Yes, in most cases compliance with the obligations of an EPA order or consent decree will 
satisfy the reasonable steps requirement so long as the order or consent decree comprehensively 

addresses the obligations of the prior owner through completion of the remedy.  It should be 

noted that not all orders or consent decrees identify obligations through completion of the 

remedy and some have open-ended cleanup obligations. 
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Attachment C 

Sample Federal Superfund Interest Reasonable Steps Letter 

The sample comfort/status letter below may be used in the exercise of enforcement 
discretion where EPA has sufficient information regarding the site to have assessed the 
hazardous substance contamination and has enough information about the property to make 
suggestions as to steps necessary to satisfy the “reasonable steps” requirement. In addition, like 
any comfort/status letter, the letters should be provided in accordance with EPA’s 
“Comfort/Status Letter Policy.” That is, they are not necessary or appropriate for purely 
private real estate transactions. Such letters may be issued when: (1)  there is a realistic 
perception or probability of incurring Superfund liability, (2) such comfort will facilitate the 
cleanup and redevelopment of a brownfield property, (3) there is no other mechanism to 
adequately address the party’s concerns, and (4) EPA has sufficient information about the 
property to provide a basis for suggesting reasonable steps. 

[Insert Addressee] 

Re: [Insert Name or Description of Property] 

Dear [insert name of requester]: 

I am writing in response to your letter dated [insert date] concerning the property 
referenced above.  As you know, the [insert name] property is located within or near the [insert 
name of CERCLIS site.]  EPA is currently [insert description of action EPA is taking or 
plans to take and any contamination problem.] 

The [bona fide prospective purchaser, contiguous property owner, or innocent 
landowner] provision states that a person meeting the criteria of [insert section] is protected 
from CERCLA liability. [For bona fide prospective purchaser only, it may be appropriate to 
insert following language: To the extent EPA’s response action increases the fair market 
value of the property, EPA may have a windfall lien on the property. The windfall lien is 
limited to the increase in fair market value attributable to EPA’s response action, capped 
by EPA’s unrecovered response costs.]  (I am enclosing a copy of the relevant statutory 
provisions for your reference.)  To qualify as a [bona fide prospective purchaser, contiguous 
property owner, or section 101(35)(A)(i) innocent landowner], a person must (among other 
requirements) take “reasonable steps” with respect to stopping continuing releases, preventing 

threatened future releases, and preventing or limiting human, environmental, or natural resources 

exposure to earlier releases.  You have asked what actions you must take, as the [owner or 
prospective owner] of the property, to satisfy the “reasonable steps” criterion. 

As noted above, EPA has conducted a [insert most recent/relevant action to 
“reasonable steps” inquiry taken by EPA] at [insert property name] and has identified a 
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number of environmental concerns.  Based on the information EPA has evaluated to date, EPA 

believes that, for an owner of the property, the following would be appropriate reasonable steps 

with respect to the hazardous substance contamination found at the property: 

[insert paragraphs outlining reasonable steps with respect to each environmental concern] 

This letter does not provide a release from CERCLA liability, but only provides 

information with respect to reasonable steps based on the information EPA has available to it. 

This letter is based on the nature and extent of contamination known to EPA at this time.  If 

additional information regarding the nature and extent of hazardous substance contamination at 

[insert property name] becomes available, additional actions may be necessary to satisfy the 
reasonable steps criterion.  In particular, if new areas of contamination are identified, you should 

ensure that reasonable steps are undertaken.  As the property owner, you should ensure that you 

are aware of the condition of your property so that you are able to take reasonable steps with 

respect to any hazardous substance contamination at or on the property. 

Please note that the [bona fide prospective purchaser, contiguous property owner, or 
innocent landowner] provision has a number of conditions in addition to those requiring the 
property owner to take reasonable steps.  Taking reasonable steps and many of the other 

conditions are continuing obligations of the [bona fide prospective purchaser, contiguous 
property owner, or section 101(35)(A)(i) innocent landowner].  You will need to assess 
whether you satisfy each of the statutory conditions for the [bona fide prospective purchaser, 
contiguous property owner, or innocent landowner] provision and continue to meet the 
applicable conditions. 

EPA hopes this information is useful to you.  If you have any questions, or wish to 

discuss this letter, please feel free to contact [insert EPA contact and address]. 

Sincerely, 

[insert name of EPA contact] 

Sample Federal Superfund Interest 
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U.S. Environmental Protection Agency 
“COMMON ELEMENTS” GUIDANCE 

REFERENCE SHEET 

INTRODUCTION 

This reference sheet highlights the main points made in EPA’s March 6, 2003 guidance entitled 
“Interim Guidance Regarding Criteria Landowners Must Meet in Order to Qualify for the Bona 
Fide Prospective Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations 
on CERCLA Liability “Common Elements”), available at: 
http://www.epa.gov/compliance/resources/policies/cleanup/superfund/common-elem-guide.pdf 

The "Common Elements" are the statutory threshold criteria and ongoing obligations 
landowners must meet to qualify as a: 

| bona fide prospective purchaser, 
| contiguous property owner, or 
| innocent landowner. 

The 2002 Brownfields Amendments to the Superfund law provide conditional CERCLA liability 
protection to landowners who qualify as bona fide prospective purchasers, contiguous property 
owners or innocent landowners.  For purposes of EPA’s “Common Elements” Guidance and this 
reference sheet, “innocent landowner” refers only to unknowing purchasers as defined in 
CERCLA § 101(35)(A)(i). 

Who are Bona Fide Prospective Purchasers (BFPPs)? 

| Persons who meet the CERCLA § 101(40) criteria and the CERCLA § 107(r) 
criteria. 

| Purchasers who buy property after January 11, 2002. 
| BFPPs must perform all appropriate inquiry prior to purchase and may buy 

knowing, or having reason to know, of contamination on the property. 

Who are Contiguous Property Owners (CPOs)? 

| Persons who meet the CERCLA § 107(q)(1)(A) criteria. 
| Owners of property that is not the source of the contamination.  Such property is 

“contiguous” to, or otherwise similarly situated to, a facility that is the source of 
contamination found on their property. 

| CPOs must perform all appropriate inquiry prior to purchase and buy without 
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knowing, or having reason to know, of contamination on the property. 

Who are Innocent Landowners (ILOs)? 

| Persons who meet the CERCLA § 107(b)(3) criteria (including due care) and the 
CERCLA § 101(35) criteria. 

| ILO’s must perform all appropriate inquiry prior to purchase and must buy 
without knowing, or having reason to know, of contamination on the property. 

THE COMMON ELEMENTS 

A person asserting BFPP, CPO or ILO status has to 
prove that it meets the applicable criteria. 

THRESHOLD CRITERIA 

To qualify as a BFPP, CPO, or ILO, a person must 
perform “all appropriate inquiry” before buying the 
property. 

BFPPs and CPOs must also demonstrate that they are 
not potentially liable nor “affiliated” with any other 
person who is potentially liable for response costs at 
the property. 

All Appropriate Inquiry 
BFPPs, CPOs, and ILOs must perform “all appropriate 
inquiry” into the previous ownership and uses of 
property before buying the property. 

Common Elements 
of the Brownfields Amendments 

Landowner Provisions 

Threshold Criteria: 
 all appropriate inquiry 
 no affiliation with a liable party 

Continuing Obligations: 
 compliance with land use restrictions 
and institutional controls 
 taking reasonable steps with respect to 
hazardous substances on property 

 cooperation, assistance and access 
 compliance with information requests 
and administrative subpoenas 
 providing legally required notices 

BFPPs may buy property with knowledge of contamination and maintain their protection from 
liability.  The CPO and ILO liability protections, in contrast, do not apply if the purchaser knew, 
or had reason to know, of contamination prior to purchase. 

EPA will publish regulations and guidance on the all appropriate inquiry standard in the future. 
For property purchased before May 1997, statutory factors are to be applied.  CERCLA § 
101(35)(B)(iv)(I).  For property purchased after May 1997 and until EPA promulgates a 
regulation establishing the all appropriate inquiry standard, an ASTM Phase I report may satisfy 
the standard.  CERCLA § 101(35)(B)(iv)(II).  EPA is to promulgate a regulation establishing the 
all appropriate inquiry standard by 2004.  CERCLA § 101(35)(B)(ii), (iii). 
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Affiliation 
BFPPs or CPOs must not be potentially liable or affiliated with any other person who is 
potentially liable for the site response costs.  “Affiliated with” includes direct and indirect 
familial relationships and many contractual, corporate, and financial relationships. 

ILOs cannot have a contractual relationship with a liable party. 

CONTINUING OBLIGATIONS CRITERIA 

To maintain liability protection, landowners must meet the following continuing obligations 
during their property ownership. 

Compliance with Land Use Restrictions and Institutional Controls 
BFPPs, CPOs and ILO’s must: 

| be in compliance with any land use restrictions established or relied on in 
connection with the response action; 

| not impede the effectiveness or integrity of any institutional control employed in 
connection with a response action. 

EPA believes the Brownfields Amendments require BFPPs, CPOs and ILOs to: 

| comply with land use restrictions and implement institutional controls even if the 
restrictions/controls were not in place at the time of purchase; and 

| comply with land use restrictions relied on in connection with the response action 
even if restrictions haven’t been implemented through an enforceable institutional 
control. 

Reasonable Steps 
BFPPs, CPOs and ILO’s are required to take reasonable steps to: 

| Stop continuing releases; 
| Prevent threatened future releases; and 
| Prevent or limit human, environmental, or natural resource exposure to earlier 

hazardous substance releases. 

The reasonable steps requirement balances Congress’ objectives of protecting certain landowners 
from CERCLA liability, and protecting human health and the environment. 

As a general matter, EPA does not believe Congress intended BFPPs, CPOs and ILOs to have 
the same types of response obligations that CERCLA liable parties have (e.g., removal of 
contaminated soil, extraction and treatment of contaminated groundwater).  The required 
reasonable steps relate only to responding to contamination for which the BFPP, CPO, or ILO is 
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not responsible.  Activities on the property after purchase resulting in new contamination can 
give rise to full CERCLA liability.  See Attachment B to EPA’s guidance for more on reasonable 
steps in a “question and answer” format. 

EPA may provide a comfort/status letter suggesting reasonable steps at a specific site.  EPA 
intends to limit these letters to sites where EPA has sufficient information to form a basis for 
suggesting reasonable steps (e.g., the site is on the National Priorities List or EPA has conducted 
or is conducting a removal action on the site).  Providing such a letter is a matter of Regional 
discretion.  See Attachment C to EPA’s guidance for a sample "reasonable steps" comfort/status 
letter. 

Cooperation, Assistance, and Access 
BFPPs, CPOs and ILOs must provide full cooperation, assistance, and access to persons 
authorized to conduct response actions or natural resource restoration, including the cooperation 
and access necessary for the installation, integrity, operation, and maintenance of any complete 
or partial response action or natural resource restoration. 

Compliance with Information Requests and Administrative Subpoenas 
BFPPs and CPOs must comply with CERCLA information requests and administrative 
subpoenas. 

Provision of Legally Required Notices 
BFPPs and CPOs must provide legally required notices related to the discovery or release of 
hazardous substances at the facility. 

“Legally required notices” may include those required under federal, state, and local laws. 
Examples of federal notice requirements include:  CERCLA § 103 (notification requirements 
regarding released substances); EPCRA § 304 (“emergency notification”); and RCRA § 9002 
(underground storage tanks notification provisions). 
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Summary: Common Element among the 
Brownfields Amendments Landowner Provisions 

Bona Fide 
Prospective 
Purchaser 

Contiguous 
Property 
Owner 

Section 101 
(35)(A)(i) 
Innocent 
Landowner 

All appropriate inquiry     

No affiliation demonstration     

Compliance with land use restrictions and institutional 
controls 

   

Taking reasonable steps     

Cooperation, assistance, access     

Compliance with information requests and administrative 
subpoenas 

   

Providing legally required notices     

 Although the innocent landowner provision does not contain this “affiliation” language, in order 
to meet the statutory criteria of the innocent landowner liability protection, a person must 
establish by a preponderance of the evidence that the act or omission that caused the release or 
threat of release of hazardous substances and the resulting damages were caused by a third party 
with whom the person does not have an employment, agency, or contractual relationship. 
CERCLA § 107(b)(3).  Contractual relationship is defined in section 101(35)(A). 

 Compliance with information requests and administrative subpoenas is not specified as a statutory 
criterion for achieving and maintaining the section 101(35)(A)(i) innocent landowner liability 
protection.  However, CERCLA requires compliance with administrative subpoenas from all 
persons, and timely, accurate, and complete responses from all recipients of EPA information 
requests. 

 Provision of legally required notices is not specified as a statutory criterion for achieving and 
maintaining the section 101(35)(A)(i) innocent landowner liability protection.  These landowners 
may, however, have independent notice obligations under federal, state and local laws. 
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QUESTIONS 

Questions regarding this reference sheet or EPA’s Common Elements Guidance should be 
directed to Cate Tierney in OSRE’s Regional Support Division (202-564-4254, 
Tierney.Cate@EPA.gov), Greg Madden in OSRE’s Policy & Program Evaluation Division (202-
564-4229, Madden.Gregory@EPA.gov) or to the Landowner Liability Protection Subgroup 
contacts listed by Region below. 

Landowner Liability Protection Subgroup Regional Contacts 

Region 1:  Joanna Jerison  617-918-1781 

Region 2:  Michael Mintzer  212-637-3168 
Paul Simon  212-637-3152 

Region 3:  Joe Donovan  215-814-2483 
Leo Mullin  215-814-3172 
Heather Gray Torres  215-814-2696 

Region 4:  Kathleen Wright  404-562-9574 

Region 5:  Peter Felitti  312-886-5114 
Thomas Krueger  312-886-0562 
Larry Kyte  312-886-4245 

Region 6:  Mark Peycke  214-665-2135 

Region 7:  Denise Roberts  913-551-7559 

Region 8:  Suzanne Bohan  303-312-6925 
Matthew Cohn  303-312-6853 
Nancy Mangone  303-312-6903 

Region 9:  Bill Keener  415-972-3940 

Region 10:  Cyndy Mackey  206-553-2569 

This reference sheet is intended for employees of EPA and the Department of Justice and it creates no substantive 
rights for any persons. It is not a regulation and does not impose legal obligations. This reference sheet provides 
some highlights of EPA’s “Interim Guidance Regarding Criteria Landowners Must Meet in Order to Qualify for the 
Bona Fide Prospective Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations on CERCLA 
Liability” (“Common Elements”). It is not intended as a substitute for reading the statute or the guidance itself. 
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Curt, 
This letter is all we need to start the process to partially delete the Arkwood site from the National Priorities List (Superfund).  We will keep you inform and
provide update as the process moves forward.  The first step involves EPA sending a letter to ADEQ requesting their approval to delete the site.  CAS 

Carlos A. Sanchez
Chief, AR/TX Section
Region 6, Superfund Division (6SF-RA)
sanchez.carlos@epa.gov
(214) 665-8507

From:        "grish.org" <curt@grish.org> 
To:        Carlos Sanchez/R6/USEPA/US@EPA 
Cc:        "grish.org" <curt@grish.org> 
Date:        11/23/2011 03:37 PM 
Subject:        formal request 

 Hi Carlos,

Here's a scan of the letter I'm putting in the mail to you today.

Please let me know if this letter in not complete for the purpose or if you need anything else to get the ball rolling.

If you wouldn't mind, please acknowledge receipt of the formal letter once you have received it via USPS.

Thank you and Happy Thanksgiving.

Curt

Carlos A. Sanchez
Chief, AR/TX Section
Region 6, Superfund Division (6SF-RA)
United States Environmental Protection Agency
'1445 Ross Avenue
Dallas TX 75202-2733

RE: ARKWOOD, lNC. SUPERFUND SITE
EPA lD:ARD084930148
Site lD: 0600124

Dear Mr. Sanchez,

I write as an interested party to request that the Arkwood, lnc. Superfund Site in Boone
County, Arkansas (referenced above) be considered for partial deletion from the
Environmental Protection Agency's National Priorities List for Superfund sites.

The Third Five-Year Review Repod prepared by Region 6 of the Environmental
Protection Agency for the Arkwood, lnc. Superfund Site (dated July 2011 ) states in the
Executive Summary.

This is the third Five-Year Review for the Arkwood, lnc., site located in Boone
County in Omaha, Arkansas. The results of this Five-Year Review indicate that
the remedy is protective of human health and the environment. Soil remediation
was completed in 1995 followed by placement of a topsoil cap and seeding. The
vegetation is in good condition. The ground water treatment system, located
immediately downgradient of the mouth of New Cricket Spring, is functioning as
designed and is meeting treatment goals. Therefore, the remedy that was
implemented for soil and ground water at the site continues to be protective of
human health and the environment.

Based upon the information contained in lhe Third Five-Year Review Reporttor lhe
Arkwood, lnc. Superfund Site, as well as upon information contained in other official
documentation regarding this site, I hereby formally request that the Environmental
Protection Agency take action to partially delete the Arkwood, lnc. Superfund Site from
the National Priorities List and to act with all possible expeditiousness in doing so.

Sincerely,m#M
P.O. Box 31546
San Francisco, CA 94131

Sanchez.Carlos@epamail.epa.gov
To: "grish.org" <curt@grish.org>
Cc: Williams.Donald@epamail.epa.gov, Ghose.Shawn@epamail.epa.gov
Re: formal request

 

November 25, 2011  7:38 AM
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Environmental Protection Agency's National Priorities List for Superfund sites. 

The Third Five-Year Review Report prepared by Region 6 of the Environmental 
Protection Agency for the Arkwood, Inc. Superfund Site (dated July 2011) states in the 
Executive Summary 

This is the third Five-Year Review for the Arkwood, Inc., site located in Boone 
County in Omaha, Arkansas. The results of this Five-Year Review indicate that 
the remedy is protective of human health and the environment. Soil remediation 
was completed in 1995 followed by placement of a topsoil cap and seeding. The 
vegetation is in good condition. The ground water treatment system, located 
immediately downgradient of the mouth of New Cricket Spring, is functioning as 
designed and is meeting treatment goals. Therefore, the remedy that was 
implemented for soil and ground water at the site continues to be protective of 
human health and the environment. 

Based upon the information contained in the Third Five- Year Review Report for the 
Arkwood, Inc. Superfund Site, as well as upon information contained in other official 
documentation regarding this site, I hereby formally request that the Environmental 
Protection Agency take action to partially delete the Arkwood, Inc. Superfund Site from 
the National Priorities List and to act with all possible expeditiousness in doing so. 

Sincerely, 

~ad:, 
Charles Curtis Grisham, Jr. 
P.O. Box 31546 
San Francisco, CA 94131 



UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF ARKANSAS 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

HALLIE C. ORMOND, 
C.C. GRISHAM and 
MARY F. BURKE I 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 

CIVIL ACTION NO. 
87-3034 

CONSENT DECREE 

Plaintiff, United States of America, on behalf of the 

Administrator of the United States Environmental Protection 

Agency (EPA), has filed a Complaint herein on April 28, 1987, 

1987, which was amended to include Mary F. Burke on June 3, 

1987. The Complaint and Amended Complaint allege that the 

defendants Hallie c. Ormond, c.c. Grisham and Mary F. Burke 

(defendants), have failed to provide access to property owned by 

defendant Burke and formerly owned by defendant ormond, to the 

authorized representative of EPA for the purposes of completing a 

work plan for a Remedial Investigation/Feasibility Study (RI/FS). 

The Complaints seek access to the Site pursuant to Sections 

104(e) and 106 of the Comprehensive Environmental Response 

compensation and Liability Act, 42 u~s.c. §§ 9604(e) and 9606 (as 

amended) (CERCLA). The parties to this suit have consented to 

the entry of this Decree without trial of any issue, law or fact, 

and the parties hereby stipulate to this Court that in order to 

resolve the issues this Consent Decree should be entered. 
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NOW, THEREFORE, it is hereby ORDERED, ADJUDGED and 

DECREED as follows: 

I. Jurisdiction 

A. This Court has jurisdiction over the subject matter 

of this action and over the parties pursuant to Section llJ(b) 

of CERCLA, 42 u.s.c. § 9613(b), and 28 u.s.c. §§ 1345 and 1355. 

II. Backgroynd 

A. Defendant Mary F. Burke (Burke), is the owner of the 

real property comprising the site where the Arkwood Wood 

Treating Facility was located. For the purposes of this Consent 

Decree "the Arkwood Site" or "the site" shall mean and refer to 

the land described and depicted in Exhibit A attached hereto. 

Defendant Hallie c. ormond (Ormond) was the former owner of the 

Arkwood Site and defendant c.c. Grisham (Grisham) and Arkwood, 

Inc., owned and operated a wood treating facility located on the 

Arkwood Site , 

B. Arkwood, Inc., was a pentachlorophenol (PCP) and 

creosote wood treating company and its stockholders ·and officers 

included Ormond during part and Grisham during all of its 

existence. Arkwood Inc . , operated the wood treating facility from 

approximately 1965 until 1973. In 1973, Mass Merchandisers, Inc. 

(MMI) , leased the site from ormond, and acquired and operated the 

wood treating facility at the Arkwood Site until December 31, 

1984. Sampling and studies at the Site indicate that during the 

operation of facility, the Site became contaminated with PCP, 
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creosote, and wood treating oils and/or the derivatives of PCP, 

creosote, and wood treating oils. 

III. ~1mUcg lliU~!ill<:t 

This Decree shall apply to and be binding on the above 

named parties and upon their agents, trustees, servants, 

employees, successors, heirs and assigns. The undersigned 

representatives of the plaintiff and the defendants- certif y that 

they are fully authorized to enter into the terms and conditions 

of this Decree and to execute and legally bind the parties. 

IV. Definition§ 

The terms as used in this consent Decree, to the extent 

applicable, are defined in Section 101 of CERCLA, 42 u.s . c. § 

9601. 

v. Site Access 

A. The defendants shall permit the EPA or any 

authorized representatives of the EPA, including any contractor~ , 

subcontractors and consultants, upon proper identification, to 

enter, inspect, and conduct activities at the Site for the 

purposes of completing the RI/FS work plan, conducting the RI/FS 

and thereaft~L for the purposes of implementing, operating, 

maintaining or overseeing any response action at the Site as may 

be required. 

B. Nothing in this paragraph is intended to limi t in 

any manner the right of entry or inspection that the United 

States and the State of Arkansas, their agencies or departments 

may otherwise have by operation of any law. 
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c. No conveyance of title, easement or other int;erest 

in the property comprising the Arkwood site shall be made without 

a provision allowing for the access to the Site by EPA or its 

authorized representative and its contractors and subcontractors 

to conduct any response activity at the Site as specified above. 

All such conveyances of title, grants of easements or other 

conveyances of any interest in the Arkwood site shall contain a 

covenant to allow for such response work, to grant EPA or its 

a~thorized representatives including its contractors and 

subcontractors access to perform such work and to grant EPA and 

the State or any authorized representative thereof access to 

oversee and monitor such work. 

D. At least sixty days prior to any voluntary 

conveyance of title, easement or other interest in the property 

comprising the Arkwood Site, defendant Burke shall notify· the 

EPA, Region VI, at the address listed in subparagraph F of this 

Paragraph, by registered mail of her intent to convey any 

interest in the property, and of the provisions made allowing for 

the continued access. to and ope~ation of facilities installed 

pursuant to the RI/FS or a subsequent remedial action plan. The 

restrictions and obligations set forth herein shall run with the 

land and shall be bi nding upon any and all parties who acquire 

any interest in the l'..rki·/Ood site. 

E. The defendants shall not perform any response 

·action at the Site without the express written approval of the 

EPA, Region VI. In addition, the defendants and their successors 
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and assigns shall not use any portion of the Site in any mapner 

that would adversely affect the implementation of the RI/FS or 

subsequent response action at the site by the EPA, its authorized 

representative, or its contractors and consultants. 

F. Within ten days of the etfective date of 'this 

consent Decree, defendant Burke shall record in the appropriate 

Registry of Deeds a copy of this ' Consent Decree as notice to 

third parties of this agreement. A copy of said recording shall 

be sent to CERCLA Enforcement Branch Chief, Arkwood Site, 

Environmental Protection Agency, Region VI, 1445 Ross Ave., 

Dallas, Texas 75202. 

VI. Belief from Liability 

This Consent Decree shall not be construed in any 

manner to relieve the defendants of any liability under Section 

106 and 107 of CERCLA, Section 7003 of RCRA or any other State 

or Federal statute or regulation for contamination of the Arkwood 

site. The United States specifically reserves the right to seek 

other remedies or sanctions available to it under C~CLA. The 

defendants shall not be responsible for completing the Rif FS for 

the Site so long as the RI/FS is fully completed by MMI pursuant 

to its Administrative order on Consent, .Docket No. VI-6-66. 

VII. Retention of Jurisdiction 

The court shall retain jurisdiction over this Consent 

Decree to ensure compliance with the provisions set forth in 

Paragraph v., and to award penalties in the event of non

compliance with this Consent Decree, until such time as the EPA 
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determines that the site requires no further response action. The 

plaintiff agrees to waive all penalties against the defendants 

for the violations of CERCLA as alleged in its Complaint which 

occurred prior to the date of filing of this Consent Decree. 

THE PARTIES HEREBY ENTER INTO THIS CONSENT DECREE AND 

SUBMIT IT TO THIS COURT. 

This Consent Decree approved and entered on thisL/~ 

£~ day of 1988. r-\ · .. v 
~~0> ~ -~ICT COURT JUDGE-<7 

U. s·. DISTRICli COURll 
.WESTERN OIST. ARKANSAS 

FILE 0 

lU! •. l 2 1988 

CHRI§.jl, JOHNSON, CLERK 
By / /f.0'l&(.,t C£.~-v 

Deputy ltleck 

ROGER J. ~ULLA 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Depa; ant of Justice 

E. JOHNSON 
At ornay 

Envir ental Enforcement Section 
u.s. Department of Justice 
P.O. Box 7611 
Ben Franklin station 
Washington, D.C. 20044 
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By: 
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5+f=+c.J :f. ~ ~ ]\HI<_ 
STEVEN L. LEIFER 
Acting Assistant Enforcement 

Counsel 
u. s. Environmental Protection 

Agency 
401 M Street, s.w. 
Washington, D.C. 20460 

J . MICHAEL FITZHUGH 
United States Attorney 
Western District of Arkansas 

wJLL,_~ . ~ 
WILLIAM CROMWELL 
Assistant United States Attorney 
6th and Rogers 
U.S. Post Office and Courthouse 

Buildi ng 
Fort Smith, Arkansas 72901 
ATTORNE~S FOR PLAINTIFF 
UNITED STATES OF AMERICA 

cm~'?fd~ 
WILLIAM F. DOSHIER 
Doshier & Bowers 
P. 0. Box 1797 
Harrison, Arkansas 72601 
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EXHIBIT "AN 

Par~ of the No~theast Quarter of the Southwest Quarter and part 
of the south Balf of the Nottbwest Quarter and part of the 
Northwest Qua~tar of the Southeast Quarter of Section 27, 
Township 21 North, Range 21 Wast, B9ona County, Arkansas, more 
particularly desc~ibed to-wit: Commencing at a stone marking the 
Southeast corner of the Northeast Quarter of the Southwest 
Quarter of Said Section 27, thence North 86° 02' 53u West 946.17 
reP.t, tbence North 01° 28 1 49• Bast ~70.62 feet to the place of 
-~ ... .:~.ning said point being located on northerly right-of-way of 

county road, thence with said northe~ly right-of-way North 31° 
51 1 1on West 492.77 feet, thence North 33° 15 1 oou West 345.29 
feet, thence North 29° 35 1 17" West 345.49 feet, thence North 34° 
06' S2A west 118.66 feet, thence North 39° 10 1 31• West 92.00 
feet, thence North 43° 16 1 sa• West 107.38 feet, thence leaving 
said northerly right-of-way North 42° 42 1 39• East 2.63 feet to 
the southerly right-of-way of Missouri ~acific Railroad, thence 
with said southerly right-of-way South 47~ 17' 22R East 49.77 
fe:.:;::., thence south -48~ 16' 00" East 316.53 feet, thenctt south 40° 
19' 25n East 602.13 feet, thence South 49° 01 1 52a East 95.36 
t~0 ~: thence South 50° 04 1 43• East 99.37 feet, thence South 51° 
43 1 o7u East 98.58 feet, thence South 53° 45 1 52• East l00.9a 
feet, thence South 55° 55 1 22•,East 103.00 feet, thence South 57° 
46' 36" East 12.20 feet, thence South 32° 13 1 24• West 135.00 
feet, thence South 57° 46 1 36• East 245.44 feet, thence North 32° 
13' 24" East 106.15 feet to the North line of a deed dated 
~ebruary 22, 1961, and recorded in Deed Book 85, Pages 164-165 in 
~l~ Circuit Clerk and Ex-officio Recorder Office in and for Boone 
county, A~kansas, thence along said North line South 56° 29 1 

35" East 1004.34 feet, then.ca leaving sai_d North line South 23 o 
30~ 25d West 154.07 feet to the approximate toe of slope of hill 
side, thence with said approximate ~ce of slope South 48° lB' 45" 
West 47.44 feet, thence South 80° 10' 42• West 100.09 feet, 
thence North.76° 14 1 40• West 132.91 feet, thence North 68° 01 1 

53" West 282.88 feet, thence No~th 52° 56 1 23" West 164.49 feet, 
thence North 63° 51 1 10• West 200.07 feet, thence South 29° 26 1 

:i3'' i~·est 116.69 feet:, thence South 03° 41 1 49" West 144.75 feet 
to the northerly right-of-way of County Road, thence leaving said 
a~~Loxirnate toe of elope and following said northerly right-of
way of County Road N~th 46° 17 1 18° West 70.92 feet, thence 
North 41° 56 I 22 n lies t 86.18 feet, thence North 36 ° 55 I 2P West 
06.29 feet,. thence North 33° 04' 49n West 111.09 feet, thence 
North 31° 53 1 10" West 289.85 feet to the place of beginning and 
containing 18.075 acres more or less and subject to existing 
~asements and right-of-ways •• 

... 
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Washington, D.C.  20460

ABSTRACT

This  guidance document describes  the key principles  and expectations, interspersed with “best
practices” based on program experience, that should  be consulted at the time to Close Out
Superfund’s  National Priorities  List Sites.  The Close Out Procedures for National Priorities List Sites
are organized into five principal areas:  Remedial Action Completion, Construction Completion, Site
Completion, Site Deletion and Partial Deletion.  The purpose of the guidance is to briefly summarize
key elements of the various close out options for actions at sites.  EPA believes that consistent
application of national policy and guidance is  an important means by which we ensure
reasonableness, predictability, and consistency in our decisions. 

TO OBTAIN DOCUMENT

EPA employees can obtain additional copies of this guidance, or copies of documents  referenced in
the guidance, by calling the Superfund Document Center at 703-603-9232, or by sending an e-mail
request to superfund.documentcenter@epa.gov.  Non-EPA employees can obtain  these documents
by contacting the National Technical Information Service at 703-605-6000.
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1.0  INTRODUCTION

This guidance document is designed primarily for 
U.S. Environmental Protection Agency's (EPA's)
Remedial Project Managers (RPMs).  It describes the
process for accomplishing remedial action
completion, construction completion, site completion,
and site deletion.  The guidance applies only to those
sites that are or were final on the National Priorities
List (NPL).  It supersedes the following documents:

! Office of Solid Waste and Emergency Response
(OSWER) Directive 9320.2-3A, "Procedures for
Completion and Deletion of National Priorities
List Sites," April 1989,

! OSWER Directive 9320.2-3B, “Update to the
Procedures for Completion and Deletion of
National Priorities List Sites,” Guidance
Document Regarding the Performance of Five-
Year Reviews,” December 29, 1989,

! OERR Fact Sheet, “Remedial Action Report,”
June 1992,

! OSWER Directive 9320.2-3C, “Update No. 2 to
Procedures for Completion and Deletion of NPL
Sites,” February 19, 1992,

! OSWER memorandum, “Documentation of Close
Out Requirements at Sites Where There is a No
Action Record of Decision,” February 2, 1993,

! “Superfund Completion Care Package,” 2nd
Edition, May 1993, 

! OSWER Directive 9320.2-06, “NPL Construction
Completion Definition at Bioremediation and Soil
Vapor Extraction Sites,” June 21, 1993, and 

! OSWER Directive 9320.2-09, “Close Out
Procedures for National Priorities List Sites,”
August 1995.

1.1 Background

Section 105 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980
(CERCLA), as amended by the Superfund
Amendments and Reauthorization Act of 1986
(SARA), requires EPA to maintain an NPL of
uncontrolled hazardous waste sites that have
released or pose a threat of release of hazardous
substances into the environment.  Pursuant to the
National Oil and Hazardous Substances Pollution
Contingency Plan (NCP) (40 Code of Federal
Regulations [CFR
Part 300), sites on the NPL are eligible for

Superfund-financed remedial actions (RAs).

Superfund addresses NPL sites through a
combination of removal and remedial authority. 
Cleanup activities under removal authority achieve
prompt risk reduction through emergency,
time-critical, and non time-critical actions.  In general,
cleanup actions under removal authority are
documented with an Action Memorandum or an
Engineering Evaluation / Cost Assessment. 

Cleanup activities under remedial authority are called
remedial actions.  A  remedial investigation /
feasibility study (RI/FS) at an NPL site determines the
nature and extent of contamination, and identifies
alternatives for the remedy.  The Record of Decision
(ROD) documents the remedial activities selected to
achieve protectiveness.  (For pre-SARA sites,
detailed remedial activities sometimes may be
described in other EPA reports such as a consent
decree or an administrative order).  Remedial actions 
(RAs) are intended to protect human health and the
environment, and they may include any combination
of treatment, containment, or removal of
contaminated material, providing alternate water
supplies, and imposing institutional controls that
address site use.

1.2 Contents of the Guidance

A Superfund site may require several RAs to address
all the site hazards.  The process for Remedial Action
completion is described in Chapter 2 of this guidance. 

Once physical construction is complete at the entire
site (through removal or remedial authority), the site
achieves the construction  completion milestone. 
EPA introduced the construction completion
milestone to better communicate the successful
completion of site construction activities.
Construction completion marks the end of an
important phase in the Superfund completion
process.  EPA Headquarters monitors and reports site
progress toward the construction completion
milestone.  The process for construction completion
is described in Chapter 3.

Site completion occurs when no further response is
required at the site, all cleanup goals have been
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achieved, and the site is deemed protective of human
health and the environment.  Once  site completion is
achieved, the site becomes a candidate for NPL
deletion.  Chapter 4 covers the site completion
milestone.

When no further response is required at a site or a
portion of the site, all cleanup goals have been
achieved, and the site or portion of the site is deemed
protective of human health and the environment, the
site is eligible for full or partial deletion from the
NPL.  This stage, as dictated by the NCP, is known as
site deletion.  Essentially, this process entails
documenting the response activities for the site,
verifying and documenting that activities have been
conducted and that the site is protective of human
health and the environment, obtaining State
concurrence, and offering the public an opportunity
for notice and comment before the site is formally
deleted from the NPL.  The process is further
described in Chapters 5 and 6.

This guidance provides detailed information on
achieving the various milestones of the NPL site
close out process, highlighting specific activities and
the related reports that indicate each activity's
completion.  Appendices A through I provide 
examples of the reports discussed.  Appendices J and
K are reference materials to be used with this
guidance.

OSWER Directive No. 9200.4-22A, “CERCLA
Coordination With Natural Resource Trustees” dated
July 31, 1997, requires that Trustees listed in the
Regional Contingency Plans be notified of the
completion of construction at each operable unit. 
The guidance also indicates that EPA will seek to
consult with Trustees prior to deleting a site from the
NPL.  In response to the requirements of the
“CERCLA Coordination With Natural Resource
Trustees” guidance, appropriate language has been
added to this document addressing the notification
requirements.  

This guidance replaces OSWER Directive 9320.2-09,
“Close Out Procedures for National Priorities List
Sites,” August 1995.  The effective date of this
guidance is January 1, 2000.

1.3 Remedial Project Manager Role

The RPM has lead responsibility for ensuring the
successful completion of cleanup activities at an NPL
site and for guiding a site through each successive
phase of the Superfund process.  This guidance
document emphasizes the role of the RPM during the
final stages of site remediation.  The RPM is
responsible for applying EPA's criteria to a site to
determine its eligibility for achieving each milestone. 
The RPM ensures that all statutory, regulatory, and
policy requirements are met, both technically and
procedurally.  Each milestone is documented by a
specific report.  The RPM should carefully document
all site activities for related reporting needs.
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2.0  REMEDIAL ACTION COMPLETION

2.1 Introduction

This chapter describes the procedures for achieving
Remedial Action (RA) Completion at an Operable
Unit (OU), or portion, of a National Priorities List
(NPL) site.  Remedial actions can only be funded at
sites that are final on the NPL.  A RA is the
implementation of the remedy selected in the Record
of Decision (ROD).  Typically, the ROD identifies an
OU of the overall site cleanup plan. 

During the remedial design (RD) and RA stages, an
OU can be broken into phases to accelerate
implementation of the OU.  These phases enable
adjustment of the internal steps required to complete
each OU.  Each phase becomes a separate RA
sequence under the OU.   For purposes of this
chapter, the discussion will assume that each OU has
one RA and, hence, one RA Completion.  If the

Region chooses to phase OU implementation, then
there is a separate RA Completion for each phase of
the OU.

2.2 Remedial Action (RA) Completion
Definition

RA Completion for an OU is achieved when the
designated Regional official (Branch Chief or above,
as determined by the EPA Region) approves in
writing the Interim or Final RA Report.

The submission and type (Interim or Final) of RA
Report prepared varies depending on the type of
remedy that was implemented.   Exhibit 2-1 provides
examples of RAs and indicates when RA Completion
can be achieved.

EXHIBIT 2-1, Remedial Action Completion Examples

Example RA RA is Complete

Excavation and off-site disposal of
contamination.

After all wastes have been excavated, removed from the site to an
approved location, site has been restored, cleanup goals have
been achieved, and the Final RA Report is approved.

On-site treatment of wastes, other than
ground water or surface water, to achieve
cleanup goals (e.g., soil vapor extraction,
bioremediation, incineration).

After cleanup goals have been achieved for the treated wastes,
site has been restored, and the Final RA Report is approved.

Containment remedies. After construction of the designed remedy is complete, cleanup
goals have been achieved, and the Final RA Report is approved.

Ground water and surface water restoration
remedies that involve active treatment to
reduce contaminant concentrations to meet
cleanup goals.

After construction of the treatment plant and monitoring system
are completed, the plant / system is operating as intended (also
called operational and functional, O&F), and the Interim RA
Report is approved.  (The Final RA Report is prepared when
cleanup goals are achieved.)  

Ground water and surface water restoration
remedies that involve monitored natural
attenuation to reduce contaminant
concentrations to meet cleanup goals.

After the ROD is signed, any necessary RA is conducted, and the
Interim RA Report is approved.  (The Final RA Report is prepared
when cleanup goals are achieved.)
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Ground water and surface water restoration
remedies where restoration is later determined
to be technically impracticable (TI waiver).

RA completion has already been documented by an Interim RA
Report, as above; however, the Region must later prepare a ROD
Amendment to document the TI waiver.  

2.2.1 Interim RA Report 

The Interim RA Report for a given OU is used only
for RAs that include ground- or surface-water
restoration remedies, including monitored natural
attenuation.  Interim reports are used because of the
long delay between construction of the treatment
facility (or ROD signature for monitored natural
attenuation) and achievement of cleanup goals.
Criteria for EPA approval of the Interim RA Report
are:

! The remedy includes ground water or surface
water restoration, with active treatment or
monitored natural attenuation, to reduce
contaminant concentrations to meet cleanup
goals (and cleanup goals have not been
achieved);

! For active treatment, the construction of the
treatment system is completed, and the system is
operating as intended (operational & functional);

! For monitored natural attenuation, any necessary
RA, such as monitoring wells, has been
constructed;

! If the OU includes remedy components other
than ground water, construction activities are
complete and cleanup goals specified in the ROD
have been achieved for these components;

! A contract final inspection or equivalent has
been conducted; and

! The Interim RA Report contains the information
described in Exhibit 2-3.

2.2.2 Final RA Report

Criteria for approval of the Final RA Report for a
given OU are:

! All construction activities are complete,
including site restoration and demobilization;

! All cleanup goals specified in the ROD have
been achieved, including those for ground- and
surface water restoration, if applicable;

! If containment, the  remedy is operating as

intended (operational & functional)
! A contract final inspection or equivalent has

been conducted; and
! The Final RA Report contains the information

described in Exhibit 2-3.

Note:  When an Interim RA Report has already been
prepared, the Interim RA  report can simply be
amended to create the Final RA Report.  The
amendment would add information on activities that
occurred after the Interim RA Report was completed.

2.3 Relationship of RA Completion to Other
Actions

This section describes other actions in the remedial
pipeline that relate to RA Completion.  Much of the
language that follows comes from OSWER
Publication 9200.3-141E, “Superfund / Oil Program
Implementation Manual, Fiscal Year 99/00,” (SPIM)
and the National Contingency Plan (NCP).  At the
end of the section, the Response Actions are shown
graphically in Exhibit 2-2.

2.3.1 Operational & Functional (O&F)

O&F activities are conducted after physical
construction of the remedy is complete to ensure that
it is functioning properly and operating as designed. 
O&F determinations are made for containment
remedies (all media), ground water restoration, and
surface water restoration, but not for monitored
natural attenuation.  The phase following
construction of the remedy and before O&F is often
referred to as shakedown, where the constructor
makes minor modifications as necessary to ensure the
remedy is operating as designed.

Formal O&F determinations are primarily made for
Fund-financed projects because O&F governs when
the Regions turn these projects over to the States for
operation and maintenance.  The term O&F is also
sometimes applied to Potential Responsible Party
(PRP) lead projects to signify the end of the
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shakedown period.  For Federal Facilities (FF) lead
projects, a different determination, Operating Properly
and Successfully, is made.

O&F Determination: A remedy becomes O&F either
one year after construction is complete, or when the
remedy is determined concurrently by EPA and the
State to be functioning properly and is performing as
designed, whichever is earlier.  EPA may grant
extensions to the one-year period in writing, as
appropriate.  At a minimum, the attainment of O&F is
documented in the Interim or Final RA Report.  It may
also be documented by letter to the interested parties.

2.3.2 Long-Term Response Action (LTRA
and PRP LR)

LTRA is defined as the Fund-financed operation of
ground water and surface water restoration measures,
including monitored natural attenuation, for the first
ten years of operation. The Fund continues to pay 90
percent of the cost during this period, and the State
funds the entire operation after ten years.
 
Regions have sometimes used the term LTRA
inexactly to describe PRP-conducted ground water
and surface water restoration measures, including
monitored natural attenuation. PRP actions are
covered by a separate action, PRP LR, where LR
refers to Long-Term Response.  Since PRP-lead PRP
LR is a specific type of O&M, the ten-year time frame
is not applicable. 

The Federal Facilities program does not use LTRA or
PRP LR.  Their ground water and surface water
restoration measures go from RA completion directly
to O&M.

LTRA and PRP LR do not apply to ground water or
surface water containment measures, ground water
monitoring, ground water or surface water measures
initiated for the primary purpose of providing a
drinking water supply, bioremediation, or soil vapor
extraction.

LTRA or PRP LR Start:  LTRA or PRP LR begins on
the date the designated Regional Official (Branch
Chief or above) approves the Interim RA Report.

Fund-Financed LTRA Completion:  LTRA is
complete when cleanup goals are achieved, as
documented in a Final RA Report, when a technical
impracticability determination is made, or after ten
years, whichever is earlier.  LTRA transitions to
O&M if cleanup goals have not been achieved within
the ten-year period.

PRP LR Completion: PRP LR is complete when
cleanup goals are achieved, as documented in a Final
RA Report, or when a technical impracticability
determination is made, whichever is earlier.

2.3.3 Operation and Maintenance (O&M)

O&M are the activities required to maintain the
effectiveness and integrity of the remedy, and, in the
case of Fund-financed measures to restore ground- or
surface-waters, continued operation of such
measures beyond the LTRA period until cleanup
goals are achieved.

PRP-conducted groundwater and surface water
restoration measures, including monitored natural
attenuation, are technically defined as O&M. 
However, regions may use the action, PRP LR, to
indicate that these activities are being performed at
the site.

O&M Start: O&M starts when the RA is complete
and the State or PRPs assume responsibility for all
activities necessary to operate and/or maintain the
long-term effectiveness or integrity of the actions
selected in the ROD.  This is the date the designated
Regional official accepts the Final RA Report.

In the case of an LTRA that goes the full ten years
without achieving cleanup goals, O&M starts upon
LTRA completion.

For Federal Facility-lead ground water and surface
water restorations, including monitored natural
attenuation, O&M starts on the date the designated
Regional Official approves the Interim RA Report.

O&M Completion:  O&M completion may be
indefinite, as in the case of a landfill cap, or
completion may be accomplished when cleanup goals
are achieved for ground water and surface water
restoration.  Where appropriate, the completion of
O&M is defined as the date the performance
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standards or conditions specified in the Cooperative
Agreement that provides funds for the RA;
Superfund State Contract; or CD is signed by EPA,
the PRPs and Federal judge have been met with
respect to O&M.

2.3.4 Cleanup Goals Achieved

Cleanup Goals Achieved is used for ground water
and surface water restoration, including monitored

natural attenuation remedies.  These remedies have
not yet achieved cleanup goals when RA is
completed and the Interim RA Report is signed.  

Cleanup Goals Achieved:   Cleanup goals are achieved
on the date the designated Regional Official approves
in writing the Final RA Report.  This report should
update information previously provided in the Interim
RA Report.

EXHIBIT 2-2, End-of-the-Pipeline Examples
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2.4 Inspection Requirements for RA
Completion

With any RA construction contract, regardless of
lead or contracting party, normal construction
industry practice is to conduct contract pre-final and
final inspections prior to closing out the construction
contract.  These inspections are conducted to
determine whether the construction has been
completed in accordance with the contract design
and specifications.  The inspections are generally
held 
between the contracting party and the construction
contractor, although others can be invited.  

During the contract pre-final inspection, the
contracting party's project manager and the
construction contractor inspect all elements of work
to see if the work is complete and ready for
acceptance under the terms of the contract.  Some
minor defects may come to light as the inspection
proceeds.  The construction manager develops a
"punch list" of all items that need correction or
completion before the work can be accepted.  A
pre-final inspection report is prepared, including the
punch list, completion dates for outstanding items,
and a date for a final inspection.  

If punch list items are minor, the pre-final inspection
may automatically serve as the final inspection. 
Otherwise, a final inspection is conducted later to
determine that punch list items are corrected and all
work has been completed in accordance with the
contract plans and specifications.

The National Contingency Plan, Model Consent
Decree, and Federal Facility Agreements may
require other RA completion inspections.  These
inspections may be held concurrently with or
separately from the contract pre-final and final
inspection described above.

2.4.1 Fund-lead RA Completion Inspections

The NCP requires an additional inspection at Fund
lead sites requiring operation and maintenance.  An
inspection is conducted jointly by EPA and the State
at the end of all construction activities for that RA.  

If convenient, it can be conducted in conjunction
with the contract pre-final or final inspection.  After
the inspection, EPA may share in the cost of
operating the RA for up to one year to ensure that
the remedy is O&F.  See section 2.3.1.

2.4.2 Responsible Party-lead RA Completion
Inspections

The Model RD / RA Consent Decree of July 1995
requires a pre-certification inspection upon
completion of the RA.  This inspection normally
involves the Settling Defendants (PRPs), EPA, and
the State.  The purpose of this inspection is to
determine if the RA has been fully performed in
accordance with the terms of the Consent Decree.

After the pre-certification inspection, the Settling
Defendants are also required to submit a written
report to EPA for approval stating that the RA has
been completed in full satisfaction of the
requirements of the Consent Decree.  This report, if it
contains the proper information, can serve as the
Final RA Report for the OU.  For ground water and
surface water restoration remedies, where an Interim
RA Report is appropriate, EPA may have to prepare
the interim report since it is normally not required in
the Consent Decree.

2.4.3 Federal Facility-lead RA Completion
Inspections

Federal Facility Agreements generally require an
additional set of inspections to determine that all
aspects of the remedy have been implemented in
accordance with applicable enforcement documents
and the ROD.  Participants include the EPA,
oversight contractor, and the State.  The inspection
can be done concurrently with the contract
inspection described in Section 2.4.

2.5 Preparing the RA Report

The RA Report documents the cleanup activities that
took place at a single OU under remedial authority.
The RA Reports for a site can be used as the
supporting documentation for development of the
Final Closeout Report for the site, as described in
Chapter 4.
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The RA Report is a key document to gather historical
cleanup information for analysis of Superfund
remedies.  It is the mechanism used to share
information within EPA, and between EPA and other
Federal agencies.  The RA Report includes cost and
performance data which, along with other information
t, assists with future remedy selection decision-
making, provides a means to compare technology
performance, supports improved cost comparisons,
and documents progress made at sites.    

2.5.1 Submitting the RA Report

The RA Report should be completed as soon as
possible after contract final inspection of the
completed construction and determination that the
remedy is O&F, if applicable.  The RA Report may
take some time to compile; however, the goal is to
have the report submitted to the Region for approval
within 90 days of the final inspection or O&F
determination.  In order not to delay the preparation
of the report, estimated costs can be used to
supplement the known actual costs when pending
contractor claims have not been settled. 

2.5.2 Who Prepares the RA Report

The RA Report is prepared by the party most familiar
with the RA design and construction efforts, and
associated project costs.  Such familiarity provides
the best opportunity to discuss the successes,
difficulties, and lessons learned about the project. 
The contracting party for the RA (e.g., the PRPs, the
Army Corps of Engineers, the State, EPA’s
contractor, or another Federal Agency) is most
familiar with the RA.  While the EPA RPM sometimes
does prepare the RA Report, the contracting party
generally should be tasked with that effort.

2.5.3 Contents of the RA Report

Exhibit 2-3, at the end of this chapter, presents the
specific contents that should be included in the RA
Report.  Appendix A provides a sample RA Report. 

2.6 RA Report Approval

Since the RA Report is ideally prepared by the
contracting party, and not EPA, the report must be

approved by EPA in order to achieve RA Completion
for an OU.  There is no EPA Headquarters (HQs)
review or concurrence role for RA Reports.  

Approval occurs when the designated Regional
official (Branch Chief or above, as determined by the
EPA Region) approves in writing the Interim or Final
RA Report.  The approval can be provided with an
appropriate signature on the RA Report cover sheet
or by letter to the originator of the RA Report.

2.7 RA Report Distribution

Once the RA Report is approved, the original is
retained in the Regional site file, and a copy should
be returned to the originator of the report.  Upon RA
Completion, the Region is also required to notify the
appropriate Natural Resources Damages Trustees
listed in the Regional Contingency Plans.  The
Region should provide a copy of the Interim or Final
RA Report to the Trustees within one week of the
completion and approval of the report.

A copy of the RA Report should also be sent to EPA
HQs for extraction of useful technical information. 
Send the report electronically to the appropriate
Regional Center in EPA HQs, Office of Emergency
and Remedial Response.

2.8 Completion of the Last RA at a Site

As the RA Completion for the last OU at the site
nears, the Region needs to plan ahead for achieving
Construction Completion, which is described in
Chapter 3.  Often, Construction Completion for the
site  is  achieved prior to RA Completion for the last
OU.  Reasons include:

! Due to the need to gather cost and performance
information, the Interim or Final RA Report
(document RA completion) is prepared up to 90
days after the contract final inspection or O&F
determination.  The Preliminary Closeout Report
(for the site) can be prepared very soon after the
contract final inspection and before O&F
determination.

! For bioremediation and soil vapor extraction
remedies, the RA Report is not prepared until
cleanup goals are achieved, often several years
after construction of the treatment system.  The
Preliminary Closeout Report for the site can be
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prepared when the system is operating
satisfactorily.

Even if  Construction Completion has already been
achieved, the Region must still ensure that a RA
Report is prepared for the final Operable Unit.

EXHIBIT 2-3, RA Report Contents

SECTION CONTENTS

I. Introduction ! Include a brief description of the location, size, environmental setting, and
operational history of the site.

! Describe the operations and waste management practices that contributed
to contamination of the site. 

! Describe the regulatory and enforcement history of the site.   
! Describe the major findings and results of site investigation activities. 
! Describe prior removal and remedial activities at the site.   
! Describe the other OUs designated at the site and introduce the OU for

which the RA Report applies.  
II. Operable Unit Background ! Summarize requirements specified in the ROD for the OU.  Include

information on the cleanup goals, institutional controls, monitoring
requirements, operation and maintenance requirements, and other
parameters applicable to the design, construction, operation, and
performance of the RA.

! Provide additional information regarding the basis for determining the
cleanup goals for the OU, including planned future land use.

! Summarize the remedial design, including any significant regulatory or
technical considerations or events occurring during the preparation of the
RD.

!  Identify and briefly discuss any ROD amendments, explanation of
significant differences, or technical impracticability waivers.

III. Construction Activities ! Provide a  step-by-step summary description of the activities undertaken to
construct and implement the RA (e.g., mobilization and site preparatory
work; construction of the treatment system; associated site work, such as
fencing and surface water collection and control; system operation and
monitoring; and sampling activities).

! If a treatment remedy, refer reader to Appendix A for characteristics, site
conditions, and operating parameters for the system.

IV. Chronology of Events ! Provide a tabular summary that lists the major events for the OU, and
associated dates of those events, starting with ROD signature.

! Include significant milestones and dates, such as, remedial design submittal
and approval; ROD amendments; mobilization and construction of the
remedy; significant operational events such as treatment system /
application start-up, monitoring and sampling events, system
modifications, operational down time, variances or non-compliance
situations, and final shut-down or cessation of operations; final sampling
and confirmation-of-performance results; required inspections;
demobilization; and completion or startup of post-construction operation &
maintenance activities.

! If an Interim RA Report, indicate when cleanup goals are projected to be
achieved for the ground or surface water restoration.
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V. Performance Standards and
Construction Quality
Control

! Describe the overall performance of the technology in terms of comparison
to cleanup goals.

! For treatment remedies, identify the quantity of material treated, the
strategy used for collecting and analyzing samples, and the overall results
from the sampling and analysis effort.

!  Provide an explanation of the approved construction quality assurance and
construction quality control requirements or cite the appropriate reference
for this material.  Explain any substantial problems or deviations.

! Provide an assessment of the performance data quality, including the
overall quality of the analytical data, with a brief discussion of quality
assurance and quality control (QA/QC) procedures followed, use of a
quality assurance project plan (QAPP), comparison of analytical data with
data quality objectives (DQOs).

! For PRP-funded projects, discuss EPA’s oversight activities and results
with regard to analytical data quality.

VI. Final Inspection and
Certifications

! Report the results of the various RA contract  inspections, and identify
noted deficiencies.

! Briefly describe adherence to health and safety requirements while
implementing the RA.  Explain any substantial problems or deviations. 

! If implemented, summarize details of  the institutional controls (e.g., the
type of institutional control, who will maintain the control, who will enforce
the control).

!  For RP-lead, describe results of pre-certification inspection.
!  If applicable, certify that the remedy is operational and functional, along

with the date this was achieved.
VII. Operation & Maintenance

Activities
! Describe the general activities for post-construction operation and

maintenance activities, such as monitoring, site maintenance, and closure
activities.

! Identify potential problems or concerns with such activities.
! If an Interim RA Report, describe the future ground water or surface water

restoration activities to meet cleanup goals.
VIII. Summary of Project Costs ! Provide the actual final costs and applicable year for the project.  This is

required for Fund-lead projects and should be provided whenever possible
for PRP-lead projects.  If actual costs are not available, provide estimated
costs.

! Provide the costs previously estimated in the ROD for the selected remedy,
including, as applicable, RA capital costs, RA operating costs, post-RA
annual O&M costs, and number of years of O&M.  Adjust the estimates to
the same dollar basis year as the actual project costs, and provide the index
used.

! Compare actual RA costs to the adjusted ROD estimates. If outside range
of -30 to +50 percent, explain the reasons for differences.

! If the project is PRP-funded, include a summary of EPA oversight costs for
RD and RA.

! For treatment remedies, calculate unit costs based on the sum of the actual
RA capital and RA operating costs divided by the quantity of material
treated.

! Refer reader to Appendix A for a detailed breakdown of RA and O&M
costs.



SECTION CONTENTS

2-9

IX. Observations and Lessons
Learned

! Provide site-specific observations and lessons learned from the project,
highlighting successes and problems encountered and how resolved.

X. Operable Unit Contact
Information

! Provide contact information (names, addresses, phone numbers, and
contract / reference data) for the major design and remediation contractors,
EPA oversight contractors, and the respective RPM and project managers
for EPA, the State, and the PRPs, as applicable.

Appendix A
Cost and Performance
Summary

! The specific parameters presented in Appendix A are in accordance with
the “Guide to Documenting and Managing Cost and Performance
Information for Remediation Projects,” EPA 542-B-98-007.   Regions are
encouraged to use the recommended procedures outlined in this Guide for
documenting cost and performance information as part of the RA Report. 

! Identify the matrix characteristics and site conditions that most affected the
cost and performance, the corresponding values measured for each
characteristic or condition, and the procedures used for measuring those
characteristics or conditions.  These items include the soil type and particle
size distribution, environmental setting, media properties, and quantity of
materials treated. 

!  Identify the operating parameters specified by the remediation contractor
that most affected the cost and performance, the corresponding values
measured for each parameter, and the procedures used for measuring those
parameters.  These items include system throughput, pumping rate, flow
rate, mixing rates, residence time, operating pressure and temperature,
moisture content, and pH.

! Provide a detailed breakout of the actual RA capital costs, RA operating
costs (costs to operate and maintain the treatment process), and estimated

Other Appendices ! Provide supplemental information in appendices to the RA Report.  These
could include a map of the site and operable unit, a schematic of the
treatment system, supplemental performance information, and a list of
references.
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3.0  CONSTRUCTION COMPLETION

3.1 Background

In the first ten years of the Superfund program,
outside audiences often measured Superfund's
progress in cleaning up sites by the number of sites
deleted from the NPL as compared to the number of
sites on the National Priorities List (NPL).  This
measure, however, did not and still does not fully
recognize the substantial construction and reduction
of risk to human health and the environment that has
occurred at NPL sites not yet eligible for deletion.  In
order to better measure Superfund’s progress, the
Superfund 30-Day Task Force Report  recommended
setting firm annual targets for completing remedial
construction activities at sites on the NPL.

A construction completion site is a former toxic waste
site where physical construction of all cleanup
actions are complete, all immediate threats have been
addressed, and all long-term threats are under
control. 

In a 1990 Federal Register Notice (FR), the
Environmental Protection Agency (EPA) established
the Construction Completion category on the NPL
(FR Volume 55, No. 46, March 8, 1990).

“The category would consist of:  (a) sites awaiting
deletion, (b) sites awaiting deletion but for which
CERCLA section 121c requires reviews of the
remedy no less often than five years after initiation,
and (c) sites undergoing long-term response
action(s).  EPA believes the new category would
communicate more clearly to the public the status
of cleanup progress among sites on the National
Priorities List.” 

A later Federal Register Notice (FR Volume 58, No. 29,
March 2, 1993) introduced the Superfund
Construction Completions List (CCL) “. . . to simplify
its system of categorizing sites and to better
communicate the successful completion of cleanup
activities.”  A total of 155 sites were included in that
list, which also clarified that determination of
construction completion at a site has no legal or

financial significance, as it does not relate to
satisfying contractual or other requirements (e.g.,
cleanup contract, consent decree, cooperative or 
interagency agreement), nor to the eligibility of cost
reimbursement from the Fund.  

According to the FR, “The CCL is a compilation of
sites presently or formerly on the NPL.  Sites qualify
for the CCL when:

(1) Any necessary physical construction is
complete, whether or not final cleanup levels
or other requirements have been achieved;

(2) EPA has determined that the response action
should be limited to measures that do not
involve construction; or

(3) The site qualifies for deletion from the NPL.” 
(Note: This item does not apply to sites
deferred to RCRA or other authorities and
deleted from the NPL prior to completing
construction.)

Only final NPL sites qualify for inclusion in the
construction completion list.  Final NPL sites qualify
for inclusion in the construction completion list after
completion of all construction work in all operable
units of the site.

The Region must carefully evaluate the status of
all response actions at the site and anticipate the
need for additional construction activities.  If the
Region believes that additional construction might
be required in the future for the site, the site
should not be placed on the Construction
Completion List.

3.2 Construction Completion Process

The completion of the last response action (removal
or remedial) at a site determines when it becomes
eligible for construction completion.  The
construction completion process is illustrated in
Exhibit 3-1.
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No

Start

Does Final OU
Require Construction?

Complete
Construction at

Final OU.

Conduct
Pre-Final

Inspection.

Site Construction
Completion Criteria

Met?

Draft PCOR; Obtain
Comments From EPA HQs.

Address EPA HQs Comments;
Obtain Regional Division Director

Signature; Forward Copy of
Signed Document to HQs.

HQs Concurs; Construction
Completion Number Assigned;

Site Included on List.

Previous
Remedial/Removal

Action at Site?

No Action ROD; Draft PCOR;
Obtain Comments From EPA

HQs.

No Action ROD; Draft FCOR;
Obtain Comments From EPA

HQs.

Yes No

Yes

Yes

No

EXHIBIT 3-1, Construction Completion Process
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The following sections provide more detail on the
most common candidates for the construction
completion milestone and their reporting
requirements.  NPL sites that are fully addressed
under removal authority can meet the construction
completion and site completion criteria
simultaneously.  The preparation of a Final Close Out
Report (FCOR) can be used to document this
milestone.  Most NPL sites however, are addressed
under remedial authority.  Sites addressed under
remedial authority usually meet the construction
completion criteria first, and upon reaching cleanup
goals the site qualifies for site completion.  This
section addresses the following cases: 

! Sites requiring Remedial Action (RA) in the final
Operable Unit (OU),

! Sites requiring no RA in the final OU,
! Technology Considerations for Construction

Completions, and
! Lead and Authority Considerations for

Construction Completions.

3.3 Sites Requiring RA in the Final OU

This section presents the construction completion
process for sites requiring physical construction in
the final operable unit.  At these sites the
construction completion milestone is achieved when
a pre-final inspection for the last RA has been
conducted and a Preliminary Close Out Report
(PCOR) has been signed.

3.3.1 Pre-Final Inspection

A pre-final inspection should be conducted for the
site's final OU following the procedures outlined in
Section 2.4, Inspection Requirements for RA
Completion.  Construction completion criteria are
satisfied when only minor "punch list" items are
identified in the inspection to finish the work in
accordance with design plans and specifications. 
Minor "punch list" items are activities that are part of
the contract but do not affect the functioning of the
remedy.  These items must be addressed by the
construction contractor before the final inspection. 
Exhibit 3-2 provides examples of minor "punch list"
items that will still allow a construction completion
determination.   Because Exhibit 3-2 is only a
representative list, each site must be evaluated
individually.

EXHIBIT 3-2,
Examples of Minor "Punch List" Items

! Revegetating landscape (except when integral
remedy component)

! Removing construction debris 
! Installing support equipment, such as security

lighting
! Repairing poorly installed flashing on roof
! Repairing other minor defects in workmanship or

construction
! Demobilization activities
! Installing additional monitoring wells
! Resurfacing roads

3.3.2 Preliminary Close Out Report

While much of the input can be provided by the
contractor and through previous RA Reports, the
PCOR is an EPA document that is prepared by the
Remedial project Manager (RPM).  Even before the
pre-final inspection is conducted, the RPM can start
drafting portions of the PCOR because much of the
documentation is historical and not dependent on the
outcome of the pre-final inspection.

The PCOR focuses on all OUs at the site, including a
description of the releases at the site, site conditions,
all construction activities (including removals),
completion of construction, Five-year Reviews, and a
detailed schedule of steps remaining for site
completion. The PCOR should contain a status report
by OU of the ROD, estimate of capital and annual
O&M costs, and the construction contract award
amount.  This information should be provided for
Fund-lead projects and whenever possible for PRP-
lead projects.  If the project is performed by a PRP, a
summary of EPA estimated oversight costs for design
and construction should be provided as well.  The
PCOR generally should be five to seven pages and
contain the information shown in Exhibit 3-3. 
Appendix B has two examples of  PCORs. 

The RPM will often prepare the PCOR for the site
before the RA Report for the final OU is completed. 
This sequence is typical because the RA report may
take up to 90 days for the preparer (State, PRP,
USACE, etc.) to submit and get approved, or the site
may have a long period of operation before cleanup
goals are achieved.
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EPA Headquarters (HQs) has Regional Coordinators
assigned to act as primary reviewers of the PCORs. 
These individuals will work closely with the RPM in
performing completion activities and will review the
PCOR.  The RPM must send the draft PCOR to the
appropriate EPA HQs Regional coordinator for review
and comments prior to regional signature.  After
addressing HQs comments and obtaining the
signature of the appropriate regional official, a copy
of the signed report is forwarded to EPA HQs.   

The construction completion milestone is
achieved when the designated Regional official
signs the PCOR or FCOR, a hard copy of the
signed document is sent to EPA HQs, and EPA
HQs concurs.  EPA HQs tracks and reports overall
construction completion progress.

EXHIBIT 3-3, Preliminary Close Out Report Summary
SECTION CONTENTS

I. Introduction ! Include general statement indicating date of pre-final inspection and a
statement that contractors or agencies have constructed the remedies
in accordance with remedial design plans and specifications.

II.Summary Of Site Conditions ! Provide background summary of site location, site description, and
NPL listing information. 

! Describe any removal action activities at the site. 
! Include remedies selected, date RA initiated, method used to

implement RA (e.g., consent decree, contract, cooperative or other
agreement), and date and description of pre-final inspections used to
determine that construction is complete.

! If implemented, summarize details of  the institutional controls (e.g.,
the type of institutional control, who will maintain the control, who
will enforce the control).

! Describe redevelopment potential at the site, or any planned or
ongoing redevelopment work.

III. Demonstration Of Cleanup Activity
QA/QC

! Document that the construction quality assurance / quality control
plan was implemented and that construction completion is consistent
with the ROD and remedial design plans and specifications.

IV. Activities And Schedule For Site
Completion

! Identify activities remaining in order to:  
- Assure effectiveness of the remedy (e.g., institutional controls,

work plan for operation and maintenance),  
- Assure consistency with the NCP (e.g., joint EPA / State

inspection,  operational and functional determination),
- Satisfy requirements for site completion (e.g., Final RA Report).

! Specify the organization responsible for implementation of each
activity.

! Set dates for completion of the activities and elements required to
satisfy NCP and procedural requirements for issuing a FCOR and
reaching site completion.

V.Summary of Remediation Costs ! Report for each operable unit:
- ROD estimate of capital costs and annual O&M costs,
- Construction contract award amount.

VI. Five-Year Review ! State whether a five-year review is required, what type of review is
required (statutory or policy), and when scheduled.
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Sometimes a PCOR may not be needed because the
site meets both construction completion and site
completion criteria (See Chapter 4) simultaneously.  In
these cases, the RPM may elect to prepare a FCOR to
satisfy both documentation requirements
concurrently.

Upon completion of a PCOR or FCOR the appropriate
Trustees listed in the Regional Contingency Plans
will be notified of the construction completion
determination.  The Region will provide a copy of the
report to the Trustees within one week of the
completion of the report.

3.4 Sites Requiring No RA in the Final OU

At some NPL sites, EPA determines that no physical
construction is necessary in the final OU to protect
human health and the environment.  There may or
may not have been previous removal or RAs
conducted at other OUs of the site.

These types of sites formerly qualified for
construction completion with a statement in the
certification page of the ROD that "EPA has
determined that its response at this site is complete
and no action / no physical construction is necessary
at this site.  Therefore, the site now qualifies for
inclusion on the Construction Completion List."  This
guidance changes that policy in order to be
consistent with documentation requirements.  In
addition, confusion was created by the term “No
Action ROD” when removal or remedial construction
work may have been done in other OUs of the site. 
As of the effective date of this guidance, all sites
qualifying for construction completion, including
sites with No Action RODs in the final operable unit,
must be documented via a Preliminary Close Out
Report or Final Close Out Report.

3.5 Technology Considerations for
Construction Completions

This section includes special requirements for surface
and ground water long-term restoration remedies,
bioremediation, soil vapor extraction, contingency
remedies, monitoring, and institutional controls.

3.5.1 Ground and Surface Water Restoration
Remedies 

Ground and surface water restoration remedies are
undertaken to restore ground water or surface water
quality.  These actions require a continuous
operation phase long after the system has been
constructed, to achieve the cleanup levels specified
in the ROD.  Construction completion at these site is
met when physical construction of the remedy (e.g.,
construction of the treatment plant, pumps, and
extraction wells) is complete, the pre-final inspection
has been conducted, the treatment system is
operational, and any expected future adjustments are
likely to be minimal in nature (e.g., well replacement). 
If substantial work is expected (e.g., installation of an
additional extraction network or treatment
components) because the system is currently
experiencing problems or as a result of phased
construction (see section below), the site does not
qualify as a construction completion.  

To document construction completion, the RPM
prepares a PCOR.  In this case, the PCOR's "Schedule
for Site Completion" should include the Operational
and Functional determination and the date when the
remedy is expected to achieve the cleanup goals.

Even though the site may be declared
construction complete, the OU involving the long-
term response action (LTRA or PRP LR) must still
achieve cleanup goals specified in the ROD.  An
interim RA Report is prepared after the plant is
operating as intended (operational & functional),
and a Final RA Report is prepared when cleanup
goals are achieved.

3.5.2 Phased Ground Water Cleanup
Approach

In some situations, a phased ground water cleanup
approach is employed at a site, often under an interim
ROD.  If an interim ROD has been used to initiate the
ground water cleanup, it must be followed by a final
ROD before the site qualifies as a construction
completion.   

Phasing a ground water remedy is actually a multi-
phase construction project.  The treatment plant and
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a set of wells (a subset of what is expected to be used
for the entire site) may be installed and operated for a
period of time.  The goal of this initial phase is to test
and optimize system performance.  Upon successful
completion of this phase, a series of additional wells
may be installed and tested in a consecutive manner
according to the remedial design.  Because further
construction is expected after the initial treatment
plant and wells are installed, construction completion
would be achieved only after a final ROD has been
signed and all additional work has been completed. 
At this point a PCOR could be prepared to document
the construction completion.

3.5.3 In-situ Soil Vapor Extraction and
Bioremediation Remedies

Bioremediation or in-situ soil vapor extraction (SVE)
technologies resemble ground water restoration
remedies in that little day-to-day activity, other than
routine operation of the treatment facility, takes place
once the treatment facility is built.  Accordingly, the
construction completion policy for ground and
surface water restoration remedies also applies to
certain applications of SVE, in-situ bioremediation,
and ex-situ bioremediation.  Technology descriptions
follow:

In-situ Soil Vapor Extraction

In-situ SVE units are designed to physically
remove volatile compounds from soil layers
located above the water table.  The process
employs vapor extraction wells alone or in
combination with air injection wells.  Vacuum
blowers induce air through the soil layers, which
strip volatile compounds from the soil and carries
them to the surface via extraction wells.  Volatiles
are controlled by adsorption to activated carbon,
incineration, or condensation by refrigeration. 
SVE systems vary in size, but consist of several
extraction wells and surface blower / collection
units.

Since SVE is in-situ, construction activity is
primarily limited to the installation of extraction
wells, blowers, and collection unit.  Like
groundand surface water restoration, the typical
SVE site requires minimal post-construction
activity.  An example is the installation of

additional extraction wells should conditions
change, wells become fouled, or to optimize
performance. 

In-situ Bioremediation

In-situ bioremediation uses additives to degrade
organic contaminants in soils and aquifers.
Additives are injected into the soil or aquifer
under pressure through wells or spread on the
surface for infiltration to the contaminated
material.  The type of additive used at a particular
site varies, but generally consists of either an
oxygen source, nutrients, or perhaps micro-
organisms.

In-situ bioremediation is similar to ground and
surface water restoration remedies, in that it
generally requires minimal post-construction
activity once the initial installation of injection
wells and surface equipment is completed.

Ex-situ Bioremediation

Ex-situ bioremediation uses microorganisms to
degrade organic contaminants in excavated soil,
sludge, and solids.  Several variations of ex-situ
bioremediation exist, and the amount of post-
construction activity varies from site to site. 
Two common applications of ex-situ
bioremediation are:  slurry-phase bioremediation,
in which soils are mixed with water to form a
slurry; and solid-phase bioremediation, in which
soils are placed in a liner, tank or building and
tilled with water and nutrients.  Variations of the
latter process are called land farming or
composting.

Subject to the considerations below, physical
construction at ex-situ bioremediation sites can
be considered completed if the contaminated
material is safely stored, and only routine activity
such as tilling remains to be done.  Should there
be planned activities at the site beyond simple
regrading and revegetation (i.e. covering
residuals with a cap as an integral part in
ensuring protectiveness), then construction
would not be complete.
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The many variations in applying SVE and
bioremediation technologies to sites make
establishment of specific criteria for determining
construction completion difficult.  Regions may only
declare construction completion at SVE and
bioremediation sites when the treatment unit has
been constructed, is operating as designed, and
studies show that the technology will achieve cleanup
goals .  Additional consideration should be given to
ensuring protection against direct contact with
contaminated soils during the treatment process. 
Safeguarding measures shall first be taken, such as
stockpiling contaminated soils in an enclosed storage
area, to ensure all pathways of exposure are
eliminated. 

Unlike many ground and surface water restoration
remedies, in-situ SVE and bioremediation treatment
units are generally constructed and operated by the
same contractor.  Therefore, a pre-final inspection
may not be initiated upon completing the
construction of the treatment unit.  A thorough
inspection analogous to the pre-final inspection shall
be conducted and documented by the Region before
preparing the PCOR. 

Even though the site is declared a “construction
completion,”  the operable unit involving
bioremediation or SVE remains classified as an
ongoing remedial action.  It would not be called an
LTRA - that term is used exclusively for ground water
and surface water restoration remedies.  The OU
remedial action will not be complete until cleanup
goals specified in the ROD are achieved and a Final
RA Report has been submitted and accepted by EPA.

3.5.4 RODs with Contingency Remedies

RODs sometimes incorporate contingency remedies
when there is significant uncertainty about the ability
of the selected option to meet cleanup goals.  This is
particularly true where an innovative treatment
technology is selected for use at a site.  In terms of
the construction completion criteria, the issue of
contingency remedies are of concern only where
remediation may still be ongoing after the site is
considered construction complete (e.g., ground
water, SVE, and bioremediation).  For example, where
natural attenuation is selected as the ground water
remedy, EPA may have included a more traditional
pump and treat as the contingency remedy.

Sites that have contingency remedies identified may
be considered construction complete only if the
Region can demonstrate that use of the contingency
remedy is not anticipated at the site.  To make this
determination, there must be adequate justification in
the PCOR to support this claim.  This documentation
must include the results from the appropriate
sampling data, modeling, etc., to support this
determination, with the information clearly presented
in the PCOR.  This determination in no way affects
any Potential Responsible Party (PRP) settlement
documents.  Making this determination does not
preclude having to later invoke the contingency
should it be required. 

3.5.5 Monitoring and Institutional Controls 

A site can be included in the CCL before monitoring
activities begin or institutional controls are in place if
those activities are included in the PCOR's "Schedule
for Site Completion."  

Monitoring results provide information about an
RA's performance and the need for future actions. 
Monitoring may be appropriate at any stage of an
RA, including operation and maintenance (O&M). 
Although monitoring may occasionally identify the
need for future work, the need for monitoring does
not prohibit listing a site as a construction
completion if the site qualifies otherwise.  Actual
installation of monitoring wells may also be included 
in the "Schedule of Site Completion" if the number 
of monitoring wells is not significant or is considered
part of O&M activities. 

The term “Institutional Controls” refers to legal /
administrative controls that are intended to affect
human activities in such a way as to prevent or
reduce exposure.  Examples are:  land and natural
resource use restrictions, prohibitions on well drilling,
building permits, well use advisories, and deed
notices.  Institutional controls usually supplement
containment and treatment remedies to reduce
potential threats to human health and the
environment.  In rare cases they may be the sole
remedy.  Since institutional controls do not require
construction, they may be implemented after
construction completion and should be shown in the
“Schedule of Activities” section of the PCOR. 
However, they must be in place to achieve site
completion.
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3.6 Lead and Authority Considerations for
Construction Completions

Some NPL site cleanups are addressed by parties
other than EPA.  Close out procedures for these sites
are discussed below.

3.6.1 PRP Lead

The preamble to 40 CFR Part 300 states that inclusion
of a site in the Construction Completion List does not
have any legal significance and therefore, does not
affect any enforcement agreement with the PRPs. 
Construction completion criteria for PRP sites are
identical to those for Fund lead.  The RPM, however,
should carefully determine whether the activities
performed by the PRP are in accordance with any
applicable enforcement documents.

3.6.2 Federal Facilities

Construction completion procedures for Federal
Facility sites are identical to those for Fund- and
PRP-financed remedial actions.

3.6.3 State Lead

State-lead sites with no ROD and sites where the
State assumes all responsibility for overseeing PRP
response actions require State certification of
construction completion.  In these situations, EPA
relies heavily on the State to determine the
appropriate response.  EPA includes these sites on
the Construction Completion List based on a
determination by the State that all response action is
complete. 

In most instances, the State prepares the PCOR and
EPA concurs with this decision by signing the PCOR. 
The PCOR must include the Regional concurrence
with the State's determination that no further
response action is appropriate.  If the State does not
prepare an actual PCOR, then the State should send a
certification letter to the Region that includes a
detailed summary of all actions taken at the site.  It
should also include the following certification:

"The State of ________ has determined this site is
protective of human health and the environment. 
Therefore, all response action at this site is

complete and no further construction is
anticipated.  The site meets the criteria for
construction completion as described in EPA’s
“Close Out Procedures for National Priority List
Sites.”"

3.6.3 Removal Authority

Action under removal authority achieves prompt risk
reduction through emergency, time-critical, and
non-time critical actions.  In general, cleanup actions
under removal authority will not have a ROD as is
normally the case for sites addressed under remedial
authority.  NPL sites addressed entirely under
removal authority may reach the construction
completion and site completion milestones
simultaneously when:

! The RPM (or On-Scene Coordinator (OSC), as
appropriate) documents in the final Pollution
Report (POLREP) that the contractor is
demobilized and has left the site.  In the case of a
potentially responsible party (PRP)-lead site, the
POLREP documents that the PRP's contractor
has completed the removal action specified in the
Action Memorandum and fully met the terms of
the applicable enforcement document.

In some instances, it will be appropriate to document
the removal action with an On-Scene Coordinator
Report.  For information regarding POLREP and OSC
Reports refer to Directive 9360.3-03, Superfund
Removal Procedures, Removal Response Reporting:
POLREP and OSC Reports," June 1994.

The RPM or OSC will prepare a PCOR or FCOR, as
appropriate, to document the construction
completion. 

3.6.4 Resource Conservation and Recovery
Act Deferral

The same notice that introduced the Construction
Completion List (FR Volume 58, No. 29, March 2,
1993) also indicated that:

“ ... deleted sites will not qualify for the CCL if
physical construction remains to be conducted
under another statutory authority.”
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Further, EPA’s  “Deletion Policy for Resource
Conservation and Recovery Act Facilities” (FR
Notice 40 CFR Part 300 dated March 20, 1995), later 
amended to make the policy also applicable to 
Federal Facility sites (FR Notice 40 CFR Part 300
dated November 24, 1997)  indicates the following:

“EPA believes it is appropriate to delete sites from
the NPL based upon deferral to RCRA under
certain circumstances.  Deletion of sites from the
NPL to defer them to RCRA Subtitle C Corrective
Action authorities would free CERCLA’s oversight
resources for use in situations where another
authority is not available, as well as avoid possible
duplication of effort and the need for an owner /
operator to follow more than one set of regulatory
procedures.”

Based on the citations above, if a site is deleted from
the NPL by means of deferral to RCRA prior to
completion of construction, it does not qualify as a
construction completion.  Deferral of remediation to
another authority generally means that “physical
construction” originally identified using the CERCLA
process will occur after site deletion.  Since one of the
goals in deleting a site from the NPL after deferral to
another authority is to save CERCLA oversight
costs, Regions should not routinely track these
deleted sites.  Consequently, sites deleted from the
NPL due to deferral of physical construction to
another authority do not met the requirements for
construction completion.

3.6.5 Multiple Authorities Conducting Cleanup
at the Same Site

Often, cleanup work under different authorities may
be planned or under construction simultaneously. 
Operating facilities may have RCRA corrective action
ongoing at one part of the site, while NPL work is
occurring elsewhere.  Similar situations may occur
under other authorities.  In situations where the
physical construction identified under CERCLA
authority for the NPL site is complete, but other non-
CERCLA work remains, the site can qualify for
construction completion if documentation
requirements are met.  An example is CERCLA
physical construction completed at a nuclear
production facility to address off-site ground water
contamination with remaining work to be completed
as a facility closure several years later under Nuclear

Regulatory Commission authority.  Any physical
construction that has been identified through the
CERCLA process must be finished before the site can
be declared construction complete.

3.7 Additional Work at Construction
Completion Sites

FR Volume 58, No. 29, March 2, 1993, “Notification of
Policy Change; Categorization of Superfund Sites,”
addresses the issue of Routine Adjustments at
construction completion sites.  The notice indicates:

“Also, routine adjustments and modifications to a
constructed remedy can be expected, but do not
affect a site’s status on the CCL.  Examples of
adjustments or modifications include the drilling of
additional extraction wells, modifications to unit
processes at ground water treatment plants, and
dismantling and removing on-site remediation
facilities.”

 Other examples of routine adjustments include:

- maintaining a landfill cap (including landscaping,
erosion control)

- Making service / repair / adjustments to SVE,
bioremediation, ground water, or landfill gas
collection treatment plants 

- Clearing drainage system and settling ponds of
debris (including repairs / replacement)

- Modifying the sampling and analysis scheme as
part of monitoring a remedy (i.e. ground water
monitoring, gas collection, stream discharge,
leachate collection).  These modifications may
also entail physical equipment replacement,
repairs, equipment location changes.   

Unforseen circumstances may require additional work
(e.g., implementing a new remedy, adding a new
treatment train to an existing remedy, removing newly
identified pockets of contamination, compromised
remedies through acts of nature (floods, hurricanes,
etc.) after the site has been declared a construction
complete.  The significance of the work performed
would likely trigger a new (or amended) Action
Memo, ROD, or ESD.

The Agency may change the construction
completion categorization of sites where there is a
significant change in site conditions that requires
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extensive additional construction activity.  In such
cases the site may be removed from the Construction
Completion List.  Upon completion of the
construction activity and compliance with the
construction completion criteria the site will be
restored to the list.

Should significant additional work be required at a
site, the Region must notify the nearby community of
the problem along with a strategy for rectifying the
situation.  This notice can be done through a fact
sheet, news bulletin, or public notice.  If a change in
the remedy is warranted, then the public participation
requirements outlined in the NCP would apply.   

At construction completion sites in which
unanticipated additional work is identified, the
Region should notify EPA HQs (Construction
Completion Coordinator) as soon as the problem is
identified.  Within 30 days of the notification, a fact
sheet, no longer than two pages, should be sent to
HQs with a detailed description of the additional work
required at the site and the action planned or
underway to address it.  This fact sheet will serve as
documentation of the additional work in the Regional
and HQs files, and EPA HQs will decide, in 

consultation with the Region, if the site should
remain on the Construction Completion List or be
 removed from the list.

3.8 Construction Completion Checklist

Construction completion activities vary according to
site circumstances.  For typical sites, however,
achieving construction completion requires the RPM
to:

T Assess site against construction completion
criteria

T Conduct and document pre-final inspection for
final operable unit

- Complete pre-final inspection report
- Document “punch-list” items

T  Prepare Preliminary Close Out Report
- Submit draft to EPA HQs for review
- Address HQs comments and finalize PCOR
- Submit PCOR to appropriate Regional official
for signature
- Mail or fax hardcopy of signed PCOR to HQs
- Upon completion of a PCOR or FCOR notify
the appropriate Trustees listed in the Regional
Contingency Plans.
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4.0  SITE COMPLETION

Site completion signifies the end of all response
actions at National Priorities List (NPL) sites.  Site
completion means that the response actions at the
site were successful and no further Superfund
response is required to protect human health and the
environment.  

The Remedial Project Manager (RPM) applies the
Environmental Protection Agency’s (EPA) site
completion criteria to a site to verify that it is eligible
for site completion status.  Site completion is
documented by a Final Close Out Report (FCOR). 
This chapter explains the documentation required to
demonstrate that site completion criteria have been
met and site completion has been achieved.  The site
completion process is illustrated in Exhibit 4-1.

4.1 Site Completion Criteria

A site must meet all the criteria below to be eligible
for site completion:

! Cleanup goals specified in all Records of
Decision (ROD) or removals are met;

! Institutional Controls are in place;
! All Remedial Action (RA) Reports, On-Scene

Coordinator (OSC) Reports, and Pollution
Reports (POLREP) have been completed;

! All RODs, ROD Amendments, and Explanation of
Significant Differences (ESD) have been
completed;

! The site is protective of human health and the
environment; and

! The only remaining activities, if any, at the site
are operation and maintenance activities that are
performed by the State, Federal Facility  or
responsible parties. 

4.2 Site Completion Process

Only an FCOR satisfies the site completion
requirements.  The following section presents NPL
site completion requirements for cleanup activities
under removal and remedial authority.

4.2.1 Removal Authority

Action under removal authority achieves prompt risk
reduction through emergency, time-critical, and
non-time critical actions.  In general, cleanup actions
under removal authority will not have a ROD as is
normally the case for sites addressed under remedial
authority.  NPL sites addressed entirely under
removal authority reach the construction completion
and site completion milestones simultaneously when:

! The RPM or OSC, documents in the final
POLREP that the contractor is demobilized and
has left the site, or (in the case of a potentially
responsible party (PRP)-lead site), that the PRP's
contractor has completed the removal action
specified in the Action Memorandum and fully
met the terms of the applicable enforcement
document.

In some instances, the removal action may have been
documented with an On-Scene Coordinator Report. 
For information regarding POLREP and OSC Reports
refer to Directive 9360.3-03, Superfund Removal
Procedures, Removal Response Reporting: POLREP
and OSC Reports," June 1994. 
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EXHIBIT 4-1,  Site Completion Process
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4.2.2 Remedial Authority

This section presents the site completion
requirements for:

! Sites requiring remedial construction in the final
Operable Unit (OU),

! Sites requiring no remedial construction in the
final OU,

! Sites where no response action was required.

For the three situations identified above s ite
completion is documented through a FCOR.

Sites Requiring Remedial Construction in the
Final OU

The site is eligible for site completion when all 
remedial actions have been implemented and all site
completion criteria are met.  This means that all issues
regarding site completion have been addressed (e.g.,
O&M assurances, cleanup concentrations, and
implementation of institutional controls).  Site
completion is documented through a FCOR.

Sites Requiring No Remedial Construction in
the Final OU

This category includes sites where the ROD for the
final OU requires no remedial construction  activities. 
Sites with RODs requiring institutional controls,
monitored natural attenuation, or monitoring for other
than O&M purposes meet site completion
requirements once the institutional controls are in
place, monitored natural attenuation has reached the
cleanup goals, and all monitoring requirements
specified in the ROD are met.  The site will then be
eligible for site completion and site deletion.  Site
completion is documented through a FCOR.

Sites where No Response Action Was
Required

For no action sites the RPM prepares a FCOR (in an
abbreviated form because there were no cleanup
activities).  The FCOR documentation needs to
address the justification for no action at the site.

4.3 Final Close Out Report

The FCOR documents compliance with statutory
requirements and provides a consolidated record of
all removal and remedial activities for the entire site. 
Since it is the final record, the FCOR must be
complete and be able to stand alone.  The report does
not signify that the terms of cooperative agreements,
consent decrees, or administrative orders have been
satisfied, nor does it signify resolution of contractual
or other administrative issues for Superfund
activities.

The FCOR describes how the cleanup was
accomplished and provides the overall technical
justification for site completion.  Although the
content and format of the report may vary depending
on site circumstances, it should include the
information presented in Exhibit 4-2.  This information
should be readily available from previous documents
such as the RI/FS, the RODs, the RDs, and the RA
reports.  The FCOR should also identify issues that
might be of continuing concern to EPA or the
community and explain why these issues do not
preclude the site from achieving site completion.

The FCOR should contain a status report by OU of
cost expenditures to date and projected costs into the
future (O&M costs).  This information is required for
Fund-lead projects and should be provided whenever
possible for PRP-lead projects.  If the project is
performed by a PRP, a summary of EPA oversight
costs for design and construction should be
provided as well.  

Usually the RPM prepares the FCOR, but may task
the State to prepare it at State-lead sites.  The report
should normally be 10 to 15 pages, but may be longer
for large sites with multiple OUs.  To keep the report
brief, detailed technical or cost information and data
may be referenced or appended to the report.  As
Exhibit 4-1 shows, EPA Headquarters (HQs) and the
State should have an opportunity to review and
comment on the report prior to final signature.

EPA HQs has Regional Coordinators assigned to act
as primary reviewers of the FCOR.  These individuals
will work closely with the RPM in performing
completion activities and will review the draft FCOR. 
After addressing the HQs and State comments and
obtaining the signature of the Regional
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Administrator, a copy of the signed report is
forwarded to EPA HQs.  Appendix C presents a
sample FCOR.

Upon completion of an FCOR the appropriate

Trustees listed in the Regional Contingency Plans
will be notified of the completion of the remedial
action.  The Region should provide a copy of the
report to the Trustees within one week of the
completion of the report.

EXHIBIT 4-2, Final Close Out Report Summary

SECTION CONTENTS

I. Introduction ! General statement indicating that all response actions at the site have
been successfully performed.

II. Summary Of Site Conditions ! Site background.
! Removal actions performed. 
! Remedial investigation / feasibility study results. 
! ROD findings.
! Design criteria. 
! Cleanup activities performed.
! Community involvement activities performed.
! Describe redevelopment potential at the site, or any planned or ongoing

redevelopment work.

III. Demonstration Of Cleanup
Activity QA/QC

! QA/QC protocol followed.
! Sampling and analysis protocol followed.
! Results of on-site inspections.

IV. Monitoring Results ! Sufficient data to demonstrate cleanup levels specified in the ROD or
Action Memoranda are achieved and implemented and remedies are
performing to design specifications. 

! Monitoring required at no action sites after the ROD is signed should be
briefly documented in the FCOR.

V. Summary Of Operation And
Maintenance

! Description of required O&M activities.
! Assurance that O&M plans are in place and are sufficient to maintain

the protectiveness of the remedy.
! Assurance that all necessary institutional controls are in place. 
! Assurance that O&M activities specified for the site will be performed

by the State or the responsible party.

VI. Summary of Remediation
Costs

! ROD estimate of capital costs and annual O&M costs.
! Construction contract award amount.
! Total remedial action construction cost (i.e., capital costs) at time of

FCOR.
! Current estimated annual O&M costs.

VII. Protectiveness ! Assurance that the implemented remedy (or no action decision)
achieves the degree of cleanup or protection specified in the ROD(s) for
all pathways of exposure and that no further Superfund response is
needed to protect human health and the environment. 

! Assurance that all areas of concern described in the NPL listing have
been adequately addressed.
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VIII.Five-Year Review ! Statement explaining whether a five-year review is appropriate, and if so,
the type of review (statutory or policy) and the schedule for the review.

! Summary of Five-Year reviews already completed.

IX. Bibliography ! Complete citations of all relevant reports.

4.4 Site Completion Checklist

Site completion activities vary according to site
circumstances.  For typical sites, however, achieving
site completion requires the RPM to:

T Verify site completion criteria
- Cleanup activities are successfully
implemented and cleanup goals/levels are met
- Remedy is operational and functional
- Institutional controls are in place
- All removal and remedial activities are
complete
- Site is protective of human health and the
environment
- Assemble all site related reports (PCOR,
RAs, OSC Reports, PolReps, etc.)  

T  Prepare FCOR
- Submit draft to HQs and appropriate State
for review
- Address comments and complete Final COR
- Submit to Regional Administrator for
Signature
- Mail or fax signed copy of FCOR to HQs
- Upon completion of  FCOR notify the
appropriate Trustees listed in the Regional
Contingency Plans.
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5.0  SITE DELETION

The National Priorities List (NPL) deletion process
begins at most sites once the site completion
milestone has been achieved.  Site deletion
requirements ensure that 1) the documentation of
activities and decision making at the site is complete,
2) the activities conducted and documented are
verified, and 3) the public has an opportunity for
notice and comment before a site is formally deleted
from the NPL. 

The deletion process is dictated by the National Oil
and Hazardous Substances Pollution Contingency
Plan (NCP).

Deletion of a site from the NPL does not preclude
eligibility for subsequent Fund-financed or
responsible party actions.  If future conditions
warrant, the NCP (40 CFR 300.425(e)(3)) provides that
Fund-financed remedial actions may be taken at sites
deleted from the NPL.  When there is a significant
release from a site deleted from the NPL, the site may
be restored to the NPL without rescoring the site. 
Additional enforcement actions also may be taken,
depending on liability releases in the consent decree
or administrative order.  Deletion of a site does not
affect cost recovery efforts under the Comprehensive
Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA) section 107.

This chapter  focuses on the site deletion criteria,
process, and documentation required to achieve this
milestone.  Site deletion criteria presented in this
section also applies to partial deletions (see Chapter
6.0, Partial Deletion).

5.1 NPL Deletion Criteria

The NCP (40 CFR 300.425(e)) states that a site may be
deleted from, or recategorized on, the NPL when no
response / no further response is appropriate.  The
Environmental Protection Agency ( EPA) must
consult with the State in making this determination. 
To delete a site from the NPL, EPA must determine, in
consultation with the State, that one of the following
criteria has been met:

! Responsible or other parties have implemented
all appropriate response actions required;

! All appropriate Fund-financed response under
CERCLA has been implemented, and no further
response action by responsible parties is
appropriate; or

! The remedial investigation has shown that the
release poses no significant threat to public
health or the environment, and, therefore, taking
of remedial measures is not appropriate.

If monitoring to determine the need for a future
response action is ongoing at a site, deletion is
premature.  In this situation, it is impossible to know
whether a site satisfies the NCP's deletion standard -
"no further response is appropriate."  At sites with
ground and surface water restoration remedies
cleanup goals must be attained before the site
qualifies for deletion (see Chapter 4, Section 4.1, Site
Completion Criteria) .

Section 300.5, defines response as removal, remedy,
or remedial action.  EPA interprets that to mean that
the site may be deleted when all removals and
remedial actions are completed.  Operation and
Maintenance (O&M) is not defined as a response by
the NCP, therefore, a site in O&M can be deleted.  

The NCP (40 CFR 300.435 (f) states that: 
(f) Operation and maintenance.  (1) Operation and
maintenance (O&M) measures are initiated after
the remedy has achieved the remedial action
objectives and remediation goals in the ROD, and
is determined to be operational and functional,
except for ground- or surface-water restoration
actions covered under § 300.435(f)(4).  A state
must provide its assurance to assume
responsibility for O&M, including, where
appropriate, requirements for maintaining
institutional controls, under § 300.510(c).

Site deletion from the NPL has been separated from
the Five-Year Review Program (56 FR 66601,
December 24, 1991).  This means that a site can be
deleted from the NPL without having the first Five-
year review completed.  EPA has separate guidance
addressing Five-Year Review requirements. 

All deletion related actions will be coordinated with
the appropriate Trustees listed in the Regional
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Contingency Plans.  Upon publication in the Federal
Register (FR) of any Notice of Intent to Delete
(NOID) or Final Notice of Deletion (NOD), the Region
will send a copy of the notice to the Trustees within
one week of publication.

5.2 NPL Deletion Through Resource
Conservation and Recovery Act Deferral
(RCRA)

EPA’s “Deletion Policy for Resource RCRA
Facilities” (FR Notice 40 CFR Part 300 dated March
20, 1995), later amended to make policy also
applicable to Federal Facility sites (FR Notice 40 CFR
Part 300 dated November 24, 1997) states that:

“EPA believes it is appropriate to delete sites from
the NPL based upon deferral to RCRA under
certain circumstances.  Deletion of sites from the
NPL to defer them to RCRA Subtitle C corrective
action authorities would free CERCLA’s oversight
resources for use in situations where another
authority is not available, as well as avoid possible
duplication of effort and the need for an owner /
operator to follow more than one set of regulatory
procedures.”

A site can de deleted from the NPL through a RCRA
deferral action if it complies with the following
criteria:

! The CERCLA site is currently being addressed
by RCRA corrective action authorities under an
existing enforceable order or permit containing
corrective action provisions.

! Response under RCRA is progressing
adequately.

! Deletion would not disrupt an ongoing CERCLA
response action.

5.3 The Deletion Process

Usually the deletion process begins once the site
achieves the site completion milestone.  In general,
the Region initiates the deletion process.  A State or
an individual may also initiate the process by
specifically requesting the deletion of a site.  Exhibit
5-1 shows the main steps in the typical deletion
process.

EXHIBIT 5-1, Site Deletion Process
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The deletion process is divided in three steps: 
process initiation, publication of the NOID, and
preparation of a responsiveness summary (and
publication of NOD).

5.3.1 Process Initiation

The Region initiates the deletion process by:

! Obtaining a letter of concurrence from the State,
! Compiling the deletion docket, and
! Preparing a Notice of Intent to Delete

5.3.2 State Concurrence

Early in the deletion process the Region consults
with the State and requests their concurrence on
EPA’s intent to delete the site.  A site can not be
deleted from the NPL without the State concurrence. 
If the State agrees with the deletion they will provide
a concurrence letter.  

5.3.3 Deletion Docket

The Region prepares a deletion docket containing all
pertinent information supporting the deletion
recommendation.  The deletion docket is not a
continuation of the Administrative Record for the
site.  Documents in the Administrative Record can be
referenced and do not have to be duplicated in the
deletion docket (provided the Administrative Record
is still available to the public).  The deletion docket
should be available to the public at the EPA Regional
office public docket and at a local repository. The
documents contained in the deletion docket will vary
depending on the type of response (e.g., remedial
action, removal action, no action) and the lead
agency (e.g., Federal, State, or responsible party).  

These documents can be included in the deletion
docket as applicable:

! Remedial Investigation / Feasibility Study Report
! Record(s) of Decision (ROD) or equivalent for

each operable unit, including any ROD

amendments or Explanations of Significant
Differences

! Consent Decree(s)
! Action Memoranda
! Community Relations Plans
! Superfund State Contract
! Cooperative agreements
! Agreements with potentially responsible parties
! Design plans and specifications
! Construction inspection reports
! On-Scene Coordinator or Pollution Reports
! Documentation of State concurrence letter on

deletion
! Operation and Maintenance Plan
! Final Close Out Report
! Transcripts from public meetings
! Bibliography of Administrative Record

Regional program offices should work with their
Superfund community involvement staff to ensure
that complete copies of the deletion docket are placed
in the appropriate Regional and local repositories. 
The public will have an opportunity to review this
docket during the 30-day public comment period that
follows publication of the Notice of Intent to Delete
(NOID).  Public meetings are optional.

5.3.4 Notice of Intent to Delete

The NOID informs the public of EPA's intention to
delete a site from the NPL.  The deletion docket must
be complete before the Region publishes the NOID in
the FR.  The NOID contains general information
about the site, EPA Regional staff and other contacts,
and deletion criteria and procedures.  It provides for a
30-day public comment period.  Site-specific
information needed to prepare the NOID should be
available from the Final Close Out Report (FCOR); the
NOID should contain the sections illustrated in
Exhibit 5-2.  Appendix D presents an example of a
NOID.  The draft NOID is sent to EPA Headquarters
(HQs) for review and comments.  After addressing
HQs  comments and obtaining the signature of the
Regional Administrator, the NOID is published in the
FR.
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EXHIBIT 5-2, Notice of Intent to Delete Summary

SECTION  CONTENTS

I. Summary ! Announcement of intent to delete.

II. Dates ! Dates for 30-day public comment period and submission of
comments.

III. Addresses ! Name, address, and phone number of a Regional contact where
comments may be sent and location of the Regional Docket and local
repository.

IV. Further Information Contact ! Name, address, and phone number of a Regional contact for further
information or questions.

V. Supplementary Information !  Table of Contents

VI. Information ! Identification of site to be deleted, and summary of information in
FCOR.

VII. NPL Deletion Criteria ! List of applicable NCP criteria (40 CFR 300.425(e)) and a statement
indicating that EPA retains the ability to use Superfund authority at
a deleted site if future conditions warrant such actions (40 CFR
300.425(e)(3)).

VIII.Deletion Procedures ! Brief description of procedures followed to delete sites from the
NPL.

IX. Basis For Intended Site
Deletion

! Brief description of the following items: 
- Site history (location, former use, type of contaminants, FR

citation of proposed and final NPL listing, and site conditions
resulting in listing).

- All response actions taken including scope of Remedial
Investigation, if applicable, general results, and conclusions
regarding future performance of these actions.  

- Specific cleanup goals and criteria and results of all confirmatory
sampling and analysis.  

- O&M procedures and site monitoring program.
- Reasons for the need for future five-year reviews, when

appropriate, and plans for performance of such reviews.  
- Major community involvement activities.
- How site meets deletion criteria. 
-  State concurrence to delete the site.

5.3.5 Publication of the Notice of Intent to
Delete and the Local Notice 

The Region prepares and publishes the NOID in strict
accordance with the Federal Register publication
requirements.  EPA HQs staff will review these
notices to ensure national consistency and
completeness.

The Regional Superfund Community Involvement
Coordinator (CIC) should also prepare and distribute
a local notice regarding the NOID.  This notice
should be published in a local newspaper of general
circulation.  It should announce the Agency's intent
to delete the site from the NPL and the 30-day public
comment period.  The local notice should also
provide an address and telephone number for
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submission of comments, and identify the location of
the local repository.  Appendix H presents a sample
local notice.  

The CIC coordinator should also prepare a press
release and distribute it to the community, State, and
local officials; all PRPs; appropriate Federal agencies
(including the Agency for Toxic Substances and
Disease Registry, the National Response Team, and
the appropriate Trustees listed in the Regional
Contingency Plans); Superfund enforcement
personnel; the Office of Regional Counsel (ORC); and
any local repositories.  In addition, the ORC should
inform the State Attorney General and other
interested agencies (State or Federal courts and the
U.S. Department of Justice) of the intended deletion
of the site.

5.3.6 Responsiveness Summary and Notice of
Deletion

The Region is responsible for preparing a
responsiveness summary for all local and national
comments received.  The responsiveness summary
should present all comments received during the
public comment period paired with detailed responses
to the comments.  A draft of the responsiveness
summary is sent to EPA Headquarters for review and
comment.  The Region must include a copy of the
responsiveness summary, approved by the Regional
Administrator, in the Regional docket and local
repository.
 
The Notice of Deletion (NOD), which includes an
effective date (the date of publication), the name of a
Regional contact, supplemental site information and
the responsiveness summary, is signed by the
Regional Administrator and published in the Federal
Register.  The NOD states that all appropriate
Fund-financed responses under CERCLA have been
implemented and that no further response is
appropriate.  Appendix I presents a sample Notice of
Deletion.

5.4 Streamlining the Deletion Process

A streamlined process to delete sites from the NPL
has been proposed by a Region.  The process has
been reviewed by the Office of Regional Counsel and
other EPA HQs staff and there is agreement that at

selected sites the process may be used to streamline
the deletion process.

To obtain more information the Regions must consult
with the appropriate Regional Center in HQ before
using the streamlined approach.  This approach
streamlines the deletion process by combining the
NOID and NOD thereby reducing the amount of
internal time needed to finalize the deletion.  Under
this process, sites would be deleted from the NPL
using a direct final notice procedure.  In a direct final
deletion action EPA would publish both a NOID and
NOD in the FR and declare that the NOD will become
effective unless EPA receives adverse or critical
comments during the 30-day public comment period. 
If no adverse or critical comments are received, the
deletion would become effective without any further
EPA action.  This approach would only be
appropriate at sites where no comments are expected. 

5.5 Site Deletion Checklist

For a site to achieve deletion, the RPM must:

T Apply NCP criteria to verify deletion eligibility
T Obtain State concurrence for site deletion
T  Compile deletion docket

- Distribute deletion docket to appropriate
repositories

T Complete NOID procedures
- Prepare draft
- Submit to EPA HQs and State for review and
comment
- Address HQ and State comments
- Publish in Federal Register
- Provide a 30-day comment period
- Upon publication of the NOID notify the
appropriate Trustees listed in the Regional
Contingency Plans

T  Complete Responsiveness Summary
- Prepare Responsiveness Summary
- Submit to EPA HQs  for review and comment
- Obtain Regional Administrator Approval
- Submit to Regional Docket and Local
Repository

T  Draft NOD
T  Publish NOD in Federal Register
T Upon publication of the NOD notify the 

appropriate Trustees listed in the Regional
Contingency Plans
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6.0  PARTIAL DELETION

The Partial Deletions Rule, which allows the
Environmental Protection Agency (EPA)  to delete
portions of National Priorities List (NPL) sites,
provided that deletion criteria are met, was published
in the Federal Register (FR) on November 1, 1995. 
Previously, EPA's policy had been to delete only after
cleanup of the entire site. However, deletion of entire
sites does not communicate the successful cleanup
of portions of those sites.  Total site cleanup may
take many years, while portions of the site may have
been cleaned up and may be available for productive
use.  Such a portion may be a defined geographic unit
of the site, perhaps as small as a residential unit, or
may be a specific medium at the site, e.g., ground
water, depending on the nature or extent of the
release(s).

Any person, including individuals, business entities,
States, local governments, and other Federal agencies
may submit a petition requesting a partial deletion.  A
petition may consist of a simple written request from
any interested party.  The Office of Emergency and
Remedial Response (OERR) Directive 9320.2-11,
Procedures for Partial Deletions at NPL Sites , dated
April 30, 1996, OERR Directive 9320.2-11, EPA
540/R-96/014, PB 96-963222, provides information
about partial deletions.  See Appendices H and I for
examples of Notice of Intent of Partial Deletion
(NOIPD) and Notice of Partial Deletion (NOPD).

The partial deletion process is dictated by the
National Oil and Hazardous Substances Pollution
Contingency Plan (NCP).  Deletion of a portion of a
site from the NPL, however, does not preclude
eligibility for subsequent Fund-financed or
potentially responsible party actions.  If future
conditions warrant, the NCP (40 CFR 300.425(e)(3))
provides that Fund-financed remedial actions may be
taken at portions of sites deleted from the NPL. 
When there is a significant release from a portion of a
site deleted from the NPL, the portion of the site may
be restored to the NPL, without rescoring the site
under the Hazard Ranking System (HRS).  Additional
enforcement actions also may be taken, depending on

liability releases in the consent decree or
administrative order.  Deletion of a portion of a site
does not affect cost recovery efforts under CERCLA
section 107.

All partial deletion related actions will be coordinated
with the appropriate Trustees listed in the Regional
Contingency Plans.  Upon publication in the Federal
Register of any NOIPD or the NOPD, the Region will
send a copy of the notice to the Trustees within one
week of publication.

6.1 Partial Deletion Process

The NPL partial deletion process begins at most sites
once a portion of the site has been cleaned up and
site deletion criteria are met for that portion of the
site.  Requirements for the partial deletion area are the
same as for the full deletion (see Section 5.3).  Two
differences are the mapping requirements for the
partially deleted area and the documentation that
supports the decision to partially delete.  These will
be discussed fully in Section 6.2.  Partial deletion
requirements ensure that 1) the documentation of
activities and decision making at the portion of the
site is complete, 2) the activities conducted and
documented are verified, 3) the area of the site to be
deleted is clearly and accurately defined / delineated,
and 4) the public has an opportunity for notice and
comment before the portion is formally deleted from
the NPL.  

In general, the Region initiates the partial deletion
process.  A State or an individual may also initiate the
process by specifically requesting the partial deletion
of a site.  Exhibit 6-1 shows the main steps in the
typical partial deletion process.

The partial deletion process is divided in five steps: 
process initiation, preparation of mapping data,
publication of the NOIPD, and preparation of a
responsiveness summary and publication of NOPD.
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EXHIBIT 6-1, Partial Deletion Process 6.2 Special Partial Deletion Requirements

In order to accurately portray the portion of the site
to be deleted, information about the area of the parcel
or parcels to be deleted must be consistent and
accurate.  For this reason, it is important for HQs to
obtain relevant locational information from the
Regions for each partial deletion.  This information
will be centrally housed in the Superfund NPL
Assessment Program (SNAP) database.  The SNAP
database tracks site information collected for the HRS
packages at the time of listing.  This information will
also be maintained in other HQ Geographical
Information Systems (GIS).

The Partial NPL Site Deletion Data Collection Form
(see Appendix G) is designed to standardize partial
site deletion information for input into SNAP and
other HQ GIS systems.  The primary source materials
for completing this form are the NOIPD, site
information supporting the decision to delete the
portion of the site, and electronic locational data. 
Requirements for submitting electronic locational
data are included in EPA’s Locational Data Policy.  

Partial deletion dictates strict mapping and tracking
requirements.  These mapping requirements will be
applied to outline and precisely delineate the portion
of the site to be deleted.  This will foster a clearer
public understanding of exactly what properties may
or not be included in the NPL site.  Precise mapping
will accomplish this goal efficiently.

The mapping information will provide a national
compilation of the total area that has been subject to
the partial deletion policy and improve information on
site locations.  Approval for publication of the
NOIPD will be given once the accuracy of the
locational information is verified.

6.2.1 Mapping Requirements

The mapping requirements of a partial deletion
package includes the following items:

! A map, in electronic GIS format, clearly showing
the entire site and that portion to be deleted
(including scale);

! Site coordinates (latitude and longitude) that
delineate the boundary of parcel or parcels to be
deleted.
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! Landmarks, such as roads, water bodies, waste
operations, or residential areas (these facilitate
reading the map).

! Contacts for both the partial deletion decision
and the electronic data.

The site map must be dated.  The date is to reflect the
delineation of the boundaries of the site as of the
date prepared, including the portion to be deleted. 
Geographic coordinates of points describing a
specific object (e.g., operable unit or portion of the
site to be deleted) should be included.  For additional
information about mapping requirements see
Appendix G.

Regions should also contact their Regional GIS
coordinator to obtain assistance in developing and
preparing the required mapping information.  The
following is a list of the Regional GIS Coordinators: 

Region 1: Deborah Cohen, 617-565-3659
Region 2: Harvey Simon, 212-637-3594

Ildefonso Acosta, 212-637-4344
Region 3: Don Evans, 215-814-5370
Region 4: Rebecca Kemp, 404-562-8027
Region 5: Noel Kohl, 312-886-6224
Region 6: David Parrish, 214-665-8352
Region 7: Vickie Damm, 913-551-7247
Region 8: Karl Hermann, 303-312-6628
Region 9: Cheryl Henley, 415-744-1754
Region 10: Matt Gubitosa, 206-553-4059

The list of  Regional GIS Coordinators can also be
found on the intRAnet at:  

http://intranet.epa.gov/oerrinet/regional/regions1-
5.htm

6.2.2 Documentation to Support the Partial
Deletion Decision

In a full deletion a Final Close Out Report (FCOR)  is
prepared to document site completion (see section 4.1
and 4.3).  In the case of a partial deletion an FCOR will
not yet exist.  Therefore, another document will have
to serve the same purpose as an FCOR for the
portion(s) of the site that are being considered for
deletion.  These documents may be: Remedial Action
Reports, No Action RODs, ESDs or ROD
Amendments, Final Pollution Reports, or a memo to

the file.  Depending on the site circumstances any
one of these documents can be used to document
any of the following: that all work has been
completed at a portion(s) of the site, including
achieving cleanup goals; no further action is needed;
or the RI/FS has determined that the portion(s) of the
site is not contaminated and therefore warrants no
response action.  This document will be the basis for
partially deleting a portion(s) of the site and will be
part of the partial deletion docket.   

6.3 Partial Deletion Checklist

For a site to achieve partial deletion, the RPM must:

T Provide documentation that supports the basis
for deletion (section 6.2.2)

T Apply NCP criteria to verify deletion eligibility
T Obtain State concurrence for partial site deletion
T  Compile partial deletion docket

- Distribute partial deletion docket to
appropriate repositories

T  Complete mapping requirements
- Submit to EPA HQ for review and comment

T Complete NOIPD procedures
- Prepare draft NOIPD
- Submit to EPA HQs for review and comment
- Publish in Federal Register
- Provide a 30-day comment period
- Upon publication of the NOIPD notify the
appropriate Trustees listed in the Regional
Contingency Plans

T Complete Responsiveness Summary
- Prepare Responsiveness Summary
- Submit to EPA HQs for review and comment
- Obtain Regional Administrator Approval
- Submit to Regional Docket and Local
Repository

T  Draft Notice of NOPD
T Publish NOPD in Federal Register
T Upon publication of the NOPD notify the

appropriate Trustees listed in the Regional
Contingency Plans
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6.4 When Can You Partially Delete

To help clarify when a site can have a partial deletion,
three different sites are given as examples.  
These examples range from simple to more complex
situations.

Example 1:  At the Geneva Industries site in Houston,
Texas, the source removal and soil removal actions
were complete.  The ground water pump and treat
portion of the site would continue for a longer period
of time.  Institutional controls were put in place to
prevent disturbance of a RCRA cap, slurry wall and
ground water distribution lines.  The surface of this
site was partially deleted to allow site reuse.

Example 2:  Another partially deleted site was the
Lakewood Site in Lakewood, WA.  In this case the
clean up goals had been achieved for the soil OU. 
Therefore, the soil OU was partially deleted.  This
allowed reuse of this portion of the site.  The ground
water OU will remain on the NPL until clean up goals
are achieved.

Example 3:  A more complicated site was the Celanese
Corporation Shelby Fiber Operations located at
Shelby, NC.  Three portions of the site were partially
deleted.  These consisted of the OU 1 outer tier
groundwater extraction wells location area, OU 2 soil
remediation area, and a nearby stream segment.  In
OU 1 groundwater samples showed that remediation
levels had been achieved.  The data also indicated
that the inner tier wells were containing the remaining
ground water contamination.  At OU2 the soil
remediation had been completed.  The stream
remediation area was examined and it was determined
that it did not need any further remediation. 
Therefore, all three of these areas qualified for partial
deletion.  

For a site to be partially deleted all deletion criteria for
the area that is being considered for deletion must be
met.

6.5 Sites with Partial Deletions

The following is a list of sites that had a portion(s) of
the site successfully partially deleted from the NPL
through FY99.  To obtain additional information
about these sites please refer to the Federal Register
Reference Number provided. 

1) Bypass 601 Groundwater Contamination,
Concord, NC, Region 4;  63FR 51530 ,
09/28/1998

2) Celanese Corporation Shelby Fiber Operations,
Shelby NC, Region 4; 63FR 19193, 04/17/1998

3) Com Bay, Near Shore/Tide Flats, Tacoma, WA,
Region 10; 61FR 55751, 10/29/1996

4) General Electric/Shepherd Farm, East Flat Rock,
NC, Region 4;  61FR 56477, 11/01/1996

5) Geneva Industries, Houston, TX, Region 6;
62FR 16706, 04/08/1997

6) Harbor Island, Seattle, WA, Region 10; 61FR
57594, 07/08/1998

7) Hanford 100-Area (USDOE), WA, Region 10;
63FR 36861 , 07/08/1998

8) American Cyanamid, Boundbrook, NJ, Region
2; 63FR 71597, 12/29/1998

9) Lakewood Site, Lakewood, WA, Region 10;
61FR 60197, 11/27/1996

10) Para-Chem Southern, Inc., Greenville County,
SC, Region 4; 62FR 65225, 12/11/1997

11) Prewitt Abandoned Refinery, Prewitt, NM,
Region 6;  63FR 4397, 01/29/1998

12) Saegertown Industrial Area Site, Saegertown,
PA, Region 3; 62FR 52032, 10/06/1997

13) Sangamo Weston/Twelve mile Creek/Lake
Hartwell, Pickens County, SC, Region 4; 63FR
51529, 09/28/1998

14) South Andover Salvage Yards, Andover MN,
Region 5; 63FR 57608, 10/28/1998

15) Treasure Island Naval Station - Hunters Point
Annex, San Francisco, CA, Region 9; 64FR
16351, 04/05/98

16) Koppers Company, Inc., Morrisville, NC,
Region 4;  62FR 46211, 09/02/1997 
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�������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͷǦͳͲ
ͷǤͶǤͶǤͶ� ����������������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͷǦͳͲ�

TOC ii 
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TOC iii 

ͷǤͶǤͶǤͷ� ����������������������������������������������
������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͷǦͳͳ

ͷǤͶǤͶǤ� �����������������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͷǦͳͳ�
�

�
�

Exhibits�
�
Section� Page�
�

�
ʹǦͳ� ������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ʹ Ǧ͵�
ʹǦʹ� ������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ʹ ǦͶ
ʹǦ͵� �����������
����������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ʹ Ǧͷ�
ǦͶ� 
����������������������������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ʹ Ǧ�

�
ʹ
ʹǦͷ� ��������������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ʹ Ǧͳʹ

�
�
Ǧͳ� �����������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�͵ Ǧʹ

�
͵
͵Ǧʹ� �������������������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�͵ Ǧ͵

�
�

�
ͶǦͳ� �������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͶǦ͵
Ǧʹ� ���������������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͶǦ͵

�
Ͷ
ͶǦ͵� ������������	������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͶǦͷ

�
�

�
ͷǦͳ� ����������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͷǦͷ

�
ͷǦʹ� ���Ǧ������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͷǦ
Ǧ͵� 	������������������������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͷǦ
ǦͶ� ������������������������ǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤǤ�ͷǦͻ�
ͷ
ͷ
�
�
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Acr s onym

����� ���������������������������������������������������
������ �����������������������������������������������������

��� ��������ǡ�������������ǡ������������������� ����������������������������
�������ͳͻͺͲ�

��������
��������������

�	�� ͶͲ���������	�����������
����� �������������������

�
���� ����������������������

�
��� �����������������������

��������������
�

���� �Ǥ�Ǥ������������������
���� ��������������������������������������

�� ������
�� �����������������

	�� 	����������������
	�� 	���������������

��		� 	�������	������
	�� 	����������������

��� �������������
���� ����������������������
��� ����������������������
����� ��������������������������

�
���� ��������������������������
���
 ��������������������������
����

�������������
����������������������������������������

���� �����������������
���� �������������������������

�
���� �������������������
���� ���������������������������
���� �������������������������

����Ƭ	� ������������Ƭ�	�������
�Ƭ�� ��������������������������

� ��������
�� ����������������

��� ��Ǧ����������
���� �����������������������������

��
��� ��������������

�
���

���� ���������������������������
���� �����������������
���� ���������������������������

� �������
���� ����������������������������

�� �����������������Ȁ ����������������
����� �������������������������������
��� ����������������
����� ����������������������������������

� ������������ �����������������
����� ���������������������������������������

� ���Ȁ	�����������������

Acronyms iv 

��� ����������������
��Ȁ	� �������������������
���� �������������������
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Acronyms v 

���� �������������������������
���������������

��������ͳͻͺ�
���� ����������������

��
����� ����������������������������������������

�
��������������

���� �����������������
����� ��������������������������
��� ����������������������
����� �Ǥ�Ǥ�������������������������

�
�
�
�
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Introduction 1-1 

1.0 Introduction 

��������������������������������������������������Ǥ�Ǥ���������������������������������
ȋ���ǯ�Ȍ���������������������������ȋ����ȌǤ�����������������������������������������
��������������������������������������������������������ǡ������������������������ǡ������
����������ǡ������������������Ǥ������������������������������������������������������������
�������������������������������������ȋ���ȌǤ���������������������������������������������������

������ȋ���Ȍ��������������������Ǥ�
�
��������������������������������������������������

��������� �����������ǣ�

ͳ�
�
�
�

���������������������������

i dures�for�Partial�Deletions�at�NPL�Sitesǡ�������͵Ͳǡ����������������ͻ͵ʹͲǤʹǦͳͳǡ�Proce
ͳͻͻǤ�

i �Ǧ�ǡ�Close�Out�Procedures�for�National�Priorities�List�����������������ͻ͵ʹͲǤʹǦͲͻ
Sitesǡ��������ʹͲͲͲǤ�

i ����������������ͻ͵ʹͲǤʹǦͳ͵,�Addendum�to�Policy�for�‘Close�Out�Procedures�for�
National�Priorities�List�Sitesǡǯ����������ǡ�ʹͲͲͷǤ�

�

1.1 Background 
�
��������ͳͲͷȋ�ȌȋͺȌȋ�Ȍ��������������������������������������������ǡ�������������ǡ�����
��������������ȋ������Ȍ������������������������������������������������������������
����������ͳͻͺ�ȋ����Ȍǡ���������������������������������������������������������������������
�������ȋ���Ȍ������������������������������������������������������������������������������
�������������������������������������������ǡ�����������ǡ��������������������������������
�������������Ǥʹ�����������ǡ�����������������������������������������������������ǡ�����������Ǥ��
���������������������������������������������������������������������������������ȋ���Ȍ�
ͶͲ���������	�������������������ȏ�	�Ȑ������͵ͲͲȌǡ�����������������������������������ȋ
���������Ǧ��������������������������ȋ���ȌǤ�
�
����������������������������������������������������������������������������������
���������Ǥ����������������������������������������������������������������������������������
���������������������������������������ǡ�����Ǧ��������ǡ�������������Ǧ����������������Ǥ�����

���������������������������������������������������������Ǥ��������ǡ��������������������
��������������������������������������������������������
1 nd� 	�����������������������������������ǡ�����Revised�Response�Selection�and�Settlement�Approach�for�Superfu
Alternative�Sites�ȋ������ͻʹͲͺǤͲǦͳͺǢ�����ͳǡ�ʹͲͲͶȌǤ�
ʹ�ͶͲ��	��͵ͲͲǤͶʹͷȋ�Ȍ������������������������������������������������������������Ǥ�����������������������
��������� �
���������

����������������������������������������������������������Ǥ���������������������������������������������
������������������������������ǡ�������������������������������������������ǣ�

x ������������������������������������������������������������������������������ȋ�����Ȍ���������Ǥ�Ǥ��

x 
����������������������������������������������������������������������Ǥ�
���������������������������������������������������������������������������Ǥ�

x �����������������������������������������Ǧ����������������������������������������������������������������
�����������������������������������Ǥ�
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�����������������������������������������������������������������������Ǥ�������������
�������������Ȁ������������������ȋ��Ȁ	�Ȍ���������������������������������������������������
�����������������������ǡ�����������������������������������������������������Ǥ����������������
���������ȋ���Ȍ�����������������������������������������������������������������
����������������������������������������������������������������������������ȋ�����ȌǤ��
�����������������������Țͳʹͳǡ��������������������������������������������������
�����������ǡ�������������������������������������������������������������������ȋ��������
��������ǡ������������ǡ���������������������������������ǡ�������������������������������
�������ȌǤ��������������������������������������������������������������������������������Ǥ�
�
�
�

1.2 Contents of the Guidance 
�
�������������������������������������������������������������������������������������Ǥ������
��������������������������������������������������������������������������ʹ����������
��������Ǥ�
�
����������������������������������������������������������ȋ�������������������Ȁ���
������������������Ȍǡ������������������������������������������������������������������Ǥ������
������������������������������������������������������������������������������������
��������Ǥ������������������������������������������������������������������������

��������͵Ǥ�
�
��������������������������������������������������������������������������������������������
�����������ǡ��������������������������������������ǡ��������������������������������������
�������������������������������Ǥ��������������������������������������������������
���������������������ͶǤ�
�
����������������������������������������������������ǡ������������������������������������
���������������������Ǥ����������������������������������������������������������ǡ����
���������������������������ǡ�������������������������������������������ǡ���������������������
�������������������������������������Federal�Register�������������������������������������
���Ǥ�����������������������������������������������������������������������Ǥ������������������
�������������������������������������ǡ���������������������������������������������������
�����������Ǥ�������������������������������������������������������������������������������
�����������ͷǤ�
�
��������������������������������������������������������������������������������
��������������������������������������������������������ǡ����������������������������������
��������������������������������������������������ǯ������������Ǥ�
�
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Introduction 1-2 
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Introduction 1-3 

������������������Ǥ�ͻʹͲͲǤͶǦʹʹ�ǡ�CERCLA�Coordination�With�Natural�Resource�Trustees�
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�
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������������������������������������������ǡ������������������������������������������
�������������������������������������������������������������������������Ǥ��������������
������������������ǡ�����������������������������������������������������ǡ����������������
�����������������������������������������������Ǥ��� 
�
�
�

1.3 Role of the Remedial Project Manager 
�
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2.0 Remedial Action Completion 

2.1 Introduction 
�
��������������������������������������������������������������������������������
������������������������Ǥ��	����������������������������ǡ����������ǲ���������������ǳ�ȋ��ǡ����
ǲ����������ǳȌ����������������������������������������������������������������������������
����������������������������������������������Ǥ�������������������������������������������
�����������������������������������������������������������ȋ����Ȍ�������������������������
�������������������������ȋ�Ǥ�Ǥǡ����ǡ��������������ȌǤ�
�
�����������������������������������������������������������������������������������������
������������������������ǲ��������������������������������������������������ǳ����������������
�����������������������������������Ǥ��	����������ǡ��������������������������������������
�������������������������������������������������������������������������������������������
���������������ȋ����ʹǤͶǤʹȌǤ�
2.1.1 Relation to Operable Units 
���������������������������������������ǡ�����������������������������������������������������
������������������������������������������������ǡ����������������������������������������
�������������������������������������������������ȋ��ȌǤ����������ȋͶͲ��	��͵ͲͲǤͷȌ������������
��������ǲ��������������������������������������������������ǳ����������������������Ǥ�����
��������ǡ��������ǡ�����������������������������������������������������������������ǡ���
�������������������ǡ����������������������������������������Ǥ������������������������������
�������������������������������������������������������������������������������������

����������������������������Ǥ�
�
�����������������������������������������������������������������������������������������
��Ǥ��������������������������������������������������������������ǡ�����������ǲ��ǳ����ǲ���
������ǳ��������������������������������������������������������������������ǡ����������
���������������������������������������������������Ǥ�
�
�����������������������������������������������ǡ����������������������������������������
�������������������������Ǥ��������������������������������������������������������
���������������������������������������������������������������������Ǥ�
�
����������������������������������������Ǧ��������������������������������������������������
���������������������������������������������������������������������������������Ǥ����
���������������������������������������ǲ������ǳ�����������������Ǥ������������������������������
����������������������������������Superfund�Program�Implementation�Manual�ȋ����ȌǤ�
2.1.2 Utilizing Multiple RA Projects at a Site 
���������������������������������������������������������������������������������������������
��������������������������������������������������������������������������������������

Remedial Action Completion 2-1 
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������������������������������������������������������������������������������Ǥ�
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����������������������������������������������������������������������������Ȁ������
���������������������������������Ǥ���������������������ǡ�����������������������������
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��������������������ǡ���������������������������������������������������������������������
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2.2 Remedial Action Completion Definition 
�
�������������������������������������������������������������������������������������������
���������ȋ���������������������ǡ��������������������������������Ȍ�������������������������
��������Ǥ��������������������������������������������������������������������������������
ȋ����Ȍ����������������������Ǥ�
�
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�
�
�
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�����������ǡ��
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�
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Remedial Action Completion 2-2 
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Exhibit 2-1 

�
Remedial Action Completion Examples 

Example�RA� RA�Complete�Guidelines�
Source�Remediation�Actions�
�������������������ȋ�Ǥ�Ǥǡ������������
����������ǡ����������������������
���������������Ȍ�

��������������������������������������������������
���������������������������������Ǥ�

������������������Ǧ�����������������
��������������

����������������������������������������������������
����������������������ǡ��������������������������
��������������������ǡ��������������������������
��������ǡ���������������������������Ǥ�

�����������������ȋ���������������
��������Ȍ���������������������������
�����������������������������ǡ�����
����������������������

���������������������������������������������
�������Ǥ�

Source�and�Groundwater�Containment�Actions�
���������������������ȋ�Ǥ�Ǥǡ��������
�������ǡ�������������ǡ�������������

������
�Ȍ�

����������������������������
��������������������������������

������������������������������������������������
�������������������������������������������������
��������������ȋ��������������������������ǡ����
�Ƭ	ȌǤ�

����������������������������
�����������������������������
����������

���������������������������������������������������
�������������������ǡ������������������������
����������������������������������������ȋ�Ƭ	ȌǤ�

Groundwater�and�Surface�Water�Restoration�Actions�

�����������������������������
����������������������������������
������������������

���������������������������������������������������
�������������������ǡ�����������������������������
������������ȋ�Ƭ	ȌǤ�


��������������������������������
�������������������������������

�������������������������������������������������
������������ǡ���������������������������������������
������������ǡ��������������������������������
���������ȋ�Ƭ	ȌǤ�


�����������������������������
����������������������������������
�������������������������������

������������������������������������������
����������ȋ�Ǥ�Ǥǡ����������������������������
�������������������������������������Ƭ	�
�������������ȌǤ�

Institutional�Control�Actions�
������������������������������� �������������������������������������������������

������������������������Ǥ�

Remedial Action Completion 2-3 
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2.2.1 RA Completion for Source Remediation Actions 
	����������������������������ǡ���������������������������������������������������������
�����������������������������ǡ�����������ǡ���������������������������������������������
�����������������������������������������ǡ�����������������ǡ�������ǡ�������������������������
���������������Ǥ͵��������������������������������������������������������������������
����������������������ǡ���������ǡ������������������������������������������ǡ����������������
��Ǧ���������������������������������������������������������������������������������������Ǥ��
�������������������������������������ǡ��������������������������ǡ�����������������
���������������������Ǥ����������ʹǦʹ�����������������������������������������������Ǥ�
�
�
�

Exhibit 2-2 
Source Remediation Actions Pipeline 

�
�
����������������������������������������������������������ǡ�����������������������������
����������

OffͲsite�disposal: �Wastes�removed,�cleanup�levels achieved,�site�restored��
Source�remediation:��Cleanup�levels�achieved,�site�restored�
NAPL�recovery:��Necessary�mass�recovered/volume�reduced�

	
�
�

�����������������������������������������ǣ�

i ������������������������������������������������ǡ��������������������������������
��������������Ǣ�

i ����������������������������������������������������������������������������������
�������������������������������������Ǣ�

i ��������������������������������������������������������������������������������
ȋ����ʹǤͶȌǢ�����

i ��������������������������������������������������������������������ʹǦͷǤ�
2.2.2 RA Completion for Source and Groundwater Containment Actions 
��������������������������������ǡ�����������������������ǡ�������������������������ǡ���
������������ǡ�����������������������������������������������������������������������������
����������������������Ǥ����������ʹǦ͵��������������������������������������������
�������������������Ǥ��	�����������������������ǡ���������������������������������������
������������������������������������������ǣ�
��������������������������������������������������������

Remedial Action Completion 2-4 

3����������A�Guide�to�Principal�Threat�and�Low�Level�Threat�Wastes�ȋ������ͻ͵ͺͲǤ͵ǦͲ	�Ǣ����������ͳͻͻͳȌǤ�
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i �������������������������������������������������������ǡ�������������������������
��������������Ǣ�

i �����������������������������������������������������������������������
��������Ǣ�

i ��������������������������������������������������������������������ǡ���������
������������Ƭ������������ȋ�Ƭ	Ȍ�����������������������������ȋ����ʹǤ͵ǤͳȌǢ�

i ��������������������������������������������������������������������������������
ȋ����ʹǤͶȌǢ�����

i ��������������������������������������������������������������������ʹǦͷǤ�
�

Exhibit 2-3 
Source and Groundwater Containment Actions Pipeline 

Construct�containment�remedy.

�
�
2.2.3 RA Completion for Groundwater and Surface Water Restoration Remedies 
	����������������������������ǡ��������������������������������������������������������������
����������������������������������������������������������������������������������������������
��������������������ǤͶ��	����������������������������������������������������������������
��������ǡ������������������������������������������������ȋ����Ȍ�������Ǧ�������������
������������������
�����ȋ���
�Ȍ����������������������������������������������Ǥ������
��������������������������������������������������������������������������������������
�����������ǡ�����������������������������������������������������������������������������
���������������Ǥ��	�����������������������ǡ���������������������������������������������
��������������������������������������������������������

Remedial Action Completion 2-5 

4����������Transfer�of�Long�Term�Response�Action�(LTRA)�Projects�to�States�ȋ������ͻ͵ͷͷǤͲǦͺͳ	�Ǧ�Ǣ�����ʹͲͲ͵Ȍ�
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��������������������������������������������������������ǡ����������������������������
����������������������������������������������Ǥ����������ʹǦͶ���������������������
������������������������������������������������Ǥ�
�
�
�

Exhibit 2-4 
Groundwater and Surface Water Restoration Actions Pipeline 

�
�
�����������������������������������������������������ǡ�����������������������������
����������

Ex�situ:�Construct�treatment�system.��
In�situ:��Construct�injection�network.�
MNA:��Construct�monitoring�network.�
�

	
�
�

�����������������������������������������ǣ�

i ������������������������������������������������������������Ǣ��
i ���������������������������	�������������������������������ǡ������������������

i 
ȋ�Ǥ�Ǥǡ�����������������������Ȍ������������Ǣ�

i 
������������������������������������������������Ǣ�
��������������������������������������������ȋ�Ƭ	ǡ�����ʹǤ͵ǤͳȌǢ�

i ��������������������������������������������������������������������������������
ȋ����ʹǤͶȌǢ�����

i ��������������������������������������������������������������������ʹǦͷǤ�
�
����������������������������������������������������	���������������ǡ������������������
������������������������������������������������������������������������������
��������������������ȋ��	�������������������������������������������������������������
��������ȌǤ����������������������������������������������ǡ�������������������������������������
���ǲ����������ǳǤ��������������������������	��������������ǡ�������������������������������
����������������������������������������������������������������	����������������������
ȋ������������ͶȌǤ�
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2.2.4 RA Completion for Institutional Control Actions 
�����������������������������ǲ���Ǧ����������������������ǡ����������������������������������
��������ǡ����������������������������������������������������������������������������Ȁ���
������������������������������������������Ǥǳͷ�������������������������������������������������
����������������������������������������������������������������������������������
�����������������Ǥ���������������������������������������������������������ǡ��������������
������������������ǡ���������������������������ǡ����������ǡ��������������Ǥ�
�
��������������������������������������������������������������������������������Ǥ����������
���������ǡ�������������������������������������������������������������������������
�����������������������������������ȋ�Ǥ�Ǥǡ������������������ǯ������������ǡ�������������ȌǤ�����
��������������ǡ�������������������������������������������������������������������������
���������������������ȋ�������������ʹǤʹǤͳǡ�ʹǤʹǤʹǡ�ʹǤʹǤ͵Ȍ���������������������������
������������������������Ǥ������������������������������������������������������������
����������������������������������Ǥ���
�
���������������������������������������������������������������������������������ǡ�
�����������������������������������������������������������������������������������ǡ�
��������������������������������Ǥ��������������������ǡ����������������������������������
��������������������������������������������������������Ǥ�
�
�����������������������������������������������������������������������������ǡ�������
������������������������������������Ǥ�
�
�

������������������������ǡ�������������������������
�������������������������������������������������������ǣ�

i �������������������������������������ȋ����������������ǡ����Ȍ�����
�����������Ǣ�

i �������������������������������������������������������������������������ȋ��
ʹǤͶȌǢ�����

i ��������������������������������������������������������������������ʹǦͷǤ�
�

2.3 Relationship of RA Completion to Other Actions 
�
��������������������������������������������������������������������������������������
����������Ǥ����������������������ǡ����������������������������������������������������������
������������������ǡ���������������������Superfund�Program�Implementation�Manual�ȋ����ȌǤ�

��������������������������������������������������������
5�Institutional�Controls:��A�Guide�to�Planning,�Implementing,�Maintaining,�and�Enforcing�Institutional�Controls�at�
Contaminated�Sites�(Interim�Final)�ȋ����ͷͶͲǦ�ǦͲͻǦͲͲͳȀ������ͻ͵ͷͷǤͲǦͺͻǢ����������ʹͲͳͲȌǤ��ȋ�����

�������Ȍ�
6��������������ǡ���������������������������������������������������������������������������������������������
����������������Ǥ��������������ʹǤ͵�������������
�������ǡ������������Ǥ�
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2.3.1 Operational & Functional (O&F) 
�Ƭ	���������������������������������������������������������������������������������
����������������������������������������������������������������������������Ǥ������������
�������������������������������������������������Ƭ	����������������������������������ǡ�
�������������������������������������������������������������������������������������
���������������������Ǥ��Ƭ	������������������������������������������������������������
ȋ���������Ȍǡ���������������������������������������������������������������ȋ����������
��������������������������������������ȌǤ��������������Ƭ	������������������������������
���������������������������������ǡ����������������������������������������Ǧ�������������������
�������������������������ȋ������������͵ȌǤ�
�
	���	���Ǧ�����������������ǡ������Ƭ	��������������������������������������������������
�������������������������������������������������������������������������Ǥ���Ƭ	�
���������������������������������������������������������������ȋ���Ȍ������������������
���������������������������������������Ǥ�������������������������ǡ������������������������
�����������ǡ���������������������������������������ȋ		Ȍ������������������������������������
������������������������������ͳʹͲȋ�Ȍ͵ȋ�ȌǤ�
�
���������������������ȋͶͲ��	��͵ͲͲǤͶ͵ͷȋ�ȌȋʹȌȌǡ�������������������Ƭ	�����������������������
������������������������ǡ��������������������������������������������������������������
��������������������������������������������������������������ǡ���������������������Ǥ������
�������������������������������Ǧ����������������������ǡ���������������Ǥ���������������
��������������������������Ƭ	�����������������������������������Ǥ��	���	���Ǧ���������
��������ǡ�������������������������������������Ǧ�������������������������������������������
���������������������������������������������������������Ƭ	���������������������������������
���������������Ǥ�
�
������������������ȋ�������ǡ���������������Ȍ�������������������������������������������������
�����������������������������������������������������������������������Ǥ������������
������������������������������������������������������Ƭ	ǡ�������������ǡ�������Ǥ��	���������
��������������������ǡ������Ƭ	���������������������������������������������������������
�������������ȋ�������ǡ���������������ȌǤ�������������������Ƭ	����������������������
����������������������������������������Ǣ�����������������������������������������������
���������������������������Ƭ	�����������������������������������������������������������
�������������Ǥ��������������������������������������������Ƭ���������������������������������
	���Ǧ�����������������Ǥ�
2.3.2 Long Term Response Action (LTRA and PRP LR) 
	����������������������������ǡ��������������������	���Ǧ����������������������������������
��������������������������������������ǡ����������������������������������������ǡ���������
��������������������������������������������Ƭ	�������������������������������������������

��������������������������������������������������������
7�	�������������������������ǡ�����Guidance�for�Evaluation�of�Federal�Agency�Determinations�that�Remedial�
Actions�are�Operating�Properly�and�Successfully�Under�CERCLA�Section�120(h)(3)�ȋ�������Ȍǡ��������ͳͻͻǤ�
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��������ǡ���������������������Ǥͺ������	�������������������������������ͻͲ���������������������
���������������Ǧ������������ȋ�������������������ͳͲ�����������������������������������������
���������Ȍǡ������������������������������������������������������������������ȋ�Ƭ�Ȍ�����
ͳͲͲ����������������������Ǥ�
�
��������������������Ǧ����������������������������������������������������������Ƭ�ǡ�
������������������������������������������ǲ������ǳ�ȋ������������Ǧ�������������Ȍ�����
�������������������������������Ǥ���������Ǧ��������������������������������������Ǥ��	���
����������������Ǧ����������ǡ���������������������������������������������������������������
��������������������������������Ƭ�Ǥ�
���������������������������������������������������
��������������������������������������Superfund�Program�Implementation�Manual�ȋ����ȌǤ�
2.3.3 Operation and Maintenance (O&M) 
�Ƭ�����������������������������������������������������������������������������������������
������Ǣ����������������	���Ǧ���������������������������������������������������������ǡ�
�Ƭ����������������������������������������������������������������������������������
���������������������������Ǥ��
�������������������������������������������Ƭ����������������
���ǡ�������������������������Ǧ�������������������������������Superfund�Program�
mplementation�Manual�ȋ����ȌǤ�
	
I
�

2.4 Inspection Guidelines for RA Completion 
�
�����������������������������������Ǧ�������������������������������������������������������
���������������������ǡ����������������������������������������Ǥ������������������������
��������������������������������������������������������������������������������������
�������������������������������������Ǥ��������������������������������������������������
�������������������������������������������������ǡ�������������������������������Ǥ�
�
�����������������������Ǧ����������������ǡ����������������������̵��������������������������
����������������������������������������������������������������������������������
�������������������������������������������������������������������������������Ǥ�������
����������������������������������������������������������Ǥ���������������������������
�����������������̶����������̶������������������������������������������������������������
�������������������Ǥ�������Ǧ������������������������������������������ǡ����������������

����������ǡ���������������������������������������ǡ����������������������������������Ǥ�
�
�����������������������������ǡ��������Ǧ������������������������������������������������������
����������Ǥ�����������ǡ����������������������������������������������������������������
�������������������������������������������������������������������������������������
��������������������������������Ǥ�
�
�
�

��������������������������������������������������������
8��	����������������������������������ǡ�����Transfer�of�Long�Term�Response�Action�(LTRA)�Projects�to�States�
ȋ������ͻ͵ͷͷǤͲǦͺͳ	�Ǧ�Ǣ�����ʹͲͲ͵ȌǤ�
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����������������������������ǡ�	�������	�����������������ǡ����������������������������
��������������������������������������������������������������������������������Ǥ��
�����������������������������������������������������������������������������������Ǧ������
�����������������������������������������������Ǥ�
2.4.1 Fund-lead RA Completion Inspections 
����������������������������������������������	���������������������������������Ȁ����Ƭ�Ǥ��
��������������������������������������������������������������������������������������
�������������������������������������������������������������������������������ǡ�����Ƭ	ǡ�
������Ǥ���������������ǡ���������������������������������������������������������Ǧ���������������
�����������ȋ������������ʹǤͶȌǤ�����������������������������������������������������������������
����������������������������������������Ƭ	�������Ǥ�
2.4.2 Responsible Party-lead RA Completion Inspections 
����Model�RD/RA�Consent�Decree�ȋ�����������ǡ����������������������������Ȍ����������������Ǧ
��������������������������������������������������Ǥ����������������������������������
��������������������ȋ����Ȍǡ����ǡ����������ǡ����������������������������Ǥ�����������������
�����������������������������������������������������������������������������������������ǡ�
�������������������������������������������������������������������������������������
��������������Ǥ�
�
�������������Ǧ������������������������ǡ����������������������������������������������������������
���������������������������������������������������������������������ǡ�������������������
������������������������������������������������������������������������������������������
ǲ����������������������������������������������������������������������������������������
��������������Ǥǳ�������������ǡ��������������������������������������ǡ�����������������������
���������������������������������Ǥͻ�
2.4.3 Federal Facility-lead RA Completion Inspections 
	�������	����������������������������������������������������������������������������������
������������������������������������������������������������������������������
���������������������������������Ǥ����������������������������������������������������
���������������ǡ��������ǡ����������ǡ����������������������������Ǥ�����������������������������
��������������������������������������������������������������ʹǤͶǡ������������������Ǥ�
�
�
�
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��������������������������������������������������������
ͻ�	�������Ȁ�������������������ȋ�����������ǡ����������������������������Ȍ��������������������������
ǲ��������������������������������������������������ǳ����������������������������������������������������
���������������������������������������������������������������������������������Ǧ������������������������Ǥ������
������������������������������������������������ǡ����������������������������������ǡ��������Ǧ�����������������
������������������������������������������Ǥ�
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2.5 Preparing the RA Report 
�
�������������������������������������������������������������������������������������
���������������������������������������������Ǥ������������������������������������������������
�����������������������������������������������������������������������	����������������
������ǡ�������������������������ͶǤ�
�
����������������������������������������������������������������������������������������
��������ȋ�Ǥ�Ǥǡ�������������������������������������ȌǤ�������������������������������������������
����������������������������������������������������������������������������������������ǡ�����
������������������������������������������������������������������������������������
�������������������������������������������Ƭ	Ǥ�
�
�����������������������������������������������������������������������������������������
��������������������������ǡ�������������������������������������������Ƭ	ǡ��������������Ǥ��
�������������������������������������������Ǣ��������ǡ��������������������������������
��������������������������������������������ͻͲ�����������������������������Ǥ������������
��������������������Ǣ������������������������������ǡ������������������ǡ����	��������
	������������������������������������������������������������������������Ǥ�
�
��������ʹǦͷǡ���������������������������ǡ���������������������������������������������
������Ǥ��������������������������ʹǤʹǤʹǡ��������������������������������������������������
������������������������������������������������������������������������������Ǥ�������������
��������������������������������������ȋ�����������������������������������������������
��������������������������Ȍ��������������������������Ǥ����������������������������������
����������������������������������ǡ���������������������������������������������Ǥ�
�
��������������������������������������������������������������������������������������
ȋ�����Ȍ����������������������������������������������������������������������������ͳͻǡ�
ͲͲ����������Recommended�Streamlined�Site�Close�Out�and�NPL�Deletion�Process�for�DoD�
acilitiesǤ�
ʹ
F
�

2.6 RA Report Approval 
�
����������������������������������������������������ǡ����������������������������������
�����������������������������Ǥ�������������������������������������������������
�������������������������������Ǥ�
�
������������������������������������������������������ȋ���������������������ǡ����
����������������������������Ȍ����������������������������������Ǥ����������������������
�������������������������������������������������������������������ǡ����������������������
����������������������������������������������������������ǡ���������������������
��������������������������Ǥ�

Remedial Action Completion 2-11 

�
�
�
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Exhibit 2-5 

�
Recommended Remedial Action Report Contents 

Section� Contents�
�Ǥ� ����������� x ����������������������������������������ȋ�Ǥ�Ǥǡ�����ǡ�

��������ȌǤ�
x ���������������������������������������������������
��������������Ǥ��������������������������������������
�����������������ǡ����������������ȋ��������������
������������������������������Ȍǡ�����������������������ǡ�
�����������������������ǡ���������������������������
������������ǡ����������������������������������������

�������ǡ�������������ǡ����������ǡ�����������������������
��Ǥ�

x ��������������������������������������ȋ��Ȍǡ�����������
������
��Ǥ�

����������������������������������������������������
���������������������������������������������������

x �����������������������������������������������ǡ�
��������������������������������������ǡ��������������
������������������������Ǥ�

��Ǥ� ������������������������ x ��������������Ǧ��Ǧ��������������������������������
�����������������������������������������������������
���ȋ�Ǥ�Ǥǡ���������������������������������������Ǣ�
������������������������������������Ǣ�����������������
����ǡ��������������������������������������������������

��������Ǣ��������������������������������Ǣ�������������
����������ȌǤ�

x ���������������������ǡ�����������������������������������
�����������������������������������������������������
���������������������������������������������Ǥ�

x ��������������ǡ����������������������������������������
���������ȋ�Ǥ�Ǥǡ����������������������������������ǡ����������
��������������������ǡ�����������������������������ȌǤ�

x ������������������������������������������������������
�����������������������������ȋ����������������
���������������������������������������������������
��������������ȌǤ�

Remedial Action Completion 2-12 
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Section� Contents�
���Ǥ� ��������������������� x ������������������������������������������������������

����������ǡ�������������������������������������ǡ����������
������������������Ǥ�

x ����������������������������������������ǡ������������
����������������������Ǣ�������������������
�������������Ǣ��������������������������������������
������Ǣ����������������������������������������
�����������������Ȁ������������������Ǧ��ǡ����������������
���������������ǡ���������������������ǡ�������������
���������ǡ�����������������Ǧ���������������������ǡ�����
����������Ǧ�������������������������������Ǣ�������
�������������������������Ǧ��Ǧ�������������������Ǣ�
��������������������Ǣ���������������Ǣ�������������������

��������������������Ǧ�����������������������Ƭ��������
����������Ǥ�

��Ǥ� ����������������������
�����������������
����������������

x 	���������������������ǡ��������������������������
����������������ǡ��������������������������������������
�����������������ǡ����������������������������������

�����������������������������������������������������
��������������������������ȋ����������������ȌǤ�

x 	�����������������������ǡ�����������������������
��������������������������������������ȋ�����������Ƭ	�

������������������Ȍ���������ǡ��������������ǡ�����������
������������������Ǥ�

x 	����������������������ǡ������������������������
������������������ǡ������������������������������������
������������ǡ�ȋ��������������Ǧ���Ȍǡ����������������������

���Ǧ�����������Ǧ��������������������������������ǡ��������
�����������������������Ǥ�

x ����������������������������������������������������
���������������������������������������������������
��������������������������������������������������������
��������Ǥ��������������������������������������
����������Ǥ�

x �����������������������������������������������������ǡ�
����������������������������������������������������ǡ������
����������������������������������������������������
��������ȋ��Ȁ��Ȍ��������������������ǡ������������������

��������������������������ȋ����Ȍǡ�����������������������
����������������������������������ȋ����ȌǤ�

x 	��������������������������Ǧ�������������ǡ������������ǯ��
�����������������������������������������������������������
������������������������������������������������Ǥ�

Remedial Action Completion 2-13 
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Remedial Action Completion 2-14 

Section� Contents�
�Ǥ� 	��������������������

���������������
x �������������������������������������Ǧ�������������������
��������������������Ǥ�����������������������������������

��������������������Ǧ��������������������������������
��������������������������������������������Ǥ�

x ������������������������������������������������
���������������������������������������������Ǥ�������

����������������������������������Ǥ�
x 	�����Ǧ����ǡ������������������������Ǧ��������������
����������Ǥ�

x �������������������ǡ��������������������������������������
����������ǡ��������������������������������������Ǥ�

��Ǥ� ����������Ƭ�
�����������������������

x �����������������������������������������������
������������ǡ�������������������ǡ�����������������ǡ���

������������������Ǥ�
x ��������������������������������������������������
����������Ǥ�

x ����������������������������������������������������
������������ǡ��������������������������������������������

�������������������Ǥ�
x ��������������������������������ǡ���������������������
������������������������������������������������������Ǥ�

���Ǥ� �������������������� x ����������������������������ȋ�����ǡ����������ǡ�������
�������ǡ�������������Ȁ��������������Ȍ���������������
����������������������������������ǡ���������������
�����������ǡ������������������������������������
����������������ǡ����������ǡ�������������ǡ��������������Ǥ

����������� x ������������������������������������������������������
���������ǡ���������������Ǥ�������������������������������
��������������������������ǡ������������������������������
������ǡ���Ǧ��������������ǡ����������������������ǡ�
������������������������������������ǡ���������������
��������Ƭ	��������������ǡ�������������������������Ǥ�

2.7 RA Report Distribution 
�
������������������������������ǡ���������������������������������������������������ǡ������������
���������������������������������������������������������������������������������ȋ�Ǥ�Ǥǡ������ǡ�
����������Ȁ������ȌǤ��������������������ǡ�����������������������������������������������
����������������������������������������������������������������������������ȋ�������������

ͳͲ ������������������������������������������������������������
���������������������������������Ǥ�

��������������������ȌǤ ��������
���������������������������
��������������������������������������������������������
10�	�������������������������ǡ�����CERCLA�Coordination�With�Natural�Resource�Trustees�ȋ������ͻʹͲͲǤͶǦʹʹ�Ǣ�
����͵ͳǡ�ͳͻͻȌǤ�
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3.0 Construction Completion 

3.1 Introduction 
�
�����������������������������������������������ǡ����������������������������������
���������̵���������������������������������������������������������������������������Ǥ��
������������ǡ��������ǡ������������������������������������������������������������
������������������������������������������������������������������������������������

�����������������
�
��������������������������������� �Ǥ�
�
�����������ǡ������������������Federal�Register��������ȋͷͷ�	��ͺͻͻǡ�������ͺǡ�ͳͻͻͲȌ�
��������������ǲ�����������������������ǳ���������������������������������������������������
�������������������������������������������������������������������Ǥ������������������
Federal�Register��������ȋͷͺ�	��ͳʹͳͶʹǡ�������ʹǡ�ͳͻͻ͵Ȍ�������������������������
������������������������ǲǤ�Ǥ�Ǥ�������������������������������������������������������������
�����������������������������������������������������������Ǥǳ�
�
	����������������������������ǡ�������������������������������������������������������
��������������������������������������������������������ǡ����������������������������������
��������������������������������������Ǧ��������������������������Ǥ�����������������������������
��������������������������������������������������������������������������Ǥ�
�
�����������������������������������������������������������������������������������������ǡ����
�������������������������������������������������������������������ȋ�Ǥ�Ǥǡ�����������������ǡ�
�������������ǡ�������������������������������������Ȍǡ����������������������������������
�����������������������������������������������������	���Ǥ�
�
�
�

3.2 Construction Completion Process 
�
���������������������������������Ǧ������������Ǣ�������������������������������������������
������������������������������������������������������������������Ǥ�������������������������
��������������������������������������������������������������������������������������
���������ǡ�����������������������������������������������������������������Ǥ�����������
�����ǡ����������������������������������������������Ǧ�������������������������������������
��������������������������������������������������ȋ����Ȍ����������������Ǥ��������
���������������������������������������������������������������������������������������ǡ����
��������ǡ������������Ǥ�
3.2.1 Pre-Final Inspection 
�����Ǧ�������������������������������������������������̵�������������������������
�������������������������������������������ʹǤͶǡ������������
���������������������������Ǥ��
������������������������������������������������������������������������̶����������̶�������
����������������������������������������������������������������������������������������

Construction Completion 3-1 
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��������������Ǥ��	����������������������������ǡ��������������������������������������������������
��������������������������������������������������������������Ǥ��������������������������
��������������������������������������������������������������������ǡ����������������������
������������������������������������������������Ǥ����������͵Ǧͳ����������������������
�������������������������Ǥ����������͵Ǧͳ������������������������������Ǣ������������������������
����������������������������������������������������������������Ǥ�
�
�
�

Exhibit 3-1 

�
Examples of Minor Punch List Items 

x ����������������������Ȍ������������������������ȋ������������
x �����������������������������
x ���������������������������������������
x ����������������������������ǡ���������������������������
x �������������������������������������������������������
x ��������������������������
x ������������������

3.2.2 Preliminary Close Out Report 
����������������������������������������������������������������������������������������ǡ�
���������������������������������������������������������������������������������������
ȋ���ȌǤ���������������������Ǧ�����������������������������ǡ����������������������������
���������������������������������������������������������������������������������������
�����������������������������������Ǧ����������������Ǥ�
�
��������������������������������������������ǡ������������������������������������������������
����ǡ����������������ǡ�����������������������������ȋ������������������Ȍǡ���������������
������������ǡ�	���Ǧ������������ǡ�����������������������������������������������������
���������Ǥ��������������������������������������������������������������������
�����������������������������͵ǦʹǤ�
�
���������������������������������������������������������������������������������������
��������������������Ǥ����������������������������������������������������������������ͻͲ�
����������������������ȋ���ǡ�����������ǡ������ǡ����ǤȌ���������������������������ǡ�������������
����������������������������������������������������������������������ȋ�Ǥ�Ǥǡ�������������

����������ǡ���������������ȌǤ�
�
�����������������ȋ��Ȍ�������������������������������������������������������������������
�����������Ǥ��������������������������������������������������������������������������������
��������������������������������������������������������Ǥ�������������������������������
������������������������������������������������������������������������������������
���������Ǥ���������������������������������������������������������������������������
����������������������������ȋ�����������Ȍǡ�������������������������������������������������
�������������������������������Ǥ���������������ǡ����������������������������������
����������������������������������������������������������������������Ǥ�

Construction Completion 3-2 
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Exhibit 3-2 

�
Recommended Preliminary Close Out Report Outline 

Section� Contents�
�Ǥ� ������������� x ������������������������������������������������Ǧ������

��������������������������������������������������������
�������������������������������������������������
����������������������������������������Ǥ�

��Ǥ� ����������������
�����������

x ��������������������������������������������ǡ�����
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Construction Completion 3-7 
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Construction Completion 3-8 
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3.4 Lead and Authority Considerations for Construction Completions 
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3.5 Sites Deleted from the NPL 
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Construction Completion 3-11 
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3.6 Additional Work at Construction Completion Sites 
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4.0 Site Completion 
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Site Completion 4-3 

4.2.3 Institutional Controls are In Place 
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Exhibit 4-1 
Role of Institutional Controls 
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4.3 Role of Operation and Maintenance Activities in Achieving Site 
Completion 

�
������������������������������������������������ȋ�Ƭ�Ȍ������������������������ͶǦʹǤ���Ƭ��
���������������������������������������������ǡ��������������������������������������������
�������Ǥ�
�
�
�

Exhibit 4-2 
NCP Definition for Operation and Maintenance 
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Site Completion 4-4 
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Exhibit 4-3 
Recommended Final Close Out Report Outline 
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Site Completion 4-5 
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Site Completion 4-6 
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5.0 Site Deletion and Partial Deletion 

5.1 Introduction 
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Site Deletion and Partial Deletion 5-1 
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5.2 NPL Deletion Criteria 
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Site Deletion and Partial Deletion 5-8 
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UNri'J'.D STA1D ENVIRONMENTAL PROTECI10N AGDICY 
WASHINGTON, D.C. 20460 

OFFICBOF 

DEC -6 2005 
IOCm WASTE ANDm&lm!NCY 

ltP.SPONSE 

OSWER No. 9320.2-13 

MEMORANDUM 

SUBJECT: Addendum to Policy for "Close Out Procedures for National Priorities Li~ Sites" 

FROM: Michael B. Cook, Dire r (1\,~ ~I1 
Office of Superfund Re e i tion an Tec~rigy Innovation 

TO: Superfund National Policy Managers, Regions 1 - 10 

Purpose 

This document provides an addendum to the U.S. Environmental Protection Agency 
(EPA) guidance entitled: Close Out Procedures for National Priorities List Sites, EPA 540-R-98-
016, OSWER Directive 9320.2-09A-P, January 2000. This memorandum clarifies the criteria 
Regions should use to evaluate site-wide construction completion for in-situ ground water 
restoration remedies at Superfund sites, for purposes of that guidance. 1 

Background 

For a site being cleaned up under the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA or "Superfund"), site-wide construction completion 
typically is achieved when physical construction of all cleanup actions are complete, all 
immediate threats have been addressed, and all long-term threats are under control for all 
portions of the site. The completion of the last response action at a site generally determines 
when it becomes eligible for construction completion status. This document provides definitions 
Regions should use for determining construction completion when the last response action is a 
ground water restoration remedy and an in-situ treatment technology is used for restoring ground 
water quality. For monitored natural attenuation response actions without any additional in-situ 
technology, guidelines previously established in the Close Out Procedures guidance for 
determining ground water restoration remedy construction completion eligibility should be 
utilized. I 



This document provides guidance to EPA staft: It also provides guidance to the public 
and to the regulated community on the National Oil and Hazardous Substances Pollution 
Contingency Plan (NCP). The guidance is designed to descnl>e EPA's national policy. The 
document does not, however, substitute fur EPA's statutes or regulations, nor is it a regulation 
itself Thus, it cannot impose legally-binding requirements on EPA, States, or the regulated 
community, and may not apply to a particular situation based upon the circumstances. EPA may 
change this guidance in the future, as appropriate. 

Evaluating "Construction Complete" for In-Situ Remedies for Giound Water 

In-situ treatment remedies for ground water could include chemical oxidation, other types 
of chemical treatment, biological treatment, thermal treatment (using steam or other heating 
methods), air sparging, permeable reactive barriers, and other methods. In-situ treatment 
remedies for ground water typically involve adding treatment agents to the subsurface. 
Treatment agents could include chemical agents (e.g., oxidants, or surfactants); agents to 
facilitate microbiological activity; heating agents (e.g., steam, or electric current); physical 
reactants (such as zero valent iron, oxygen or air); or other agents. 

Generally, these in-situ treatment remedies for restoration of ground water may be 
considered construction complete when the following activities have been completed and 
completion of each activity has been documented in a construction completion site Preliminary 
Close-Out Report: 

1. Physical construction for all portions of the final remedy should be complete. 

Physical construction of all portions of the full-scale remedy should be co~lete, 
including injection wells, metering systems or other components needed to place 
or control movement of treatment agents in the subsurface. 

If a permeable reactive barrier (PRB) is used, physical construction of all 
components of the barrier system, including reactive and non-reactive segments 
ofthe barrier, should be completed. 

If a pump and treat system is part of the ground water restoration remedy, 
physical construction of all components of the pump and treat system should also 
be completed. 

If no physical construction is needed for the full-scale remedy (e.g., existing 
injection wells or monitoring wells will be used), construction may be considered 
complete when final design of the full-scale remedy is completed. In this case, 
the final design report should specify the treatment agents to be used, the method 
for placing treatment agents in the subsurface, and the location and design of 
injection wells (or equivalent) to be used for the full-scale remedy. Also, any 
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treatability tests needed for design of the final remedy should have been 
completed. 

1. At least one round of treatment/agent addition has been Initiated, for the full
scale remedy. 

If different agents are to be added in stages, at least one rowd of the first stage 
should have been completed. 

• For electrical resistive heating and thermal conductive heating, this typically 
would mean turning on the power for electrodes or heater elements. 

• For steam enhanced extraction, this normally would mean commencement of 
steam generation. 

• For in-situ chemical oxidation and sur&ctant/co-solvent flushing, this usually 
would mean initial agent addition. 

• For a permeable reactive barrier (PRB), the treatment agent (reactive barrier 
material) should have been placed during remedy construction. 

IfGeoprobetm points (or similar) are to be used for injection of treatment agents, 
injection points needed for at least the first round of treatment should have been 
installed. 

3. The p~final inspeetion should have been conducted and should indicate the 
remedy will perform as designed and any expected future adjustments are Hkely to 
be minimal in nature. I 

Conclusion 

Replacement of existing injection wells or installation of additional injection 
wells (or equivalent devices used to place treatments agents) generally may be 
considered to be adjustments that are minimal in nature. 

If a contingency remedy was selected in the Record of Decision (ROD), the 
construction completion site Preliminary Close-Out Report should state that use 
of the contingency remedy is not anticipated at this site. 

The information provided in this document should be used by remedial project managers 
when drafting Construction Completion site Preliminary Close-Out Reports beginning in Fiscal 
Year 2006. The criteria included should serve as a guide for the type of information to include 
with regard to in-situ ground water remedies when documenting site construction completion. If 
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yriu have questions regarding this policy, please contact me or have yom staff contact Richard 
Jeng at (703) 603-8749 (jeng.ricbard@cp.gov). 

cc: Eric Steinhaus, Superfund Lead Region Coordinator, US EPA Region 8 
NARPM Co-Chairs 
OSRTI Managers 
Debbie Dietrich, OEM 
Matt Hale, OSW 
ClifiRothenstein, OUST 
James Woolford, OFFRO 
Linda Garczynski, OBCR 
Susan Bromm, OSRE 
Scott Sherman, OGC 
Ed Chu, OSWER 
Carolyn Williams, OSRTI Documents Coordinator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION VI 

DALLAS, TEXAS 

IN THE MATTER OF: 

MASS MERCHANDISERS, INC. 

REGARDING THE ARKWOOO, INC. SITE 
OMAHA, ARKANSAS 

Proceeding Under Section 106(a) 
of the Comprehensive Environ
Mental Response, Compensation, 
and Liability Act of 19RO, as 
Amended by the Superfund Amend
ments and Reauthorization Act 
of 1986 (42 U.S.C. &9606(a)) 
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FIRST AMENDMENT TO 
ADMINISTRATIVE ORDER 

ON CONSENT 

DOCKET NUMBER 
CERCLA VI-6-86 

FIRST AMENDMENT TO 
ADMINISTRATIVE ORDER ON CONSENT 

I. JURISDICTION 

-. 
This First Amendment to Administrative Order on Consent (hereinafter 

"First Amendment''), is issued to amend the Administrative Order on Consent 

(hereinafter "Consent Order"), Docket Number CERCLA VI-6-86, and is issued 

pursuant to the authority vested in the President of the United States by 

Section 104(e) and 106(a) of the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, as amended by the Superfund 

Amendments and Reauthorization Act of 1986 (CERCLA), 42 U.S.C. &9604(e) 

and 9606(a), and delegated to the Administrator of the United States 

Environmental Protection Agency ("EPA") on January 23, 1987 by Executive 

Order 12580, 52 Fed. Reg. 2923, and further delegated to the Assistant 

Administrator for Solid Waste and Emergency Response and the Regional 

EXHIBIT_~_--, 



Administrators by EPA Delegation Number 14-6, signed on February 26, 

1987, and Delegation Numbers 14-14 and 14-4-A, the latter of which was 

signed on April 16, 1984. 

Respondent, Mass Merchandisers, Inc. ("MMI") agrees to the terms and 

conditions of this First Amendment. MMI consents to and will not contest 

EPA jurisdiction regarding this First Amendment. 

II. STATEMENT OF PURPOSE 

In entering into this First Amendment, the mutual objectives of MMI 

and EPA are to authorize MMI to enter at reasonable times the Arkwood 
. . 

Site as described in Section III. A. of the Consent Order, Docket Number 

CERCLA VI-6-86, and any other place or property ~o which a hazardous 

substance or pollutant or contaminant has been or may have been released 

from the Arkwood Site for the purpose of preparing the Remedial Investiga

. tion and Feasibility Study (RI/FS) in accordance with the RI/FS Work Plan 

submitted to EPA on December 19, 19A6 and approved by EPA on December 29, 

1986. 

III. FINDINGS OF FACT 

A. The Findings of Fact set forth in Section III of the Administrative 

Order on Consent are hereby incorporated by reference into this 

First Amendment as if set forth fully herein. 

B. There is a reasonable basis to believe there may be a release or 

threat of release of a hazardous substance or pollutant or 

contaminant from the Arkwood Site. 
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IV. CONCLUSIONS OF LAW 

The Conclusions of Law set forth in Section IV of the Consent Order 

are hereby incorporated by reference into this ~irst Amendment as if set 

forth fully herein. 

V. ACCESS 

In consideration of the agreement by M~I set forth herein, Section 

IX of the Consent Order concerning Site Access is hereby amended by 

adding the following: 

11 A. Subject to the conditions which follow, EPA hereby 

designates MMI the representative of FPA pursuant to SP.ction 

104(e)(l) of CERCLA for the express, and limited, purpose of 

authorizing entry under Section l04(e)(~) and inspection and 

sampling under Section 104(e)(4) in order to perform those 

tasks under the approved RI/FS Work Plan requiring such entry, 

inspection and sampling. 

11 R. MMI agrees to indemnify and save and hold the United 

States Government, its agencies, departments, agents, and 

employees harmless from any and all claims and causes of action 

arising from or on account of acts or omissions of MMI, its 

officers, employees, receivers, trustees, agents, or assigns in 

carrying out any activities pursuant to this nesignation. 
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11 C. No agency, partnership or contractual relationship is 

created or is intended to be created by this Designation and 

such relationships are herehy specifically disclaimed ... 

VI. EFFECTIVE DATE 

This First Amendment is made by mutual agreement of the parties as 

provided by Section XX of the Consent Order. The effective date of this 

First Amendment shall be the date upon which it is signed by EPA. 

IT IS SO AGREED ANn ORDERED: 

-

BY:: -1;,J ~~ ... 
Mass Merchandisers, Inc., Title 

EX~c. c.t-rf .,eP vi c.e ?tt-e,: ~~ 

Effect i v e Oat e: _ __loooo5::...__--J.I;_-~gY~Z ___ _ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION VI 

DALLAS, TEXAS 

IN THE MATTER OF: 

MASS MERCHANDISERS, INC. 

REGARDING THE ARKWOOD, INC. SITE 
OMAHA, ARKANSAS 

Proceeding Under Section 106(a) 
of the Co~prehensive Environ
mental Response, Compensation, 
and Liability Act of 19RO 
(42 U.S.C. §9606(a)) 

~ 
& 
~ 
& 
§ 
9 ADMINISTRATIVE ORDER 
§ ON CONSENT 
~ 
§ 
§ DOCKET NUMBER 
~ CERCLA VI-6-86 
~ 
§ 
~ 

ADMINISTRATIVE ORDER 
ON CONSENT 

I. JURISDICTION 

This Consent Order is issued pursuant to the authority 
vested in the President of the United States by Section 106(a) 
of the Comprehensive EnvironmP.ntal Response, Compensation, and 
L i a b i 1 i t y Act of 1 9 8 0 ( C E R C LA) , 4 2 lJ • S • C • § 9 6 rJ 6 ( a ) , and 
delegated to the Administrator of the United States Environ
mental Protection Agency { 11 EPA 11

) on August 14, 1981, by 
Executive Order 12316, 46 Fed. Reg. 42237, and further 
delegated to the Assistant Administrator for Solid Waste and 
Emergency Response and the Regional Administrators by EPA 
Delegation Nos. I4-14 and I4-14-A, the latter of which was 
signed on April 16, 1984. 

Respondent, Mass Merchandisers, Inc. {"MMI 11 ) agrees to 
undertake all actions required by the terms and conditions of 
this Consent Order. MMI consents to and will not contest EPA 
jurisdiction regarding this Consent Order. 
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II. STATEMENT OF PURPOSE 

In entering into this Consent Order, the mutual objectives 
of EPA and MMI are: (1) to determine fully the nature and 
extent of the threat to the public health or welfare or the 
environment caused by the release or threatened release of 
hazardous substances, pollutants or contaminants, including 
pentachlorophenol, from the Arkwood, Inc. site (Remedial
Investigation), and (2) to evaluate alternatives for the appro
priate extent of remedial action to prevent or mitigate the 
migration or release or threatened release of hazardous sub
stances, pollutants, or contaminants from the Arkwood, Inc. 
site (Feasibility Study). The activities conducted pursuant to 
this Consent Order are subject to approval by EPA and shall be 
consistent with the National Contingency Plan, 40 CFR Part 300, 
50 Fed. Reg. 47972 (November 20, 1985). 

III. FINDINGS OF FACT 

The following constitutes an outline of the facts upon 
which this Consent Order is based: 

A. The Arkwood, Inc. site ( 11 the Site 11
) is located on a parcel 

of approximately twenty acres of land along the Missouri 
Pacific Cricket railroad siding, south of the town of Omaha, 
in Boone County, Arkansas. From approximately 1962 until 
late 1984, the site was the location of a pentachlorophenol 
(PCP) and creosote wood treating operation. The site is 
owned by Hallie C. Ormond ( 11 0rmond 11

), who originally built 
the plant and commenced its operation. Subsequently, 
Ormond formed an Arkansas corporation, Arkwood, Inc., which 
operated the plant in corporate form under lease from 
Ormond individually as landowner. In 1974 MMI purchased 
the assets of Arkwood, Inc. and operated the pla~t until 
1984. During the period of its operations, MMI leased the 
land and fixtures from Ormo~d. 

B. Located on-site are: A millwork shop; PCP and creosote 
treatment process area; storage tanks for PCP and creosote; 
pressure treatment cylinder; building sump; a spill con
tainment basin used to control process spills; railroad 
drainage ditch and cave (entrance now covered) used to 
dispose of process wastes; and a sawdust and woodchip pile. 

C. MMI is an Indiana corporation with its principal place of 
business in Harrison, Boone County, Arkansas. MMI opera
ted the wood treating plant at the Arkwood, Inc. site 
until 1984. During the period of its operation, MMI 
leased the land and fixtures from Ormond. 
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D. The Arkwood, Inc. site was proposed for addition to the 

National Priorities List in September, 1985. 50 Fed. Reg. 
37950 (published September 18, 1985). 

E. Approximately 660 persons live within three miles of the 
site and depend upon groundwater as a source of drinking 
water. 

F. Limited site investigations have been performed by the 
Arkansas Department of Pollution Control and Ecology. 
These investigations have included the sampling and 
analysis for concentrations of PCP of springs, ground
water, run-off from the Site, streams and sediment. The 
results of these analyses report the following ranges of PCP: 

Sample (Type) 

Groundwater 

Spring water 

Runoff from site 

Sediment from 
disposal area 

Surface water 

Concentration Range of PCP 
(ppm or mg/kg) 

*Less than 0.0005 to 5.6 

*Less than 0.00005 to 97 

0.0028 to 10.6 

23,000 to 30,000 

0.00021 to 2.8 

*The lower number represents the detection limit for the 
analytical procedure utilized, for an individual sample. 
Analysis of some samples resulted in no PCP detected at 
these limits. 

These analyses indicate that there has been a past release 
of PCP into the environment and that there is a potential 
for future additional releases of PCP and other contaminants 
into the environment. 

G. According to 
11

Chemical, Physical and Biological Properties 
of Chemicals Present at Hazardous Waste Sites Disposal Sites 11 

(EPA, 1985), PCP has been found to be embryotoxic and 
phytotoxic. Chronic exposure to PCP may result in chloracne, 
headaches, muscle weakness, weight loss, and liver and kidney damage. 

H. The release of PCP and creosote into the environment may 
cause an imminent and substantial endangerment to health 
or the environment. 
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IV. CONCLUSIONS OF LAW 

A. The Arkwood, Inc. site is a 11 facility 11 as defined in Section 
101(9) of CERCLA, 42 U.S.C. §9601{9). 

B. MMI is a 
11

person
11 

as defined in Section 101{21) of CERCLA, 42 u.s.c. §9601{21). 

C. Wastes and constituents thereof generated and disposed of 
at the Site, including PCP and creosote, are 11 hazardous 
substances as defined in Section 101(14) of CERCLA, 42 u.s.c. 
§9601(14). 

D. The past, present, and potential future migration of 
hazardous substances from the Site constitutes an actual 
or threatened "release" as defined in Section 101(22) of 
CERCLA, 42 U.S.C. of §9601(22}. 

E. MMI is one of the responsible parties under Section 107(a) 
of CERCLA, 42 U.S.C. §9607(a). 

V. DETERMINATIONS 

A. Based on the Findings of Fact and Conclusions of Law set 
out above, EPA has determined that: 

1. The actual and/or threatened release of hazardous sub
stances from the Site may present an imminent and 
substantial endangerment to the public health or 
welfare or the environment. 

2. The actions required by this Administrative Order, 
including the preparation of a Remedial Investigation 
and Feasibility Study are necessary to assure adequate 
protection of the public health and welfare and the 
environment. 

VI. WORK TO BE PERFORMED 

All work performed pursuant to this Consent Order shall be 
under the direction and supervision of a qualified profes
sional engineer or certified geologist with expertise in 
hazardous waste site investigation and cleanup. Prior to the 
initiation of site work, MMI shall notify EPA in writing 
regarding the name, title, and qualifications of such engineer 
or geologist and of any contractors and/or subcontractors to 
be used in carrying out the terms of this Consent Order. 

Based on the foregoing, it is hereby AGREED TO AND ORDERED 
that the following work shall be performed: 
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A. Within 60 calendar days of the effective date of this 
Consent Order, MMI shall submit to EPA a plan for a complete 
Remedial Investigation and Feasibility Study (RI/FS Work 
Plan). This plan shall be developed in accordance with the 
EPA Remedial Investigation and Feasibility Study guidance 
documents entitled ("Guidance on Remedial Investi ations 
Under CERCLA", (May 1985 and "Guidance on Feasibility 
Studies Onder CERCLA", (April 1985)) which have been pro
vided to MMI by EPA. As described in this guidance, the 
RI/FS Work Plan must include: (1} a sampling plan, (2} a 
health and safety plan, (3) a plan for satisfaction of 
permitting requirements, (4) a description of chain of 
custody procedures, and (5) a description of quality control 
and quality assurance procedures. An outline of the elements 
to be included in the RI/FS work plan, including deliverables, 
is attached to and incorporated in this Consent Order. The 
RI/FS Work Plan shall be subject to review, modification, 
and approval by EPA. 

B. Within 30 calendar days after receipt of the RI/FS Work 
Plan by EPA, EPA shall review and provide comments on the 
Health and Safety Plan and notify MMI in writing of EPAs 
approval or disapproval of the remainder of the RI/FS work 
plan or any part thereof. In the event of any disapproval, 
EPA shall specify in writing both the deficiencies and any 
EPA recommended modifications regarding the RI/FS Work 
Plan. 

C. Within 30 calendar days of the receipt of EPA notification 
of RI/FS Work Plan disapproval, MMI shall amend and submit 
to EPA a revised RI/FS Work Plan. In the event of subse
quent disapproval of the RI/FS Work Plan, EPA retains the 
right to conduct a complete RI/FS pursuant to its author
ity under CERCLA and to seek cost recovery. 

D. MMI shall implement the tasks detailed in the RI/FS Work 
Plan when and if the Plan is approved by EPA. Upon 
approval by EPA, the RI/FS Work Plan will be attached to 
and incorporated in this Consent Order. Work performed in 
implementation of the Plan shall be conducted in accordance 
with the EPA Remedial Investigation and Feasibility Study 
guidance documents listed in paragraph VI(A) above, and 
with the standards, specifications, and schedule contained 
in the RI/FS Work Plan. 

E. Within fifteen calendar days of rece1v1ng written approval 
of the RI/FS Work Plan by EPA, MMI shall commence work 
called for in the RI/FS Work Plan. 

-5-



F. MMI shall provide monthly written progress reports to 
EPA. These progress reports shall: (1) describe the 
actions which have been taken during the period covered by 
the report toward achieving compliance with this Consent 
Order, (2) include all results of sampling and tests and 
other data received by MMI in connection with activities 
under this Consent Order during the period of the report, 
and (3) include all plans and procedures completed sub
sequent to EPA approval of the RI/FS Work Plan, during the 
period covered by the report as well as such actions, 
data, and plans which are scheduled for the next month. 
These reports are to be submitted to EPA by the tenth day 
of each month following the effective date of this Consent 
0 rd e r. 

G. MMI shall provide preliminary and final reports to EPA 
according to the schedule contained in the RI/FS Work 
P 1 an • 

H. EPA shall review the preliminary and final reports, and 
within 30 calendar days of receipt by EPA of such reports, 
EPA shall notify MMI in writing of EPA's approval or dis
approval of these reports or any part thereof. In the 
event of any disapproval, EPA shall specify in writing both 
the deficiencies and the reasons for such disapproval. 

I. Within 30 calendar days of receipt of EPA notification of 
preliminary or final report disapproval, MMI shall amend 
and submit to EPA such revised reports. In the event of 
disapproval, EPA retains the right to amend such reports, 
to perform additional studies, and to conduct a complete 
Remedial Investigation and Feasibility Study pursuant to its 
authority under CERCLA and to seek cost recovery. 

J. Documents, including reports, approvals, disapprovals, and 
other correspondence, to be submitted pursuant to this 
Consent Order, shall be sent by certified mail or other 
means of verified delivery to the following addresses or 
to such other addresses as MMI or EPA hereafter may 
designate in writing: 

1) Documents (one copy of monthly reports, ten copies of 
final RI/FS reports, and three copies of the RI/FS 
Work Plan and other miscellaneous reports) to be 
submitted to EPA should be sent to: 

Chief, Superfund Enforcement Section 
US EPA, Region VI 
1201 Elm Street 
Dallas, Texas 75270 
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2) Documents to be submitted to MMI should be sent to: 

Stewart Braznell 
Mass Merchandisers, Inc. 
P.O. Box 790 
Harrison, Arkansas 72601 

3) MMI will send to the State of Arkansas copies of all 
notices and submissions which MMI is required by this 
order to send to EPA. The copies for the State of 
Arkansas should be addressed to: 

Deputy Director for Program Operations 
Arkansas Department of Pollution Control 

and Ecology 
8001 National Drive 
P. 0. Box 9583 
Little Rock, Arkansas 72209 

or such other pet·son as may be designated by AOPC&E. 

K. EPA may determine that other tasks, including remedial 
investigatory work and/or engineering evaluation, are 
necessary as part of a Remedial Investigation and Feasibility 
Study in addition to EPA approved tasks and deliverables, 
including reports, which have been completed pursuant to this 
Consent Order. Subject to the ''Dispute Resolution" Section 
(Section XII) of this Consent Order, MMI shall implement 
any additional tasks which EPA determines are necessary as 
part of a Remedial Investigation and Feasibility Study and 
which are in addition to the tasks detailed in the RI/FS 
Work Plan. The additional work shall be completed in 
accordance with the standards, specifications, and schedule 
determined or approved by EPA. 

VII. DESIGNATED PROJECT COORDINATORS 

On or before the effective date of this Consent Order, EPA 
and MMI shall each designate a Project Coordinator. Each 
Project Coordinator shall be responsible for overseeing the 
implementation of this Consent Order. The EPA Project 
Coordinator will be EPA's designated representative at the 
Site. To the maximum extent possible, communications between 
MMI and EPA concerning the activities performed pursuant to 
the terms and conditions of this Consent Order shall be 
directed through the Project Coordinators, except where 
otherwise required pursuant to paragraph VI(J). 

EPA and MMI each have the right to change their respective 
Project Coordinator. Such a change shall be accomplished by 
notifying the other party in writing at least five calendar 
days prior to the change. 
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The EPA designated ''On-Scene-Coordinator," who may be the 
EPA Project Coordinator, shall have the authority vested in 
the On-Scene-Coordinator by the National Contingency Plan; 40 
C.F.R. Part 300, 50 Fed. Reg. 47972 (November 20, 1985). This 
includes the authority to halt, conduct, or direct any tasks 
required by this Consent Order and/or any response actions or 
portions thereof when conditions present an immediate risk to 
public health or welfare or the environment. 

The absence of the EPA Project Coordinator from the Site 
shall not be cause for the stoppage of work. 

VIII. QUALITY ASSURANCE 

MMI shall use quality assurance, quality control, and 
chain of custody procedures in accordance with the EPA approved 
Quality Assurance and Quality Control Plan included in the 
RI/FS Work Plan throughout all sample collection and analysis 
activities. MMI shall consult with EPA in planning for, and 
prior to, all sampling and analysis as detailed in the RI/FS 
Work Plan. In order to provide quality assurance and maintain 
quality control regarding all samples collected pursuant to 
this Consent Order, MMI shall: 

A. Use its best efforts to ensure that EPA personnel and/or 
EPA authorized representatives are allowed access to the 
laboratory(s) and personnel utilized by MMI for analyses. 

B. Ensure that the laboratory(s) utilized by MMI for analyses 
perform such analyses according to EPA methods or methods 
deemed satisfactory to EPA and submit all protocols to be 
used for analyses in the appropriate reports in the RI/FS 
Work Plan 

C. Ensure that laboratory(s) utilized by MMI for analyses 
participate in an EPA quality assurance/quality control 
program equivalent to that which is followed by EPA contract 
laboratories As part of such a program, and upon request 
by EPA, such laboratory(s) shall conduct an annual quality 
assurance performance audit consisting of analysis of 
samples provided by EPA to demonstrate the quality of each 
laboratory's analytical data. 

IX. SITE ACCESS 

The Site, as well as other potentially contaminated 
properties, are presently owned by parties other than those 
bound by this Consent Order. MMI wil 1 use its best efforts to 
obtain access agreements from Ormand (the site owner) as well 
as from the Missouri-Pacific Railroad within 30 days of the 
effective date of this Consent Order. MMI wil 1 use its best 
efforts to obtain similar access agreements with nearby property 
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owners as these agreements may become necessary to the progress 
of the RI/FS. Such agreement shall provide reasonable access 
to EPA and/or its authorized representatives. In the event 
that a site access agreement is not obtained within the time 
referenced above, MMI shall, within seven days of the expiration 
of this time period, notify EPA regarding both the lack of such 
agreement and the efforts to obtain it. 

X. SAMPLING, ACCESS, AND DATA/DOCUMENT AVAILABILITY 

MMI shall make the results of all sampling and/or tests or 
other data generated by MMI, or on MMI's behalf, with respect 
to the implementation of this Consent Order, available to EPA 
and shall submit these results in monthly progress reports as 
described in Section VI of this Consent Order. EPA will make 
available to MMI the results of sampling and/or tests or other 
data similarly generated by EPA. 

At the request of EPA, MMI shall all ow split or duplicate 
samples to be taken by EPA and/or its authorized representa
tives, of any samples collected by MMI pursuant to the imple
mentation of this Consent Order. MMI shall notify EPA not 
less than 48 hours not including weekends and holidays in 
advance of any sample collection activity. EPA will afford MMI 
advance notice of any collection of ~amples by or on behalf of 
the Agency related to the Arkwood Site and allow MMI to take 
split or duplicate samples. The project coordinators may agree 
orally or in writing to a shorter notification period. 

To the extent that permission is within MMI's control, EPA 
or any EPA authorized representative shall have the authority 
to enter and freely move about all property at the Site at all 
reasonable times for the purposes of, inter alia: inspecting 
records, operating logs, and contracts related to the Site; 
reviewing the progress of MMI in carrying out the terms of 
this Consent Order; conducting such tests as EPA or the 
Project Coordinator deem necessary; using a camera, sound 
recording, or other documentary type equipment; and verifying 
the data submitted to EPA by MMI. MMI shall permit such 
persons to inspect and copy all records, files, photographs, 
documents, and other writings, including all sampling and 
monitoring data, in any way pertaining to work undertaken 
pursuant to this Consent Order. All parties with access to 
the Site pursuant to this paragraph shall comply with all 
approved health and safety plans. 

MMI may assert a confidentiality claim, if appropriate, 
covering part or all of the information requested by this 
Consent Order pursuant to 40 C.F.R. §2.203(h). Such an 
assertion shall be adequately substantiated when the assertion 
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is made, Anal:ical data shall not be cl.med as confidential 
by MMI. Information determined to be confidential by EPA will 
be afforded the protection specified in 40 C.F.R. Part 2, 
Subpart B. If no such claim accompanies the information when 
it is submitted to EPA, it may be made available to the public 
by EPA without further notice to MMI. 

Nothing contained in this Administrative Order is intended 
to waive, or in any way limit, the authority granted in Section 
104 of CERCLA. All authority granted in Section 104 is 
specifically reserved. 

XI. RECORD PRESERVATION 

EPA and MMI agree that each shall preserve, during the 
pendency of this Consent Ordcl and for a minimum of six (6) 
years after its termination, all records and documents in 
their possession or in the possession of their divisions, 
employees, agents, accountants, contractors, or attorneys 
which relate in any way to the Site, despite any document 
retention policy to the contrary After this six year period, 
MMI shall notify EPA within 30 calendar days prior to the 
destruction of any such do~uments. Upon request by EPA, MMI 
shall make available to EPA such records or copies of any such 
records. Additionally, if EPA requests that some or all docu
ments be preserved for a longer period of time, MMI shall 
comply with that request. 

XII. DISPUTE RESOLUTION 

If MMI objects to any EPA notice of disapproval or deci
sion made pursuant to this Consent Order, MMI shall notify EPA 
in writing of its objections within fourteen (14) days of 
receipt of the decision. EPA and MMI then have an additional 
fourteen (14) days from the receipt by EPA of the notification 
of objection to reach agreement. If agreement cannot be 
reached on any issue within this fourteen (14) day period, EPA 
shall provide a written statement of its decision to MMI. In 
the event MMI fails or declines to comply with a decision made 
by EPA pursuant to this paragraph, EPA may proceed to implement 
the decision in question or to complete the RI/FS and seek cost 
recovery pursuant to CERCLA. The penalties provided in para
graph XIII of this Consent Order shall not run during the 
dispute resolution. For purposes of penalty accrual under paragraph 
XIII, dispute resolution under this paragraph shall end when 
EPA provides a written statement of its decision to MMI. 

XIII. DELAY IN PERFORMANCE/STIPULATED PENALTIES 

Stipulated penalties shall accrue in the amount of $1,000.00 
for the first week and $2,000.00 for each weP.k, or part thereof, 
thereafter for failure to submit to EPA the RI/FS Work Plan, any 
monthly progress report, any deliverable required under the RI/FS 
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Work Plan or this Consent Order, the Remedial Investigation, or 
the Feasibility Study or comply with a schedule as required by 
the RI/FS Work Plan or this Consent Order. 

If any event occurs which causes delay in the achievement 
of the requirements of this Consent Order, MMI shall have the 
burden of proving that the delay was caused by circumstances 
beyond the reasonable control of MMI which could not have been 
overcome by due diligence. MMI shall promptly notify EPA's 
Project Coordinator orally and shall, within seven {7) calen-
dar days of oral notification to EPA, notify EPA in writing of 
the anticipated length and cause of the delay, the measures 
taken and/or to be taken to prevent or minimize the delay, and 
the timetable by which MMI intends to implement these mea-
sures. If the parties can ag;ee that the delay or anticipated 
delay has been or will be caused by circumstances beyonrl the 
reasonable control of MMI, the time for performance hereunder 
shall be extended; in writing, for a period equal to the delay 
resulting from such circumstances. MMI shall adopt all reasonable 
measures to avoid or minimize delay. Failure of MMI to comply 
with the notice requirements of this paragraph shall constitute 
a waiver of MMI's right to request a waiver of the requirements 
of this Consent Order for the delay in question. Increased 
costs of performance of the terms of this Consent Order or 
changed economic circumstances shall not be considered circum
stances beyond the control of MMI. 

In the event that EPA and MMI cannot agree that any delay 
in the achievement of the requirements of this Consent Order, 
including the failure to submit any report or document, has 
been or will be caused by circumstances beyond the reasonable 
control of the Respondent, the dispute shall be resolved in 
accordance with the provisions of the ''Dispute Resolution" 
Section (Section XII) of this Consent Order. 

The stipulated penalties set forth in this Section do not 
preclude EPA from electing to pursue any other remedies or 
sanctions which may be available to EPA by reason of MMI's 
failure to comply with any of the requirements of this Consent 
Order. Such remedies and sanctions may include a suit for 
statutory penalties as authorized by Section 106 of CERCLA, a 
federally-funded response action, and a suit for reimbursement 
of costs incurred by the United States and the State of Arkansas. 

XIV. RESERVATION OF RIGHTS 

Notwithstanding compliance with the terms of this Consent 
Order, including the completion of an EPA approved Remedial 
Investigation and Feasibility Study, MMI is not released from 
liability, if any, for any actions beyond the terms of this 
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~-·::::. Consent Order taken by EPA respecting the Site. EPA reserves ~~ the"l'ight to._t.ai<e-.any enforcement action pursuant to CERCLA 
= ----and/or any available legal authority, including the right to ~ seek injunctive relief, monetary penalties, and punitive :-=-~-· ~~- d. am a g e s f o r a n y v i o 1 a_ t i o n o f 1 a w o r t h i s Co n s e n t 0 r d e r • ~ . - ·~-.... 

· MMI and EPA expressly reserve all rights and defenses that 
......:.::.....they···may have, i ncl udi ng EPA's right both to disapprove of work 

perfQrmed by MMI !~~ to·request that MMI perform tasks in 
addition to those d~tailed in the RI/FS Work Plan~ as provided 
in this Consent Order.· In the event that MMI declines to 
perform any additional and/or modified tasks, EPA will have the 
right to undertake any remedial investigation and/or feasibility 

. _study work. In addft.ion, ErA reserves the right to undertake 
_ . . ~ r em o v a 1 a c t i o n s a n d/ o r rem e d i a 1 a c t i o n s a t a n y t i m e • I n e i t h e r 

· ... ·• '· event, EPA reserves '~he right to seek reimbursement from MMl 
• · . · · ·•.:thereafter for such"' costs incurred by the United States or the . . -.:_- •. ~ · . , · S t ate o f Ark a n s a s • · 

While MMI consents to and will not contest EPA's jurisdiction 
regarding this Consent Order, MMI neither admits nor denies any 
of the factUal ·or legal determinations contained in this Consent 

-Order.• MMI reserves all rights and defenses which Ml1! may 
··hav·e regarding liability or responsibility in any subsequent 
·.proceedings regarding the Site, other than proceedings to 

__ ,:··,·enforce· this Consent Order. EPA reserves the right to conduct 
.·.·,:;_;;;::··a complete RI/FS pursuant to its authority under CERCLA and to ·.}.;~~::::--~;}'::-:-:-•,.,.- ~ s e e k co s t r e c o v e r y • 

XV. REIMBURSEMENT OF COSTS 

For each calendar year, EPA shall submit to MMI an itemized 
accounting of all response and oversight costs incurred by the 
u.s. Government with respect to this Consent Order. MMI shall, 
within 30 calendar days of receipt of that accounting, remit a 
check for the amount of those costs made payable to the Hazardous 
Substance Response Trust Fund. Checks should specifically 
reference the identity of the site and be addressed to: 

U.S. Environmental Protection Agency 
Superfund Accounting 
P.O.Box 371003M 
Pittsburgh, PA 15251 
Attention: [Collection Officer for Superfund] 

A copy of the transmittal letter should be sent to the Project Coordinator. 

EPA reserves the right to bring an action against MMI 
pursuant to Section 107 of CERCLA for recovery of all 
response and oversight costs incurred by the United States and 
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the State of Arkansas related to this Consent Order and not 
reimbursed by MMI, as well as any other past and future costs 
incurred by the United States and the State of Arkansas in 
connection with response activities conducted pursuant to 
CERCLA at this site. 

XVI. OTHER CLAIMS 

Nothing in this Consent Order shall constitute or be 
construed as a release from any claim, cause of action or 
demand in law or equity against any person, firm, partnership, 
or corporation not a signatory to this Consent Order for any 
liability it may have arising out of or relating in any way to 
the generation, storage, treatment, handling, transportation, 
release, or disposal of any hazardous substances, hazardous 
wastes, pollutants, or contaminants found at, taken to, or 
taken from the Site. 

This Consent Order does not constitute any decision on 
preauthorization of funds under Section lll(a)(2) of CERCLA. 

XVII. OTHER APPLICABLE LAWS 

All actions required to be taken pursuant to this Consent 
Order shall be undertaken in accordance with the requirements 
of all applicable local, state, and federal laws and regulations 
unless an exemption from such requirements is specifically 
provided in this Consent Order. 

XVIII. INDEMNIFICATION OF THE UNITED STATES GOVERNMENT 

MMI agrees to indemnify and save and hold the United 
States Government, its agencies, departments, agents, and 
employees, harmless from any and all claims or causes of 
action arising from or on account of acts or omissions of MMI, 
its officers, employees, receivers, trustees, agents, or 
assigns, in carrying out the activities pursuant to this 
Consent Order. EPA is not a party in any contract involving MMI at the Site. 

XIX. PUBLIC COMMENT 

Upon submittal to EPA of an approved Feasibility Study 
Final Report, EPA shall make both the Remedial Investigation 
Final Report and the Feasibility Study Final Report available 
to the public for review and comment for, at a minimum, a 
twenty-one (21) day period, pursuant to EPA 1 s Community 
Relations Policy. 
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• 
XX. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION 

In consideration of the communications between MMI and EPA 
prior to the issuance of this Consent Order concerning its 
terms, MMI agrees that there is no need for a settlement 
conference prior to the effective date of this Consent Order. 
Therefore, the effective date of this Consent Order shall be 
the date on which it is signed by EPA. 

This Consent Order may be amended by mutual agreement of 
EPA and MMI. Such amendments shall be in writing and shall 
have as the effective date that date on which such amendments are signed by EPA. 

Any reports, plans, specifications, schedules, and 
attachments required by this Consent Order are, upon approval 
by EPA, incorporated into this Consent Order. Any non-
compliance with such EPA approved reports, plans, speci
fications, schedules, and attachments shall be considered a 
failure to achieve the requirements of this Consent Order and 
will subject MMI to the provisions included in the "Delay in 
Performance/Stipulated Penalties" Section (Section XIII) of this Consent Order. 

No informal advice, guidance, suggestions, or comments by 
EPA regarding reports, plans, specifications, schedules, and 
any other writing submitted by MMI will be construed as 
relieving MMI of its obligation to obtain such formal ap~roval 
as may be required by this Consent Order. 

XXI. PARTIES BOUND 

This Consent Order shall apply to and be binding upon MMI 
and EPA, their agents, successors, and assigns and upon all 
persons, contractors, and consultants acting under or for 
either MMI or EPA or both. 

No change in ownership of the Site or in corporate or 
partnership status of MMI will in any way alter the status of 
MMI or in any way alter MMI•s responsibility under this 
Consent Order. MMI will remain the Respondent under this 
Consent Order and will be responsible for carrying out all 
activities required of MMI under this Consent Order. 

MMI shall provide a copy of this Consent Order to all 
contractors, sub-contractors, laboratories, and consultants 
retained to conduct any portion of the work performed pursuant 
to this Consent Order within 14 calendar days of the effective 
date of this Consent Order or date of such retention. 
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• 
XXII. NOTICE TO THE STATE 

EPA has notified the State of Arkansas pursuant to the 
requirements of Section 106(a) of CERCLA. 

XXIII. TERMINATION AND SATISFACTION 

The provisions of this Consent Order shall be deemed 
satisfied upon MMI's receipt of written notice from EPA that 
MMI has demonstrated, to the satisfaction of EPA, that all of 
the terms of this Consent Order, including any additional tasks 
which EPA has determined to be necessary under the terms of 
Section VI(K), have been completed. 

IT IS SO AGREED AND ORDERED; 

Agency 

Effective Date: 5-15-86 
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~ MODEL STATEMENT OF WORK 4lt 
FOR CONDUCTING REMEDIAL INVESTIGATIONS 

PURPOSE 

The purpose of this remedial investigation is to determine the nature 
and extent of the problem at the site and to gather all necessary data to 
support the feasibility study. MMI will furnish all personnel, Materials, 
and services necessary for, or incidental to, performing the remedial 
investigation at Arkwood, Inc., an uncontrolled hazardous waste site. 

SCOPE 

The remedial investigation consists of seven tasksl: 

Task 1 - Description of Current Situation 
Task 2 - Plans and Management 
Task 3 - Site Investigation 
Task 4 -Site Investigation Analysis 
Task 5 - Laboratory and Bench-Scale Studies 
Task 6 - Reports 
Task 7 - Community Relations Support 

TASK 1 - DESCRIPTION OF CURRENT SITUATION 

Describe the background information pertinent to the site and its 
problems and outline the purpose for remedial investigation at the site. 
The data gathered during any previous investigations or inspections and 
other relevant data should be used. 

This task may be conducted concurrently with Task 2, development of 
the work plan. 

a. Site Background 

Prepare a summary of the Regional location, pertinent area 
boundary features, and general site physiography, hydrology, and 
geology. 

1 The Remedial Investigation guidance should be consulted for additional 
information on the tasks listed below. 



Define thfAOta 1 area of the site and the Ara 1 nature of the 
problem, ~uding pertinent history relat~ to the use of the 
site for hazardous waste disposal. 

b. Nature and Extent of Problem 

Prepare a summary of the actual and potential on-site and off
site health and environment~l effects. This may include, but is 
not limited to, the types, physical states, and amounts of the 
hazardous substances; the existence and conditions of drums, 
tanks, waste piles, underground disposal units, and lagoons; 
affected media and pathways of exposure; contaminated releases 
such as leachate or runoff; and any human exposure. Emphasis should 
be placed on describing the threat or potential threat to public 
health and the environment. 

c. History of Response Actions 

Prepare a summary of any previous response actions conducted by 
either local, State, Federal, or private parties, including the 
site inspection and other technical reports, and their results. 
This summary should address any enforcement activities undertaken 
to identify responsible parties, compel private cleanup, and 
recover costs. A list of reference documents and their location 
shall be included. The scope of the remedial investigation 
should be developed to address the problems and questions that 
have resulted from previous work at the site. 

d. Site Visit 

Conduct an initial site visit to become familiar with site topo
graphy, access routes, and proximity of receptors to possible 
contamination and collect data for preparation of the site safety 
plan. The visit should be used to verify the site information 
developed in this Task. 

e. Define Boundary Conditions 

Establish site boundary conditions to limit the areas of site 
investigations. The boundary conditions should be set so that 
subsequent investigations will cover the contaminated media in 
sufficient detail to support following activities (e.g., the 
feasibility study). The boundary conditions may also be used to 
identify boundaries for site access control and site security. 
[If not in existence, installation of a fence or other security 
measures should be considered.] 

f. Site Map 

Prepare a site map at a scale small enough to clearly show all 
water features, drainage patterns, wells, springs, 
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past disp~l areas, tanks, buildings, utilities, paved areas, 
easements, rights-of-way, and other pertinent features. The 
site map and all topographical surveys should be of sufficient 
detail and accuracy to locate and report all existing and future 
work performed at the site. Permanent baseline monuments, 
bench marks, and reference grid tied into any existing reference 
system (i.e., State or USGS) must be included on the site map. 

g. Site Office 

Establish a temporary site office to support site work. 

TASK 2 - PLANS AND MANAGEMENT 

Prepare all necessa~ plans for the remedial investigation. The work 
plan should include a detailed discussion of the technical approach, 
personnel requirements, and schedules, as well as the following: 

a. Sampling Plan 

Prepare a Sa~pling Plan to address all field activities to 
obtain additional site data. The plan will contain a statement 
of sampling objectives; specification of equipment, analyses of 
interest, sample types, and sample locations and frequency; and 
schedule. Consider use of field screening techniques to screen 
out samples that do not require off-site laboratory analysis. 
The plan will also include a quality assurance and quality 
control plan with documentation requirements and estimates of 
costs and labor. The plan must address all levels of the investi
gation as well as all types of investigations conducted (e.g., 
waste characterization, hydrogeologic, soils and sediments, air 
and surface water). The plan will identify potential remedial 
technologies and associated data that may be needed to evaluate 
alternatives for the feasibility study. 

b. Health and Safety Plan 

Prepare a Health and Safety Plan to address hazards that the 
investigation activities may present to the investigation team 
and to the surrounding community. The plan should address all 
applicable regulatory requirements and detail personnel responsi
bilities, protective equipment, procedures and protocols, decon
tamination, training, and medical surveillance. The plan should 
identify problems or hazards that may be encountered and their 
solutions. Procedures for protecting third parties, such as 
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visitors or the surrounding community, will also be provided. 

c. Data Management Plan 

Develop and initiate a Data Management Plan to document and 
track investigation data and results. This plan should identify 
and set up laboratory and data documentation materials and 
procedures, project file requirements, and project-related 
progress documents. 

TASK 3 - SITE INVESTIGATION 

Conduct only those investigations necessary to characterize the site 
and its actual or potential hazard to public health and the environment. 
The investigations should result in data of adequate technical content to 
support the development and evaluation of remedial alternatives during 
the feasibility study. Investigation activities will focus on problem 
definition and data to support the screening of remedial technologies, 
alternative development and screening, and detailed evaluation of alternatives. 

The site investigation activities will follow the plans set forth in 
Task 2. All sample analyses will be conducted at laboratories following 
EPA protocols or their equivalents. Strict chain-of-custody procedures 
will be followed and all samples will be located on the site map [and 
grid system] established under Tasks 1 and 2. 

a. Waste Characteriziation 

Conduct a sampling and analysis program to characterize all 
materials of interest at the site. These materials should 
include wastes found above or below ground in tanks, drums, 
lagoons, visually conta~inated soils, piles, or other structures. 

b. Hydrogeologic Investigation 

Conduct a program to determine the presence and potential extent 
of ground water contamination and to evaluate the suitability 
of the site for on-site waste containment. 
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This study should identify all aquifers and aquitards in the 
vicinity of the facility and include the data (e.g., well log, 
permeability) necessary for this identification. Efforts should 
begin with a well inventory and a survey of previous hydrogeologic 
studies and other existing data. The survey should address the 
degree of hazard, the mobility of pollutants considered (from 
Waste Characterization), the soils' attenuation capacity and 
mechanisms, discharge/recharge areas, and regional flow directions 
and water quality. An accompanying sampling program should be developed 
to determine the horizontal and vertical distribution of contaminants 
and predict the long-term disposition of contaminants. This 
plan shall include the proposed locations of all soil, ground water 
and surface water sampling or testing. Additionally, any dye 
tracing procedures proposed to determine ground water flow direction 
or velocity Must be described. 

c. Soils and Sediments Investigation 

Conduct a program to determine the location and extent of 
contamination of surface and subsurface soils and sediments. 
The areas to be examined shall include but not be limited to the 
drip tracks, main treatment fdcility including suMp and tank 
areas, storage areas for treated products, and any former disposal 
pits, lagoons, or dumping grounds. This process may overlap 
with certain aspects of the hydrogeologic study (e.g., characteristics 
of soil strata are relevant to both the transport of contaminants 
by ground water and to the location of contaminants in the soil; 
cores from ground water monitoring wells may serve as soil 
samples). A survey of existing data on soils and sediments may 
be useful. The horizontal and vertical extent of contaminated 
soils and sediments should be determined. Information on local 
background levels, degree of hazard, location of samples, techniques 
utilized, and methods of analysis should be included. The 
investigation should ~dentify the locations and probable quantities 
of subsurface wastes, such as buried drums, through the use of 
appropriate geophysical methods. 

d. Surface Water Investigation 

Conduct a program to determine the extent of contamination of 
local surface water bodies including Walnut Creek and Barren Creek. 
This process may overlap with the soils and sediments investigation; 
data from stream or spring sediments sampled may be relevant to 
surface water quality. A survey of existing data on surface 
water flow quantity and quality may be a useful first step, 
particularly information on local background levels. 
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Air Investltation 

Conduct a program to determine the extent of atmospheric contami
nation. The program should address the tendency of substances 
(identified through Waste Characterization) to enter the atmosphere, 
local wind patterns, and the degree of hazard. 

TASK 4 - SITE INVESTIGATION ANALYSIS 

Prepare a thorough analysis and summary of all site investigations 
and their results. The objective of this task will be to ensure that the 
investigation data are sufficient in quality (e.g., QA/QC procedures have 
been followed) and quantity to support the feasibility study. 

The results and data from all site investigations must be organized 
and presented logically so that the relationships between site investigations 
for each medium are apparent. Analyze all site investigation data and 
develop a summary of the type and extent of contamination at the site. 
The summary should describe the quantities and concentrations of specific 
chemicals at the site and ambient levels surrounding the site. Describe 
the number, locations, and types of nearby populations and activities and 
pathways that may result in an actual or potential threat to public 
health, welfare, or the environment. 

An Endangennent Assessment shall be required. This report shall examine 
the public health risks at the Site and provide the framework for the 
development of design goals for remedial alternatives that are based on 
applicable or relevant and appropriate requirements of other laws, where 
applicable, or risk analysis where those requirements are not available. 
Guidance related to the requirements of such a report shall be provided 
by EPA. 

TASK 5 - LABORATORY AND BENCH-SCALE STUDIES 

The following applies when additional studies are necessary 
to fully evaluate remedial alternatives. 

Conduct laboratory and/or bench-scale studies to determine the 
applicability of remedial technologies to site conditions and problems. 
Analyze the technologies, based on literature review, vendor contacts, 
and past experience to determine the testing requirements. 

Develop a testing plan identifying the type(s) and goal(s) of the 
study(ies), the level of effort needed, and data management and 
interpretation guidelines for submission to EPA and State for review and 
approval. 

Upon completion of the testing, evaluate the testing results to 
assess the technologies with respect to the site-specific questions 
identified in tne test plan. Scale up those technologies selected based 
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on testing results. 
Prepare a report summarizing the testing program and its results, 

both positive and negative. 

TASK 6 - REPORTS 

a. Progress Reportiny Requirements 

Monthly reports shall be prepared by the Respondents to describe 
the technical progress of the project. These reports should 
discuss the following items: 

1. Identification of site and activity 

2. Status of work at the site and progress to date 

3. Percentage of completion and schedule status 

4. Difficulties encountered during the reporting period 

5. Actions being taken to rectify problems 

6. Activities planned for the next month 

7. Changes in personnel 

The monthly progress report will list target and actual completion 
dates for each element of activity, including project completion, 
and will provide an explanation of any deviation from the milestones 
in the work plan. 

b. Final Report 

Prepare a final report covering the remedial investigation and 
submit copies to the EPA and the Arkansas Department of Pollution 
Control and Ecology. The report shall include the results of 
Tasks 1 through 5, and should include additional information in 
appendices. The report shall be structured to enable the reader 
to cross-reference with ease. 

TASK 7 - COMMUNITY RELATIONS SUPPORT 

MMI may be required to support EPA by providing personnel, services, 
materials, and equipment to undertake a community relations program. 
Although this may be a limited program, community relations must be 
integrated closely with all remedial response activities. The objectives 
of this effort are to achieve community understanding of the actions 
taken and to obtain community input and support prior to selection of the 
remedial alternative(s). 



8 

Community relations support should include, but may not be limited 
to, the following: 

0 

0 

0 

Support EPA in the preparation of slide shows, exhibits, and other 
audio-visual materials designed to apprise the community of current 
or proposed actions. 

Establishment of a community information center. 

Preparation of reports and participation in public meetings, 
project review meetings, and other meetings as necessary to the 
normal progress of the work. 

All community relations support must be consistent with Superfund community 
relations policy, as stated in the 11 Guidance for Implementing the 
Superfund Program .. and Community Relations in Superfund -- A Handbook. 



PURPOSE 

• 
MODEL STATEMENT OF WORK ... 

OR Cl1NDITCfTNG FEASIBILITY STUD!rS 

The purpose of this feasibility study is to develop and evaluate 
remedial alternatives for Arkwood, Inc. MMI will furnish the necessary 
personnel, materials, and services necessary to prepare the remedial 
action feasibility study, except as otherwise specified. 

SCOPE 

The feasibility study consists of eight tasks: 

Task 8 - Description of Proposed Response 
Task 9 - Preliminary Remedial Technologies 
Task 10 - Development of Alternatives 
Task 11 - Initial Screening of Alternatives 
Task 12 - Evaluation of the Alternatives 
Task 13 - Preliminary Report 
Task 14 - Final Report 
Task 15- Additional Requirements. 

A work plan that includes a detailed technical approach, personnel 
requirements, and schedules will be submitted for the proposed 
feasibility study. 

TASK 8 - DESCRIPTION OF CURRENT SITUATION 

Information on the site background, the nature and extent of the 
problem, and previous response activities presented in Task 1 of the 
remedial investigation may be incorporated by reference. Any changes to 
the original project scope described in the Task 1 description should be 
discussed and justified based on results of the remedial investigation. 

Following this summary of the current situation, a site-specific 
statement of purpose for the response, based on the results of the remedial 
investigation, should be presented. The statement of purpose should 
identify the actual or potential exposure pathways that should be addressed 
by remedial alternatives. 

TASK 9 - PRELIMINARY REMEDIAL TECHNOLOGIES 

Based on the site-specific problems and statement of purpose identified 
in Task 8, develop a master list of potentially feasible technologies. 
These technologies will include both on-site and off-site remedies, 
depending on site problems. The master list will be screened based on 
site conditions, waste characteristics, and technical requirements, to 
eliminate or modify those technologies that may prove extremely difficult 
to implement, will require unreasonable time periods, or will rely on 
insufficiently developed technology. 
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TASK 10 - OEVELOPMEN~F ALTERNATIVES 

Based on the results of the remedial investigation and consideration 
of preliminary remedial technologies (Task 9), develop a limited number 
of alternatives for source control or off-site remedial actions, or both, 
on the basis of objectives established for the response. 

a. Establishment of Remedial Response Objectives 

Establish site-specific objectives for the response. These 
objectives will be based on public health and environmental 
concerns, the description of the current situation (from Task 
1), information gathered during the remedial investigation, 
section 300.68 of the National Contingency Plan (NCP), EPA 1 s 
interim guidance, and the requirements of any other applicable 
EPA, Federal, and State environmental standards, guidance, and 
advisories as defined under EPA 1 s CERCLA compliance policy. 
Objectives for source control measures should be developed to 
prevent or significantly minimize migration of contamination 
from the site. Objectives for management of migration measures 
should prevent or minimize impacts of contamination that has 
migrated from the site. Preliminary cleanup objectives will be 
developed in consultation with EPA and the State. 

b. Identification of Remedial Alternatives 

Develop alternatives to incorporate remedial technologies (from 
Task 9), response obje~tives, and other appropriate considerations 
into a comprehensive, site-specific approach. Alternatives 
developed should include the following (as appropriate): 

o Alternatives for off-site treatment or disposal, as appropriate. 

0 Alternatives which attain applicable and/or relevant Federal 
public health or environmental standards. 

o Alte~natives which exceed applicable and/or relevant public 
health or environmental standards. 

o Alternatives which do not attain applicable and/or relevant 
public health or environmental standards but will reduce the 
likelihood of present or future threat from the hazardous 
substances. This must include an alternative which closely 
approaches the level of protection provided by the applicable 
or relevant standards 

0 No action. 
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There may b~verlap among the alternatives ~eloped. Further, 
alternatives outside of these categories may also be developed, 
such as non-cleanup alternative (e.g., alternative water supply, 
relocation). The alternatives shall be developed in close 
consultation with EPA and the State. Document the rationale for 
excluding any technologies identified in Task 9 in the development 
of alternatives. 

TASK 11 - INITIAL SCREENING OF ALTERNATIVES 

The alternatives developed in Task 10 will be screened by the 
Respondents to eliminate those that are clearly infeasible or inappropriate, 
prior to undertaking detailed evaluations of the remaining alternatives. 

Considerations to be Used in Initial Screening 

Three broad considerations must be used as a basis for the initial 
screening: cost, public health, and the environment. More specifically, 
the following factors must be considered: 

1. Environmental Protection. Only those alternatives that satisfy 
the response objectives and contribute substantially to the 
protection of public health, welfare, or the environment will be 
considered further. Source control alternatives will achieve 
adequate control the source of contamination. Additionally, 
alternatives which address the migration of contaminants 
will minimize or mitigate the threat of harm to public health, 
welfare, or the environment. 

2. Environmental Effects. Alternatives posing significant adverse 
environmental effects will be excluded. 

3. Technical Feasibility. Technologies that may prove extremely 
difficult to implement, will not achieve the remedial objectives 
in a reasonable time period, or will rely upon unproven technology 
should be modified or eliminated. 

4. Cost. An alternative whose cost far exceeds that of other 
alternatives will usually be eliminated unless other significant 
benefits may also be realized. Total costs will include the 
cost of implementing the alternatives and the cost of operation 
and maintenance. 

The cost screening will be conducted only after the environmental 
and public health screenings have been performed. 

TASK 12 - EVALUATION OF THE ALTERNATIVES 

Evaluate the cost-effectiveness of alternative remedies that pass 
through the initial screening in Task 11. Alternative evaluation will be 
preceded by detailed development of the remaining alternatives. 
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Technical ~lysis 
The Technical Analysis will, as a minimum: 

1. Describe appropriate treatment, storage, and disposal 
technologies. 

2. Discuss how the alternative does (or does not) comply with 
specific requirements of other environmental programs. 
When an alternative does not comply, discuss how the alter
native prevents or minimizes the migration of wastes and 
public health or environmental impacts and describe special 
design needs that could be implemented to achieve compliance. 

3. Outline operation, maintenance, and monitoring requirements 
of the remedy. 

4. Identify and review potential off-site disposal facilities 
to ensure compliance with applicable RCRA anij other EPA 
environmental program requirements, both current and proposed. 
Potential disposal facilities should be evaluated to determine 
whether off-site management of site wastes could result in 
a potential for a future release from the disposal facility. 

5. Identify temporary storage requirements, off-site disposal 
needs, and transportation plans. 

6. Describe whether the alternative results in permanent 
treatment or destruction of the wastes, and, if not, the 
potential for future release to the environment. 

7. Outline safety requirements for remedial implementation 
(including both on-site and off-site health and safety 
considerations). 

8. Describe how the alternative could be phased into individual 
operable units. The description should include a discussion 
of how various operable units of the total remedy could be 
implemented individually or in groups, resulting in a 
significant improvement to the environment or savings in 
cost. 1 

9. Describe how the alternative could be segmented into areas 
to allow implementation in differing phases. 

10. Describe special engineering requirements or site preparation 
considerations regarding the remedy. 
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Perform an Environmental Assessment (EA) for each alternative. 
The EA should focus on the site problems and pathways of contami
nation actually addressed by each alternative. The EA for each 
alternative will include, at a minimum, an evaluation of beneficial 
effects of the alternatives, adverse effects of the alternatives, 
and an analysis of measures to mitigate adverse effects. The 
no-action alternative will be fully evaluated to describe the 
current site situation and anticipated environmental conditions if 
no actions are taken. The no-action alternative will serve as the 
baseline for the analysis. 

c. Public Health Analysis 

Each alternative will be assessed in terms of the extent to which 
it mitigates long-term exposure to any residual contamination 
and protects public health both during and after completion of 
the remedial action. The assessment will describe the levels 
~haracteristics of contaminants on-site, potential exposure 
routes, and potentially affected population. The effect of "no 
action" should be described in terms of short-term effects 
(e.g., lagoon failure), long-term exposure to hazardous substances, 
and resulting public health impacts. Eac~ remedial alternative 
will be evaluated to determine the level of exposure to contaminants 
and the reduction over time. The relative reduction in public 
health impacts for each alternative will be compared to the no-action 
level. For management of migration measures, the relative reduction 
in impact will be determined by comparing residual levels of each 
alternative with existing criteria, standards, or guidelines 
acceptable to EPA. For source control measures or when criteria, 
standards, or guidelines are not available, the comparison should 
be based on the relative effectiveness of technologies. The 
no-action alternative will serve as the baseline for the analysis. 

d. Institutional Analysis 

Each alternative will be evaluated based on relevant institutional 
needs. Specifically, regulatory requirements, permits, community 
relations, and participating agency coordination will be assessed. 

e. Cost Analysis 

Evaluate the cost of each feasible remedial action alternative 
(and for each phase or segment of the alternative). The cost will 
be presented as a present worth cost and will include the total 
cost of implementing the alternative and the annual operating and 
maintenance costs. Both monetary costs and associated non-monetary 
costs will be included. A distribution of costs over time will be provided. 
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f. Evaluation of Cost-Effective Alternatives 

Alternatives will be compared using technical, environmental, 
and economic criteria. At a minimum, the following areas will 
be used to compare alternatives: 

1. Present Worth of Total Costs. The net present value of 
cap1tal and operating and maintenance costs also must be 
presented. 

2. Health Information. For tne no-action alternative, EPA 
prefers a quantitative statement including a range estimate 
of maximum individual risks. Where quantification is not 
possible, a qualitative analysis may suffice. For source 
control options, a quantitative risk assessment is not 
required. For management of migration measures, present a 
quantitative risk assessment including a range estimate of 
maximum individual risks. 

3. Environmental Effects. Only the most important effects or 
impacts should be summarized. Reference can be made to 
supplemental information arrayed in a separate table, if 
necessary. 

4. Technical Aspects of the Remedial Alternatives. The 
technical aspects of each remedial alternative relative to 
the others should be clearly delineated. Such information 
generally will be based on the professional opinion of the 
Engineer regarding the site and the technologies comprising 
the remedial alternative. 

5. Information on the Extent to Which Remedial Alternatives 
Meet the Technical Requirements and Environmental Standards 
of Atplicable Environmental Regulations. This information 
shou d be arrayed so that differences in how remedial 
alternatives satisfy such standards are readily apparent. 
The general types of standards that may be applicable at 
the site include: 

a. RCRA design and operating standards; and 

b. Drinking water standards and criteria. 

6. Information on Community Effects. The type of information 
that should be provided is the extent to which implementation 
of a remedial alternative disrupts the community {e.g., 
traffic, temporary health risks, and relocation). 

7. Other Factors. This category of information would include 
such things as institutional factors that may inhibit 
imple~enting a remedial alternative and any other site
specific factors identified in the course of the detailed 
analysis that may influence which alternative is eventually 
selected. 
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TASK 13 - PRELIMINARY REPORT 

Prepare a preliminary report presenting the results of Tasks 8 through 
13. Submit copies of the preliminary report to EPA and the State of Arkansas. 

TASK 14 - FINAL REPORT 

Prepare a final report for submission to EPA and the State. The 
report will include the results of Tasks 8 through 13, and should include 
any supplemental information in appendices. 
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ARNOLD, GROBMYER & HALEY 

1101 CONNECTICUT AVENUE,N.W. 

SUITE 500 

WASHINGTON, D. C. 20036 

(202) 223-8677 

Ms. Helen Speer 
Circuit Clerk 

A PROFESSIONAL ASSOCIATION 

ATTORNEYS AT LAW 

EIGHTH FLOOR, ONE UNION NATIONAL PLAZA 

PosT OFFICE Box 70 

LITTLE ROCK, ARKANSAS 72203-0070 

(501) 376-1171 

TWX 510-100-8134 

FAX 501-375-3548 

COMMERCE UNION BANK BUILDING 

SUITE 400 

MEMPHIS, TENNESSEE 36112 

(901) 323-9300 

Ma r ch 6 , 19 8 7 

Boone county courthouse 
Harrison, Arkansas 72601 

LOVE FIELD BUILDING 

SUITE Nll3, Box 11 

DALLAS, TEXAS 75235 

(214) 356-4003 

Re: Arkansas Department of Pollution Control and Ecology v. 
Hallie c. Ormond, et al; Case No. E-86-293 

Dear Hs. Speer: 

Enclosed, for filing, please find an original and two copies 
of the following: 

1. Supplemental Response in Opposition to Hotion for 
Approval of Remedial Investigation and Feasibility 
Study; 

2. Supplemental Response to the Hotion for Access to the 
Arkwood Site; and 

3. Supplemental Response in Opposition to Motion to Compel 
Prior Notice of Site Alterations. 

Please return a file-marked copy of each of the documents to me 
in the self-addressed, stamped envelope provided herewith. 

Thanks for your assistance on 

MSH/wk 
Enclosures 
cc: All Attorneys of Record 

w/enclosures 
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Similarly, under Tab A, Chronology of Events at Arkwood Plant, 

Omaha, Arkansas, heading 1971-1972: 

Use of sinkhole for sludge disposal terminated. 
Pipe installed from treating building to railroad 
embankment for sludge disposal in railroad ditch. 
Quantity of sludge decreased due to increased product 
costs and more efficient use of treating solutions. 

Finally, under Tab E, Item 3, the third paragraph reads: 

From 1962 to 1973, few precautions were taken to 
prevent secondary releases of wood treating solutions 
to -the environment. The wastes generated at the site 
consisted of three major constituents: creosote, 
pentachlorophenol (PCP), and wood treating oil (used as 
a solvent for the treatment products). 

MMI has attempted to hide unsupported and irrelevant allegations 

of liability of other parties in a massive technical report. 

Consequently, any order approving the RI/FS might also have the 

inadvertent effect of approving these unsupported and unproven 

statements. 

Also, any order issued by the Court should not waive or 

preclude Ormond's right to challenge any actions at the site as 

inappropriate under State and Federal law, waive Ormond's rights 

to defend any allegations of liability, or waive Ormond's rights 

to defend any actions for recovery of costs incurred. 

Additionally, the order should clearly state that any party 

has the right to conduct his own tests. Both the ADPC & E and 

the EPA have the right under State and Federal law to determine 

the appropriate remedy for the site, and the owner of the 

property also retains the right to conduct tests to determine 

whether there has been any environmental harm at the site, and, 

if so, how it can best be remedied. MMI has not cited any 

statute or case which supports its apparent attempt to abridge 

this fundamental property right. 

Wherefore, Respondents pray that the Motion for Approval of 

Remedial Investigation and Feasibility Study be denied or in the 

-3-
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alternative that any limited approval be upon the terms set out 

hereinabove. 

Respectfully submitted;' 

Arkwood, Inc., Hallie C. 
Ormond, C. C. Grisham, and 
Mary Jo Grisham 

DOSHIER & BOWERS 
P. 0. Box 1797 
Harrison, AR 72601 

ARNOLD, GROBMYER & HALEY 
P. 0. Box 70 
Little Rock, AR 72203 

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Supplemental Response in Opposition to 
Motion for Approval of Remedial Investigation and Feasibility 
Study to Allan Gates, Esq., Mitchell, Williams, Selig & Tucker, 
1000 Savers Federal Building, Little Rock, Arkansas, 72201 and 
Mr. Phillip S. Deisch, Arkansas Department of Pollution Control 
and EcologyJ'?DP. 0. Box 9583, Little Rock, Arkansas, 72209 on 
this the ~ day of March, 1987. 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NP. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

MCKESSON CORPORATION 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

SUPPLEMENTAL RESPONSE TO THE 
MOTION FOR ACCESS TO THE ARKWOOD SITE 

Hallie C. Ormond, Arkwood, Inc., C. C. Grisham and Mary Jo 

Grisham ("Respondents"), without waiving any rights as may exist 

in various pending Motions to Dismiss, supplementally respond to 

Mass Merchandisers, Inc. 's ( "MMI") Motion for Access to the 

Arkwood Site. MMI filed a motion for access to the property 

which is the subject of the case at bar and known in this 

proceeding as the Arkwood site. 

Respondent Ormond does not have to grant access to another 

private party who has no rights to the land. MMI does not lease 

the land at this time, nor is it currently conducting any 

business operations on the property. 

There is no statutory authority for the Court to grant 

access to a private party with no rights to the land. Ark. 

Stat. Ann. § 82-4705 (c) and Ark. Stat. Ann. § 82-4717 (b) allow 

any employee, agent or authorized representative of the director 

of the Arkansas Department of Pollution Control and Ecology to 

gain access to a site, but MMI is not an agent, employee, or 

authorized representative of the State. 

Although access may not be required, the individual 

respondents in this proceeding are gratified that MMI wishes to 

try to determine exactly whether its operations caused any 





environmental harm at the property and, if so, how MMI could 

remedy that harm. Consequently, Respondent Ormond would agree 

to permit MMI to come onto the property for the sole purpose of 

taking measurements, collecting samples and conducting tests 

pursuant to the Work Plan upon the following conditions, if 

there are no objections to the Plan by the State. Ormond would 

agree if Ormond is given prior notice of MMI's planned entry 

upon the land; is given access to the work papers, reports, data 

and results of any tests performed; is given access and the 

opportunity to interview the engineers or technicians who 

perform the tests on the same basis as MMI; is given a full 

release of liability for any damages or injuries to persons or 

property which may result from entry upon the property. 

Consequently, no court order is necessary to allow MMI 

access to the Arkwood property. If any access order is granted, 

it should protect the owner from any impairment, damage or harm 

done to his property. Therefore, the above mentioned tests must 

take place in a reasonable time, place and manner with the 

proper notice give to Mr. Ormond. 

Moreover, any order should not restrain the landowner and 

other individual respondents at the owner's behest from access 

to the property or from conducting tests on their own. 

In a separate Opposition to MMI's Motion for Approval, the 

individual respondents discuss the need to take their own tests 

if considered necessary and the fact that permission for the 

RI/FS to go forward does not sanction the study as being the 

appropriate one for the site. 

In addition, any order should reserve the respondents' right 

to seek appropriate relief for any damages caused by MMI 

pursuant to the Work Plan, and to seek appropriate relief should 

MMI or its agents' actions pursuant to the Work Plan result in 

any impairment or infringement of the owner's right to the use 

and enjoyment of his property. Any order should also state that 

the respondents are not liable for any damages caused by MMI as 

a result of its activities on the site. 

-2-
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No inference should be drawn from the permission agreed upon 

here that the RI/FS or any clean up is necessary. 

Respondent Ormond's assent is given also because it would be 

in furtherance of the obligations MMI has under its lease with 

Ormond to clean the premises and leave it in an orderly and 

usable condition. 

Pursuant to the terms set out above the Respondents agree to 

give Respondent MMI access to the property in question. 

Respectfully submitted, 

Arkwood, Inc., Hallie C. 
Ormond, C. c. Grisham, and 
Mary Jo Grisham 

DOSHIER & BOWERS 
P. 0. Box 1797 
Harrison, AR 72601 

ARNOLD, GROBMYER & HALEY 
P. 0. Box 70 
Little Rock, AR 72203 

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Supplemental Response to the Motion for 
Access to the Arkwood Site to Allan Gates, Esq., Mitchell, 
Williams, Selig & Tucker, 1000 Savers Federal Building, Little 
Rock, Arkansas, 72201 and Mr. Phillip S. Deisch, Arkansas 
Department of Pollution Control and Ecology1 t>rP. 0. Box 9583, 
Little Rock, Arkansas, 72209 on this the 1.9- day of March, 
1987. 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NP. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE c·. ORMOND 

vs. 

MCKESSON CORPORATION 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

SUPPLEMENTAL RESPONSE IN OPPOSITION TO 
MOTION TO COMPEL PRIOR NOTICE OF SITE ALTERATIONS 

Hallie C. Ormond, Arkwood, Inc., C. C. Grisham and Mary Jo 

Grisham ("Respondents"), without waiving any rights as may exist 

in various pending Motions to Dismiss, supplementally respond in 

opposition to Mass Merchandisers, Inc. 's ( "MMI") Motion to 

Compel Prior Notice of Site Alterations. 

The order sought by MMI would drastically infringe upon 

property rights of the owner of the property in question. MMI's 

request for an order requiring Mr. Ormond and the other parties 

to give MMI prior notice before undertaking "any alterations of 

current conditions at the Arkwood site" could be construed as 

prohibiting him and his invitees from going onto the Arkwood 

property for any purpose whatsoever without first notifying MMI 

and presumably seeking its permission. MMI has not rights in 

this property, and there would be no legal basis or authority 

for such an order. 

The order sought by MMI is also grossly over broad and 

vague. MMI asks for an order that would restrain Mr. Ormond and 

the other respondents from taking any action without notice to 

MMI which might "cause environmental harm or increase the 

ultimate expense of any investigation or remediation that may be 

required." There is no way to prejudge or predetermine what 
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actions might cause "environmental harm" or "increase the 

ultimate expense" of a study that has yet to take place. 

The order sought by MMI is also unnecessary if MMI only 

wants access to the Arkwood property to perform the preliminary 

measurements, sample collections, and tests described in The 

Remedial Investigation and Feasibility Study ("RI/FS") which MMI 

has submitted to the Court. Mr. Ormond and the other 

Respondents are gratified that MMI apparently wishes to try to 

remedy any environmental harm which its operations might have 

caused at the Arkwood property. Mr: Ormond and the other 

Respondents do not intend to interfere with any reasonable 

efforts by MMI in this respect, under the condition set out in 

its Response to Motion for Access nor do they intend to take any 

actions on the property which might cause any environmental harm. 

If any "notice" order is issued by the Court, then that 

order should be as narrow and specific as possible in order to 

minimize infringement of Mr. Ormond's property rights and to be 

capable of enforcement. In addition, any "notice" order should 

be two-edged. Mr. Ormond should be provided prior notice by MMI 

of all of MMI's intended activities on the property. 

For all the reasons stated above, the Respondents pray that 

the Motion to Compel Prior Notice of Site Alterations be denied. 

-2-

Respectfully submitted, 

Arkwood, Inc., Hallie C. 
Ormond, C. C. Grisham, and 
Mary Jo Grisham 

DOSHIER & BOWERS 
P. 0. Box 1797 
Harrison, AR 72601 

ARNOLD, GROBMYER & HALEY 
P. 0. Box 70 
Little Rock, AR 72203 





CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Supplemental Response in Opposition to 
Motion to Compel Prior Notice of Site Alterations to Allan 
Gates, Esq., Mitchell, Williams, .Selig & Tucker, 1000 Savers 
Federal Building, Little Rock, Arkansas, 72201 and Mr. Phillip 
S. Deisch, Arkansas Department of Pollution Control and Ecolo~y, 
P. 0. Box 9583, Little Rock, Arkansas, 72209 on this the & ~ 
day of March, 1987. 

Rober R. Ros 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NP. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 

PETITIONER 

C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 

MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

SUPPLEMENTAL RESPONSE IN 
OPPOSITION TO MOTION FOR APPROVAL OF 

REMEDIAL INVESTIGATION AND FEASIBILITY STUDY 

Hallie C. Ormond, Arkwood, Inc., c. C. Grisham and Mary Jo 

Grisham ("Respondents"), without waiving any rights as may exist 

in various pending Motions to Dismiss, supplementally respond in 

opposition to Mass Merchandisers, Inc. Is ( "MMI") Motion for 

Approval of Remedial Investigation and Feasibility Study. MMI 1 s 

motion should not be granted for the following reasons. 

The relief contemplated in the motion is both unnecessary 

and inappropriate. It is unnecessary because in other 

responses, Respondents Ormond, Grishams and Arkwood agree to a 

limited form of access for the purpose of conducting the RI/FS. 

It is inappropriate because this action is not the proper 

setting for determining the nature of any remedial action that 

might become necessary. Moreover, neither the United States 

Environmental Protection Agency ("EPA") nor the Arkansas 

Department of Pollution Control and Ecology ( "ADPC & E") have 

requested any action from the Court concerning the RI/FS, and 

they have not joined in MMI Is motion. This motion is one 

private party requesting the Court to take action severely 

abridging the rights of another private party. 

There is no statutory authority under Arkansas law for 

issuing an order contemplated by the motion. The Water and Air 



. 1 

... , •,;'''"•' ,•, ... 

Pollution Control Act, Ark. Stat. Ann§ 82-1901 et ~., and the 

Remedial Action Trust Fund Act, Ark. Stat. Ann § 82-4712 et ~· 

do not authorize a determination at this stage of whether any 

remedy proposed by MMI is indeed the proper remedy for the site; 

whether any costs incurred by MMI under the RI/FS are consistent 

with State and Federal law; and whether any of the costs are 

recoverable from any individual or other parties. 

These and other complex issues can only be resolved in 

further extensive judicial and administrative evidentiary 

hearings. They cannot be resolved on the basis of the brief and 

summary motion submitted by MMI. While MMI's "approval" motion 

should be denied in its entirety, if the court should grant any 

of the relief sought by MMI, then the Court's order should not 

infer, suggest or conclude in any way that the Work Plan is 

appropriate for the site. Nor should the Court's order in any 

manner suggest that the court is determining any party's 

liability at the site. 

There are statements in the Work Plan that are totally 

extraneous to the implementation of the study and constitute 

allegations of liability. For example, on page 2-6 of the Work 

Plan, the third full paragraph reads: 

During the early years of operation, few 
precautions were taken to prevent secondary releases of 
wood treating solutions to the environment. The waste 
oil was disposed into a sinkhole located near the 
treating cylinder room. Disposal to the sinkhole was 
discontinued prior to 1971. 

The seventh full paragraph then begins: 

Under MMI management, several changes were made in 
plant operations and waste disposal. The sump drain 
line was improved to provide for more efficient reuse 
of oil. The air pressure/vacuum time was increased 
during treatment process to eliminate/reduce treated 
wood "bleeding". 

On page 2-94, under the heading of Community Relations Support, 

the second paragraph reads: 

To date, few community relations activities 
involving large groups have been conducted at the 
Arkwood site. The EPA, ADPC & E, and MMI 
representatives have been in contact with one another 
and with affected individuals. No public meetings have 
been held to date. 

-2-
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION VI 
DALLAS 1 TEXAS 

IN THE MATTER OF: 

MASS MERCHANDISERS, INC. 

REGARDING THE ARKWOOD, INC. 
SITE, OMAHA, ARKANSAS 

Proceeding under Section 
106(a) of the Comprehensive 
Environmental Response, 
Compensation, and Liability 
Act of 1980 (42 u.s.c. 
§ 9606(a)) 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

ADMINISTRATIVE ORDER 
ON CONSENT 

DOCKET NUMBER 
CERCLA VI-6-86 

MMI PROGRESS REPORT NO. 10 
(Progress as of March 1, 1987) 

1. Community Meeting. On February 2, 1987, 
representatives of EPA conducted a community meeting in the 
town of Omaha, Arkansas. The purpose of the meeting was to 
inform local residents about the Superfund process and the 
plans for the Arkwood site. 

2. Site Access. On February 12, 1987, MMI filed a 
motion in the state court proceedings to compel the landowner 
to grant site access for the purpose of executing the RI/FS 
Work Plan. A copy of the motion is attached to this report. 
The landowner has filed a memorandum in opposition to the 
motion for site access, and a hearing on the motion for site 
access is scheduled for March 12, 1987. 

3. Alterations to site. In the past six months the 
landowner has undertaken a number of alterations to the 
Arkwood Site, including demolition of buildings, removal of 
equipment, and the placement of topsoil and grass seed in 
certain areas. While some of these activities may have been 
beneficial, others may increase the cost of study, invalidate 
prior data, or increase the cost of ultimate remediation. on 
February 12, 1987, MMI filed a motion in the state court 
proceedings to compel the landowner, c. c. Grisham and Mary Jo 
Grisham, to give thirty (30) days prior notice to MMI and the 



. .. . i 
., 

'I 

' 

---------

state before undertaking any site alterations. A copy of 
MMI's motion and memorandum are attached to this report. The 
landowner, c. c. Grisham and Mary Jo Grisham, have filed 
memoranda in opposition to the motion. The hearing is 
scheduled for March 12 on MMI's motion. 

4. Meeting with Region VI Staff. On February 17, 
1987, representatives of MMI, MMI's contractor, EPA, and EPA's 
consultant met in Dallas to review the items in the RI/FS Work 
Plan that can be undertaken without site access. 

5. Sample Test Results and Data. During the period 
covered by this report MMI has not received any sampling, 
tests, or other data in connection with activities under this 
Consent Order. 

6. Plans and Procedures completed. No plans or 
procedures of the type contemplated by Section VI(F) (2) of the 
Consent Order were completed during the period covered by this 
report. 

7. Scheduled Activity for the Next Reporting 
Period. There are no consent administrative order deadlines 
for the next monthly reporting period. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

1000 savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

By 
Allan Gates 

-2-
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

vs. 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and .f.'lASS MERCHANDISERS, INC. RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 

MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

RESPONSE TO HOTION FOR 
ACCESS TO ARKWOOD SITE 

Comes now HALLI~ c. OR!~OND and for his response to 

motion for access filed by Mass Merchandisers, Inc., states: 

(1) 

That he objects to the Motion For Access filed herein, and 

denies the material allegations set forth in said Motion; 

(2) 

That this Motion is not timely because there has been no 

determination by the Court on the Complaint filed herein that 

there is a hazard present and that testing and remedial work is 

necessary; and that this Motion should not be heard by the Court 

until after a hearing is held on the Complaint and Answers filed 

herein; 

(3) 

That he reserves the right to amend this response after 

further investigation of the allegations set out in said motion. 

WHEREFORE, Hallie c. Ormond prays for orders of this Court 

dismissing the 

Merchandisers, Inc. 
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Motion For Access filed herein by 

HALLIE C. ORMOND O 
By:~~ 

DOSHIER and BOWERS 
ATTORNEYS AT LAW 
P. O. BOX 1797 
HARRISON, AR 72601 
(501) 741-6166 

1 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 27th day of February, 1987, I 
served the foregoing Response by depositing a true copy in the 
United States mail, first-class postage prepaid, addressed to 
Mr. Phillip s. Deisch, Arkansas ·Department of Pollution Control 
and Ecology, P. 0. Box 9583, Little Rock, Arkansas 72209 and Mr. 
Allen Gates, Mitchell, Williams, Selig & Tucker, 1000 Savers 
Federal Building, Little Rock, Arkansas 72201. 

&4~ 
I 

BILL F. DOSHIER 

BRIEF SUPPORT STATEMENT 

Rule 2C of the Uniform Rules provides that if a Respondent 

opposes a motion he shall file his response with a brief 

supporting statement. 

Hallie c. Ormond opposes the relief sought herein. It is an 

attempt to secure access before there is any finding by the Court 

that the site is in violation of the Arkansas Statute as alleged 

in the Complai~t. 

Respectfully submitted, 

By:~~ 
DOS~d BOWERS 
ATTORNEYS AT LAW 
P. 0. BOX 1797 . 
HARRISON, AR 72601 
(501) 741-6166 

2 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

vs. NO. E-86-293 

HALLIE C. OR~10ND, ARKWOOD, INC. , 
MOUNTAIN ENTERPRISES, INC., 

7-?7-~7 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 
MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

RESPONSE TO MOTION FOR 
APPROVAL OF REMEDIAL INVESTIGATION, 

MOTION FOR ACCESS, AND MOTION TO COMPEL 
NOTICE FILED BY MASS MERCHANDISERS, INC. 

Comes now ARKWOOD, INC., and for its response to the above 

motions state: 

(1) 

That it denies all allegations set forth in said motions 

that may be applicable to it, and objects to the relief sought by 

Mass Merchandisers, Inc., in said motions. 

(2) 

That it is not a proper party to this action and has filed 

herein its Motion To Dismiss it from the case; and that said 

Motion To Dismiss should be heard b~fore it is required to 

respond to these motions. 

(3) 

That it reserves the right to amend this response and plead 

further after further investigation and hearing on its Motion To 

Dismiss. 

WHEREFORE, ARKWOOD, INC., prays for orders of the Court 

dismissing the motions filed herein above stated by Mass 

~Me~ehandisers, Inc. 
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ARKWOOD, INC. 

By: !Sd!~? 
DOSHIER and BOWERS 
ATTORNEYS AT LAW 

.. ·)?. O. BOX 1797 
HARRISON, AR 72601 
(501) 741-6166 
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CERTI~ICATE OF SERVICE 

I hereby certify that on this 27th day of February, 1987, I 
served the foregoing Response by depositing a true copy in the 
United States mail, first-class postage ~repaid, addressed to 
Mr. Phillip s. Deisch, Arkansas Department of Pollution Control 
and Ecology, P. 0. Box 9583, Little Rock, Arkansas 72209 and Mr. 
Allen Gates, Mitchell, Williams, Selig & Tucker, 1000 Savers 
Federal Building, Little Rock, Arkansas 72201. 

~~ 
~F. DOSHIER 

BRIEF SUPPORTING STATEMENT 

Arkwood, Inc., was named as a Respondent in the original 

complaint filed herein by the Arkansas Department of Pollution 

Control and Ecology. 

In response to said complaint Arkwood, Inc., filed its 

Motion to Dismiss the complaint against it. The Motion To 

Dismiss is based on the fact that Arkwood, Inc., was dissolved in 

1978, is not now a legal entity and therefore, no relief can be 

granted against it. 

The Motion To Dismiss and the allegations in the Complaint 

should be heard before any hearing on the instant motions. 
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Respectfully Submitted, 

By:~~ 
DOSE~ BOWERS 
ATTORNEYS AT LAW 
P. O. BOX 1797 
HARRISON, AR 72601 
(501) 741-6166 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPART11ENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

vs. NO. ·E-8.6-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

7-ZJ- V 
RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 
MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

RESPONSE TO MOTION FOR 
APPROVAL OF REMEDIAL INVESTIGATION, 

MOTION FOR ACCESS, AND MOTION TO COMPEL 
NOTICE FILED BY MASS MERCHANDISERS, INC. 

Comes now C. C. GRISHAM and MARY JO GRISHAM and for their 

response to the above motions state: 

(.1) 

That they deny all allegations set forth in said motions 

that may be applicable to them, and object to the relief sought 

by Mass Merchandisers, Inc., in said motions. 

(2) 

That they are not proper parties to this action and have 

filed herein their Motion To Dismiss them from the case; and that 

said Motion To Dismiss should be heard.before they are required 

to respond to these motions. 

(3) 

That they reserve the right to amend this response and plead 

further after further investigation and hearing on their Motion 

To Dismiss. 

WHEREFORE, C. C. GRISHAM and MARY JO GRISHAM pray for orders 

of the Court dismissing the motions filed herein above stated by 

Mass Merchandisers, Inc. 
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C. C. GRISHAM and MARY JO GRISHAM 

By:&;~~ 
DOSHIER and BOWERS 
ATTORNEYS AT LAW 
.P. O. BOX 1797 
HARRISON, AR 72601 
(501) 741-6166 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 27th day of February, 1987 ,· I 
served the foregoing Response by depositing a true copy in the 
United States mail, first-class postage prepaid, addressed to 
Mr. Phillip s. Deisch, Arkansas ·Department of Pollution Control 
and Ecology, P. 0. Box 9583, Little Rock, Arkansas 72209 and Mr. 
Allen Gates, Mitchell, Williams, Selig & Tucker, 1000 Savers 
Federal Building, Little Rock, Arkansas 72201. ~ O~ 

~~ 
' BILL F. DOSHIER 

BRIEF SUPPORTING STATEMENT 

C. C. Grisham and Mary Jo Grisham were named as Respondents 

in the original complaint filed herein by the Arkansas Department 

of Pollution Control and Ecology. 

In response to.said complaint they filed their Motion to 

Dismiss the complaint against them. The Motion To Dismiss is 

based on the f~ct that they were never operators and as mere 

stockholders in a corporate operator no relief can be granted 

against them. 

Their Motion To Dismiss and the allegations in the Complaint 

should be heard before any hearing on the instant motions. 
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Respectfully Submitted, 

By:&~~ 
DOSHIER and BOWERS 
ATTORNEYS AT LAW 
P. O. BOX 1797 
HARRISON, AR 72601 
(501} 741-6166 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

NO. E-86;-~93 

HALLIE C. OR~10ND 1 ARKWOOD, INC. 1 

MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY·JO GRISHAM 
and MASS MERCHANDISERS, INC. 

PETITIONER 

RESPONDENTS 

HALLIE C. OR~10ND THIRD-PARTY PLAINTIFF 

vs. 

CKESSON CORPORATION 

/\. 
THIRD-PARTY DEFENDANT 

) 

RESPONSE TO MOTION FOR 
APPROVAL OF REMEDIAL INVESTIGATION 

Comes now HALLIE c. ORMOND and for his Response to 

Petitioner's Motion for Approval of Remedial Investigation doth 

state: 

(1) 

That Respondent Hallie C. Ormond objects to the relief 

sought in said Motion and denies that said Petitioner is entitled 

to said relief or that said relief wiil advance final resolution 

of any issues in this case. 

(2) 

That said Respondent denies each allegation in said motion 

that is material to the issues raised in this case. 

(3) 

That said Respondent objects to the said Motion, and any 

hearing thereon, prior to Court orders determining the issues 

presented by the Complaint and Answers filed herein. 

(4) 

That said Respondent reserves the right to amend this 

response after further investigation of the facts and allegations 

raised in the Motion. 

WHEREFORE, Respondent Hallie c. Ormond prays for orders of 

this Court denying the said Motion for Approval of Remedial 
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Investigation filed herein by Mass Merchandisers, Inc. 
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HALLI~_c: "0~ 
By: __ ~~~~--------------------

DOSHIER and BOWERS 
LL! 
!it: B: d ATTORNEYS AT LAW 

P. 0.' BOX 1797 
er:: ..._ .~ 
aN i?i~ 

HARRISON, AR 72601 
Lt... :;; ~ 
a EB ~ 

(501) 741-6166 

lJ.J t..r.. :;z:: 
-J 'l..t.l CERTIFICATE OF SERVICE 
;:;:: ~ d )-

~ I~ereby certify that on this 27th day of February, 1987, I 
served the foregoing Response by depositing a true copy in the 
United States mail, first-class postage prepaid, addressed to 
Mr. Phillip S. Deisch, Arkansas Department of Pollution Control 
and Ecology, P. o. Box 9583, Little Rock, Arkansas 72209 and Mr. 
Allen Gates, Mitchell, Williams, Selig & Tucker, 1000 Savers 
Federal Building, Little Rock, Arkan~2~ 
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BILL F. DOSHIER 

BRIEF SUPPORTING STATEMENT 

The Uniform Rules for Chancery Court, ~ule 2C, provides that 

if a Respondent opposes a pleading he shall file his response, 

including a brief statement. 

Hallie C. Ormond does oppose the relief sought by Mass 

Merchandisers, Inc. The issue of the necessity for remedial work 

on said site has not been determinedo The allegations in the 

Complaint have not been heard. It has not been established that 

any hazard exist and certainly not to the extent to justify the 

relief sought by Mass Merchandisers, Inc., in the motion. 

'The plan Mass Merchandisers, Inc., seeks approval of herein 

will cost approximately $1,000,000.00 just to make the study and 

Mass Merchandisers, Inc., proposes to pass this cost on to Hallie 

c. Ormond and ·Others. (See Cross-complaint of Mass 

Merchandisers, Inc., filed herein.) 

Hallie C. Ormond believes that any remedy ordered by this 

Court will not require the expenditure Mass Merchandisers, Inc., 

seeks approval for and that the issues in the Complaint must be 

heard before this motion is considered. 

Respectfully Submitted, 

~ By: ~ ~ 
~ DOSHIER and BOWERS 0 w ATTORNEYS AT LAW -' (_) ·p. 0. BOX 1797 
e::: HARRISON, AR 72601 w ~ w (501) 741-6166 N ~ 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

RESPONSE TO MOTION TO COMPEL PRIOR NOTICE 

Comes HALLIE C. OR~10ND and for his Response to the Motion 

To Compel Prior Notice states: 

(1) 

That he denies all material allegations set forth in said 

Motion, and objects to the relief sought. 

(2) 

That the Motion is not timely because there has been no 

determination by the Court on the issues raised in the Complaint 

and Answers h~rein. 

(3) 

That he reserves the right to amend this response after 

further investigation of the fact and allegations set forth in 

said Complaint. 

WHEREFORE, Hallie c. Ormond prays for orders of this Court 

dismissing said Motion To Compel Notice. 
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HALLIE C. ORMOND 

By:__:_.!k_.L.._' ~~~ 
DOSHIER AND BOWERS 
ATTORNEYS AT LAW 
P. 0. BOX 1797 
HARRISON, AR 72601 
(501) 741-6166 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 27th day of February, 1987, I 
served the foregoing Response by d~positing a true copy in the 
United States mail, first-class postage prepaid, addressed to 
Mr. Phillip S. Deisch, Arkansas Department of Pollution Control 
and Ecology, P. 0. Box 9583, Little Rock, Arkansas 72209 and Mr. 
Allen Gates, Mitchell, Williams, Selig & Tucker, 1000 Savers 
Federal Building, Little Rock, Arkansas 72201~ ~ 

/Sdt~. 
BILL F. DOSHIER 

BRIEF SUPPORTING STATEMENT 

There has been no determination made by this Court on the 

allegations in the Complaint and there is no order or finding 

giving the State or Mass Merchandisers, Inc., any rights to seek 

the relief sought in this motion. 
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Respectfully Submitted, 

!5-df~ 
BY=----------------~--~-----

DOSHIER and BOWERS 
ATTORNEYS AT LAW 
P. 0. BOX 1797 
HARRISON, AR 72601 
(501) 741-6166 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

MCKESSON CORPORATION 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

MOTION FOR ACCESS TO THE ARKWOOD SITE 

Respondent Mass Merchandisers, Inc. ("MMI") hereby 

moves the Court to enter an order granting MMI permission for 

access to the site for the purpose of executing the Remedial 

Investigation and Feasibility study ("RI/FS") Work Plan 

required by the United States Environmental Protection 

Agency. In support of its motion, MMI states the following: 

1. By a separate motion filed simultaneously with 

this Motion for Site Access, MMI has requested approval to 

implement its RI/FS for the Arkwood site. 

2. Execution of the RI/FS will require access to the 

Arkwood site for the purpose of taking measurements, 

collecting samples and conducting tests. The precise nature 

of the activity proposed on site is described in the RI/FS 

Work Plan attached as Exhibit 1 to the Motion for Approval 

filed simultaneously herewith. 

3. MMI has requested permission from respondent 

Ormond, the landowner, for access to the site for the purpose 

of conducting the RI/FS Work Plan. Although temporary access 

was previously granted, that permission has now expired. 

Permission for the continuing access needed to conduct the 

RI/FS Work Plan has been requested but has not been granted by 

Ormond. 
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4. The measurements, sample collections, tests and 

other activities proposed on site by MMI will not injure the 

property or interfere with the landowner's reasonable use and 

enjoyment. 

5. Granting site access will significantly advance 

the ultimate resolution of the claims asserted in this action 

by providing'the parties and the Court with detailed 

information regarding conditions at the Arkwood site, the 

damages asserted, and the relief available. 

WHEREFORE, MMI respectfully requests that this Court 

enter an order granting MMI access to the Arkwood site for the 

purpose of executing the Remedial Investigation and 

Feasibility Study proposed in MMI's RI/FS Work Plan • 

. . ·- Respectfully submitted, ,,. 
l...J 

·-· MITCHELL, WILLIAMS, c. .. (._) SELIG, & TUCKER 
~~~ 1000 savers Federal Building 

N lu(}J Little Rock, Arkansas 72201 
(501) 376-3151 C=> <-) ' 
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By 
Allan Gates 

CERTIFICATE OF SERVICE 

I hereby certify that on this \ l ~day of February, 

1987, I served the foregoing Motion for Access to the Arkwood 

Site by depositing a true copy in the United states mail, 

first-class postage prepaid, addressed to Mr. Phillip s. 

Deisch, Arkansas Department of Pollution Control and Ecology, 

P. o. Box 9583, Little Rock, Arkansas 72209; to Mr. Robert R. 

Ross, Arnold & Grobmyer, P.A., 875 Union National Plaza, P. 

o. Box 70, Little Rock, Arkansas 72203; and to Mr. Bill F. 

Doshier, Doshier & Bowers, P. o. Box 1797, Harrison, Arkansas 

72601. 

Allan Gates 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 
MCKESSON CORPORATION 

MOTION TO COMPEL 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

PRIOR NOTICE OF SITE ALTERATIONS 

Respondent Mass Merchandisers, Inc. ( 11MMI 11 ) hereby 

moves the Court to enter an order compelling the landowner, 

Respondent Ormond, and all other parties to this action, to 

give prior notice to the Court and other parties before 

undertaking any alterations of current conditions at the 

Arkwood site. In support of this motion, MMI states the 

following: 

1. This is an action regarding conditions at the 

site of a former wood treating operation in Omaha, Arkansas 

( 11 the Arkwood site11 ). 

2. The relief sought in this action includes, among 

other things, the investigation and possible remediation of 

areas of potential contamination due to the former operations 

of the wood treating plant. 

3. Subsequent to the filing of this action, 

Respondents Ormond, c. c. Grisham, Mary Jo Grisham, and 

Arkwood, Inc. have removed certain buildings and tanks, filled 

in areas of potential contamination, and otherwise altered the 

condition of the site. 

4. Although some of the activities of Respondents 

ormond, c. c. Grisham, Mary Jo Grisham, and Arkwood, Inc. may 
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have removed sources of potential contamination, MMI fears 

that the expense and difficulty of investigation and any 

ultimate remediation may have been increased; and the danger 

of environmental contamination may have been aggravated by 

some of the steps recently taken at the Arkwood site. 

5. Unless restrained by this Court, Respondents 

Ormond, c. c. Grisham, Mary Jo Grisham, and Arkwood, Inc. may 

undertake, without notice to the other parties, additional 

actions which could cause environmental harm or increase the 

ultimate expense of any investigation or remediation that may 

be required. 

6. A substantial number of samples and measurements 

have already been taken by ADPC&E, EPA, and MMI. Alteration 

of the site conditions without notice to the other parties may 

render much of the existing information regarding the site 

partially or entirely meaningless. 

7. MMI proposes that prior to undertaking any 

actions at the site that would alter its physical condition, 

Respondents Ormond, c. c. Grisham, Mary Jo Grisham, and 

Arkwood, Inc. be required to give all other parties to this 

action thirty (30) days advance written notice of the proposed 

action. This advance notice would allow the affected parties 

an opportunity to review the proposed action and to seek 

appropriate relief in this Court if the action proposed would 

cause environmental harm or otherwise be inappropriate. 

8. A requirement of prior notice requested by this 

motion would not constitute a significant burden on the 

owner's right to the use and enjoyment of the property, 

especially in light of the current nature and condition of the 

site. 

WHEREFORE, MMI prays that this Court enter an order 

requiring Respondents Ormond, c. C. Grisham, Mary Jo Grisham, 

and Arkwood, Inc. to give the other parties in this action 

-2-
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thirty (30) days advance written notice of any activities at 

the Arkwood site which would alter the physical conditions of 

the site. 
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Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG & TUCKER 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

CERTIFICATE OF SERVICE 

I hereby certify that on this II~ day of February, 

1987, I served the foregoing Motion to Compel Prior Notice of 

Site Alterations by depositing a true copy in the United 

States mail, first-class postage prepaid, addressed to Mr. 

Phillip s. Deisch, Arkansas Department of Pollution Control 

and Ecology, P. o. Box 9583, Little Rock, Arkansas 72209; to 

Mr. Robert R. Ross, Arnold & Grobmyer, P.A., 875 Union 

National Plaza, P. o. Box 70, Little Rock, Arkansas 72203; 

and to Mr. Bill F. Doshier, Doshier & Bowers, P. o. Box 1797, 

Harrison, Arkansas 72601. 

Allan Gates 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

MCKESSON CORPORATION 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

-THIRD-PARTY DEFENDANT 

MOTION FOR APPROVAL OF REMEDIAL INVESTIGATION 
AND FEASIBILITY STUDY WORK PLAN 

Respondent Mass Merchandisers, Inc. ("MMI") hereby 

moves the Court to enter an order approving the Remedial 

Investigation and Feasibility Study ("RI/FS") Work Plan 

described below as an element of relief in this action, and 

reserving MMI 1 s rights to seek reimbursement from the other 

respondents for the costs of executing the RI/FS. In support 

of this motion MMI states the following: 

1. Pursuant to a consent administrative order with 

the United states Environmental Protection Agency, MMI has 

developed a comprehensive proposal and work plan for a 

Remedial Investigation and Feasibility study of the Arkwood 

site. The Remedial Investigation will ascertain all pertinent 

conditions on and off the site, and the Feasibility study will 

analyze the available alternatives for remedying any 

conditions which require response. A true copy of the RI/FS 

Work Plan is attached as Exhibit 1 of this motion. 

2. On December 19, 1986, EPA approved the RI/FS Work 

Plan for immediate implementation. The RI/FS Work Plan 

complies with all applicable federal environmental standards. 

3. Petitioner ADPC&E has been given· copies of all 

drafts of the RI/FS Work Plan as they were prepared. ADPC&E 
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has not advanced any objections or suggestions regarding the 

content of the RI/FS Work Plan to either MMI or EPA. 

4. MMI believes that execution of the RI/FS as 

proposed in the RI/FS Work Plan will be in the public interest 

and will significantly advance the remedial objectives 

inherent in the claims asserted by ADPC&E in this litigation. 

5. MMI is willing to advance funds for implementa

tion of the RI/FS Work Plan, provided only that it is 

authorized by this Court to do so with a reservation of all 

rights it may have against the other respondents in this 

action for reimbursement of the costs so advanced. 

6. The information generated by the Remedial 

Investigation and Feasibility study proposed by MMI will 

materially advance final resolution of the claims asserted in 

this action by providing the parties and the Court with 

accurate and detailed information regarding conditions on and 

off the Arkwood site and the remedial alternatives that are 

available. 

7. Unless the RI/FS Work Plan is approved as an 

element of relief in this action, MMI could face claims for 

remedial action or investigation that duplicate or conflict 

with the RI/FS Work Plan activities. 

WHEREFORE, MMI respectfully prays that this Court 

enter an order (1) approving MMI's RI/FS Work Plan as an 

element of relief in this action; (2) directing that MMI 

proceed with implementation of the RI/FS Work Plan promptly 

after obtaining site access; (3) reserving all rights MMI may 

have to seek reimbursement from other parties for any or all 

costs MMI may incur in executing the RI/FS Work Plan; and (4) 

granting such other and additional relief as may be 

appropriate. 
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Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG & TUCKER 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

By~~...2::::d::::::~....::S:~~o.::::::~::::=:.__ 
Allan Gates 

CERTIFICATE OF SERVICE 

I hereby certify that on this ll~ day of February, 

1987, I served the foregoing Motion for Approval of Remedial 

Investigation and Feasibility study by depositing a true copy 

in the United States mail, first-class postage prepaid, 

addressed to Mr. Phillip s. Deisch, Arkansas Department of 

Pollution Control and Ecology, P. o. Box 9583, Little Rock, 

Arkansas 72209; to Mr. Robert R. Ross, Arnold & Grobmyer, 

P.A., 875 Union National Plaza, P. o. Box 70, Little Rock, 

Arkansas 72203; and to Mr. Bill F. Doshier, Doshier & Bowers, 

P. o. Box 1797, Harrison, Arkansas 72601. 

Allan Gates 

-3-
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 
MCKESSON CORPORATION 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

MEMORANDUM IN SUPPORT OF MOTION FOR 
APPROVAL OF-REMEDIAL INVESTIGATION AND FEASIBILITY STUDY 

This is an action by the state agency responsible for 

environmental regulation against the owner and former 

operators of a wood treating plant in Omaha, Arkansas (the 

"Arkwood site"). The action seeks, among other things, an 

investigation of conditions at the site and implementation of 

any appropriate remedial steps that may be required. In a 

separate federal administrative proceeding relating to the 

same site, Mass Merchandisers, Inc. ("MMI") has already signed 

a Consent Order requiring it to undertake a Remedial 

Investigation and Feasibility study ("RI/FS") of the Arkwood 

site. Execution of the RI/FS proposed by MMI would accomplish 

much of the initial relief sought by petitioner ADPC&E in this 

proceeding by determining the conditions at the site and the 

nature of any remedial action that might be necessary. 

Furthermore, the information generated by MMI's proposed RI/FS 

would materially advance final resolution of the claims 

asserted by ADPC&E, because it would provide the Court and all 

parties with detailed information regarding environmental 

conditions at the Arkwood site and remedial alternatives for 

any conditions that may require response. 
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MMI is ready to initiate implementation of the RI/FS 

Work Plan immediately, provided only that: (i) it be 

protected from the possibility of duplicative or conflicting 

requests for study in this proceeding; and (2) any rights MMI 

may have to seek reimbursement from other parties be preserved 

for litigation at a later date. Site access necessary for 

execution of the study is the subject of a separate motion 

filed simultaneously with this memorandum. 

This Court has the authority to approve and order 

implementation of the RI/FS Work Plan under the Water and Air 

Pollution Control Act, Ark. Stat. Ann. § 82-1901, et seq. 

(1976 Repl.), the Remedial Action Trust Fund Act, Ark. stat. 

Ann. § 82-4712 et seq. (Supp. 1985), and the inherent powers 

of the Chancellor in equitable actions. 

MMI believes that most of the other parties to this 

action favor implementation of the RI/FS Work Plan as proposed 

by MMI. The Work Plan has already been approved by EPA as 

meeting all applicable federal requirements. ADPC&E has 

received all drafts of the RI/FS Work Plan as they were 

prepared; and ADPC&E has offered no comments or suggestions 

regarding the content of the RI/FS Work Plan to either MMI or 

EPA. Respondents Ormond, c. c. Grisham, Mary Jo Grisham, and 

Arkwood, Inc. have been aware of the development of the RI/FS 

Work Plan and have expressed no objections to the concept of 

the study or the content of the Work Plan. The only obstacles 

to immediate execution of the RI/FS Work Plan are: (1) the 

possibility that ADPC&E may seek separate, duplicative, or 

conflicting relief as a part of this action; (2) the lack of 

permission from the landowner for access to the site for the 

purpose of conducting the study (which is the subject of a 

separate motion filed simultaneously with this Motion for 

Approval); and (3) the lack of agreement from the other 

parties that MMI could proceed to implement the RI/FS Work 

-2-
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Plan with a reservation of rights to seek reimbursement at a 

later date. 

MMI respectfully submits that approval of the plan by 

this Court as an element of relief in this proceeding will 

eliminate any potential that ADPC&E or any other party might 

obtain relief in this action that conflicts with, or is 

duplicative of, the RI/FS Work Plan proposed by MMI. The 

second obstacle, access to the site for the purpose of 

implementing the RI/FS, is addressed in a separate motion. 

·The third obstacle, reservation of MMI's rights to seeks 

reimbursement, can be adequately resolved for the time being 

by a provision in this Court's order directing that MMI be 

allowed to assert a claim for reimbursement at a later date in 

this proceeding against Respondents Ormond, c. c. Grisham, 

Mary Jo Grisham, and Arkwood, Inc. for any reimbursement to 

which it may be entitled. 

For the reasons stated above, MMI respectfully 

submits that this Court should grant its Motion for Approval. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG & TUCKER 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

Allan Gates 

-3-
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CERTIFICATE OF SERVICE 

I hereby certify that on this \I~ day of February, 

1987, I served the foregoing Memorandum in Support of Motion 

for Approval of Remedial Investigation and Feasibility study 

by depositing a true copy in the United States mail, 

first-class postage prepaid, addressed to Mr. Phillip s. 

Deisch, Arkansas Department of Pollution Control and Ecology, 

P. o. Box 9583, Little Rock, Arkansas 72209; to Mr. Robert R. 

Ross, Arnold & Grobmyer, P.A., 875 Union National Plaza, 

P. o. Box 70, Little Rock, Arkansas 72203; and to Mr. Bill F. 

Doshier, Doshier & Bowers, P. o. Box 1797, Harrison, Arkansas 

72601. 

Allan Gates 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

MCKESSON CORPORATION 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

MOTION FOR ACCESS TO THE ARKWOOD SITE 

Respondent Mass Merchandisers, Inc. ("MMI") hereby 

moves the court to enter an order granting MMI permission for 

access to the site for the purpose of executing the Remedial 

Investigation and Feasibility Study ("RI/FS") Work Plan 

required by the United states Environmental Protection 

Agency •. In support of its motion, MMI states the following: 

1. By a separate motion filed simultaneously with 

this Motion for Site Access, MMI has requested approval to 

implement its RI/FS for the Arkwood site. 

2. Execution of the RI/FS will require access to the 

Arkwood site for the purpose of taking measurements, 

collecting samples and conducting tests. The precise nature 

of the activity proposed on site is described in the RI/FS 

Work Plan attached as Exhibit 1 to the Motion for Approval 

filed simultaneously herewith. 

3. MMI has requested permission from respondent 

Ormond, the landowner, for access to the site for the purpose 

of conducting the RI/FS Work Plan. Although temporary access 

was previously granted, that permission has now expired. 

Permission for the continuing access needed to conduct the 

RI/FS Work Plan has been requested but has not been granted by 

ormond. 
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4. The measurements, sample collections, tests and 

other activities proposed on site by MMI will not injure the 

property or interfere with the landowner's reasonable use and 

enjoyment. 

5. Granting site access will significantly advance 

the ultimate resolution of the claims asserted in this action 

by providing the parties and the Court with detailed 

information regarding conditions at the Arkwood site, the 

damages asserted, and the relief available. 

WHEREFORE, MMI respectfully requests that this court 

enter an order granting MMI access to the Arkwood site for the 

purpose of executing the Remedial Investigation and 

Feasibility Study proposed in MMI's RI/FS Work Plan. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, & TUCKER 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

By~c'-=~~~~=--~-
Allan Gates 

CERTIFICATE OF SERVICE 

I hereby certify that on this \ l l1&-. day of February, 

1987, I served the foregoing Motion for Access to the Arkwood 

Site by depositing a true copy in the United States mail, 

first-class postage prepaid, addressed to Mr. Phillip s. 

Deisch, Arkansas Department of Pollution Control and Ecology, 

P. o. Box 9583, Little Rock, Arkansas 72209; to Mr. Robert R. 

Ross, Arnold & Grobmyer, P.A., 875 Union National Plaza, P. 

o. Box 70, Little Rock, Arkansas 72203; and to Mr. Bill F. 

Doshier, Doshier & Bowers, P. o. Box 1797, Harrison, Arkansas 

72601. 

Allan Gates 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

PETITIONER 

RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 

MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

MEMORANDUM IN SUPPORT OF 
MOTION FOR ACCESS TO THE ARKWOOD SITE 

This is an action by the state agency responsible for 

environmental issues regarding conditions at the site of a 

former wood treating plant ("the Arkwood site"). At all times 

pertinent to this proceeding, respondent Ormond has been the 

owner of the Arkwood site. As reflected in the Motion for 

Approval of Remedial Investigation and Feasibility Study, Mass 

Merchandisers, Inc. ("MMI") is required by the United States 

Environmental Protection Agency to conduct an investigation of 

environmental conditions at the Arkwood site. Implementation 

of the Remedial Investigation and Feasibility Study ("RifFS") 

proposed by MMI will require access to the property for the 

purpose of taking measurements, collecting samples and 

conducting scientific tests. 

MMI has requested permission of the landowner to 

enter upon the Arkwood site for the purpose of executing the 

RI/FS Work Plan. Although access was previously granted for a 

limited time, permission for site access for the purpose of 

conducting the RI/FS has not been granted. 

This Court has authority under the Water and Air 

Pollution Control Act, Ark. Stat. Ann. § 82-1901 et seg. (1976 

Repl.), the Remedial Action Trust Fund Act, Ark. Stat. Ann. 
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§ 82-4712 et seg. (Supp. 1985), and the inherent equitable 

powers of the Chancellor to grant respondent MMI access to the 

Arkwood site. To the extent that the RI/FS will provide 

information pertinent to the merits of this action, the Court 

also has authority to grant access under Rule 34 of the 

Arkansas Rules of Civil Procedure. 

The Arkwood site is presently vacant and 

undeveloped. The equipment used in the former wood treating 

operation has been removed and the old buildings have recently 

been leveled. Entry upon the Arkwood site for the purpose of 

executing the RI/FS Work Plan will not injure the property or 

interfere with the landowner's use or enjoyment of the site. 

Completion of the RI/FS as proposed by MMI will 

materially advance the ultimate resolution of the claims 

asserted in this action by providing all of the parties with 

detailed information regarding conditions at the site, the 

damages asserted, and the relief available. 

For the reasons stated above, MMI respectfully 

submits that the Court should grant its Motion for Access. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG & TUCKER 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

By___::::W~s. =------:;_:B~~;;:__;:::~=-
Allan Gates 

CERTIFICATE OF SERVICE 

I hereby certify that on this \/tt-day of February, 

1987, I served the foregoing Memorandum in Support of Motion 

for Access to the Arkwood Site by depositing a true copy in 

the United states mail, first-class postage prepaid, 

addressed to Mr. Phillip S. Deisch, Arkansas Department of 

Pollution Control and Ecology, P. o. Box 9583, Little Rock, 

-2-



. '· 

Arkansas 72209; to Mr. Robert R. Ross, Arnold & Grobmyer, 

P.A., 875 Union National Plaza, P. o. Box 70, Little Rock, 

Arkansas 72203; and to Mr. Bill F. Doshier, Doshier & Bowers, 

P. o. Box 1797, Harrison, Arkansas 72601. 

Allan Gates 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNT~IN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

MCKESSON CORPORATION 

MOTION TO COMPEL 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

PRIOR NOTICE OF SITE ALTERATIONS 

Respondent Mass Merchandisers, Inc. ("MMI") hereby 

moves the Court to enter an order compelling the landowner, 

Respondent Ormond, and all other parties to this action, to 

give prior notice to the court and other parties before 

undertaking any alterations of current conditions at the 

Arkwood site. In support of this motion, MMI states the 

following: 

1. This is an action regarding conditions at the 

site of a former wood treating operation in Omaha, Arkansas 

("the Arkwood site") • 

2. The relief sought in this action includes, among 

other things, the investigation and possible remediation of 

areas of potential contamination due to the former operations 

of the wood treating plant. 

3. Subsequent to the filing of this action, 

Respondents Ormond, c. c. Grisham, Mary Jo Grisham, and 

Arkwood, Inc. have removed certain buildings and tanks, filled 

in areas of potential contamination, and otherwise altered the 

condition of the site. 

4. Although some of the activities of Respondents 

Ormond, c. c. Grisham, Mary Jo Grisham, and Arkwood, Inc. may 



have removed sources of potential contamination, MMI fears 

that the expense and difficulty of investigation and any 

ultimate remediation may have been increased; and the danger 

of environmental contamination may have been aggravated by 

some of the steps recently taken at the Arkwood site. 

5. Unless restrained by this Court, Respondents 

Ormond, c. c. Grisham, Mary Jo Grisham, and Arkwood, Inc. may 

undertake, without notice to the other parties, additional 

actions which could cause environmental harm or increase the 

ultimate expense of any investigation or remediation that may 

be required. 

6. A substantial number of samples and measurements 

have already been taken by ADPC&E, EPA, and MMI. Alteration 

of the site conditions without notice to the other parties may 

render much of the existing information regarding the site 

partially or entirely meaningless. 

7. MMI proposes that prior to undertaking any 

actions at the site that would alter its physical condition, 

Respondents Ormond, c. c. Grisham, Mary Jo Grisham, and 

Arkwood, Inc. be required to give all other parties to this 

action thirty (30) days advance written notice of the proposed 

action. This advance notice would allow the affected parties 

an opportunity to review the proposed action and to seek 

appropriate relief in this Court if the action proposed would 

cause environmental harm or otherwise be inappropriate. 

8. A requirement of prior notice requested by this 

motion would not constitute a significant burden on the 

owner's right to the use and enjoyment of the property, 

especially in light of the current nature and condition of the 

site. 

WHEREFORE, MMI prays that this Court enter an order 

requiring Respondents ormond, c. c. Grisham, Mary. Jo Grisham, 

and Arkwood, Inc. to give the other parties in this action 
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thirty (30) days advance written notice of any activities at 

the Arkwood site which would alter the physical conditions of 

the site. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG & TUCKER 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

By_(\~lli--'-=---=--~....t........=_· ~-=----" -
AfranGates 

CERTIFICATE OF SERVICE 

I hereby certify that on this \l~ day of February, 

1987, I served the foregoing Motion to Compel Prior Notice of 

Site Alterations by depositing a true copy in the United 

States mail, first-class postage prepaid, addressed to Mr. 

Phillip s. Deisch, Arkansas Department of Pollution Control 

and Ecology, P. 0. Box 9583, Little Rock, Arkansas 72209; to 

Mr. Robert R. Ross, Arnold & Grobmyer, P.A., 875 Union 

National Plaza, P. 0. Box 70, Little Rock, Arkansas 72203; 

and to Mr. Bill F. Doshier, Doshier & Bowers, P. o. Box 1797, 

Harrison, Arkansas 72601. 

Allan Gates 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

PETITIONER 

RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 

MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

MEMORANDUM OF MASS MERCHANDISERS, INC. 
IN SUPPORT OF MOTION TO COMPEL 

PRIOR NOTICE OF SITE ALTERATIONS 

This is an action by the state agency responsible for 

environmental regulation seeking relief in connection with the 

conditions at the site of a former wood treating plant in 

Omaha, Arkansas ("the Arkwood site"). Subsequent to the 

filing of this action, the landowner and some of the former 

operators of the wood treating plant have removed-equipment 

and buildings, and filled in certain areas potentially at 

issue. These activities were undertaken without notice to any 

other parties to this action. Some of the actions may have 

removed certain soils, equipment or other material at issue, 

and therefore may have been beneficial in overall effect. 

However, Mass Merchandisers, Inc. ("MMI") fears that some of 

these actions may have aggravated the conditions and 

endangered the validity of numerous samples and other data 

already collected by ADPC&E, EPA, and MMI. 

This Court has the authority to grant the relief 

sought by this motion under the Water and Air Pollution 

Control Act, Ark. stat. Ann. § 82-1901 et seg. (1976 Repl.); 

the Remedial Action Trust.Fund Act, Ark. Stat. Ann. § 82-4712 

et seg. (Supp. 1.g8s), and the inherent powers of this 
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Chancellor in equitable proceedings. The requirement of prior 

notice sought in this motion will not constitute a meaningful 

burden on the landowner's right of use and enjoyment of his 

property. The prior notice contemplated by this motion, 

however, would provide the other parties to the action with a 

significant opportunity to seek relief in this Court if the 

actions proposed would threaten environmental harm or 

jeopardize the validity of investigations or data that have 

already been completed. 

For the reasons stated above, MMI respectfully 

requests that this Court enter an order requiring Respondents 

Ormond, c. c. Grisham, Mary Jo Grisham, and Arkwood, Inc. ·to 

give the other parties to this action thirty (30) days advance 

written notice of any actions which they propose to take that 

would affect or alter the physical conditions of the Arkwood 

site. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG & TUCKER 
1000 savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

~~~ 
By __ ~~------------------------Allan Gates 

CERTIFICATE OF SERVICE 

I hereby certify that on this (/ Uh day of February, 

1987, I served the foregoing Memorandum in Support of Motion 

to Compel Prior Notice of Site Alterations by depositing a 

true copy in the United states mail, first-class postage 

prepaid, addressed to Mr. Phillip s. Deisch, Arkansas 

Department of Pollution Control and Ecology, P. o. Box 9583, 

Little Rock, Arkansas 72209; to Mr. Robert R. Ross, Arnold & 

Grobmyer, P.A., 875 Union National Plaza, P. 0. Box 70, 

-2-
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Little Rock, Arkansas 72203; and to Mr. Bill F. Doshier, 

Doshier & Bowers, P. o. Box 1797, Harrison, Arkansas 72601. 

Allan Gates 

-3-
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DE~ARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

" 

vs. NO. E~86-293 

i 
HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 
MCKESSON CORPORATION 

ORDER 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

The Motions of Respondent, Mass Merchandisers, Inc., for 

site access and 

submitted on June 

decision at a later 

the official file, 

Court finds: 

notice 

1, 

time; 

and 

of site alterations were tried and 

1987, and taken under advise~ent for 

that from the testimony of witnesses, 

statements and argument of counsel, the 

{1) 

That · the Court has jurisdiction of the parties and the 

subject matter hereof; and the Court has the power to grant the 

relief requested. The Court finds that the evidence does not 

show that there is a substantial threat to the public health or 

safety which would justify the Court in imposing on the 

Respondents' property the carrying out of a very intrusive and 

very expensive testing plan proposed by the Respondent, Mass 

Merchandise~s, Inc; that the plan proposed by Mass Merchandisers, 

Inc., would involve drilling of test wells on the property which 

would increase risk of further disbursing the chemical pollutants 

in the ground on the Respondents' property and the implementation 

of the plan would not do anything to stop escape of pollutants or 

to clean them up; and that the proposed plan would cost hundreds 

of thousands of dollars. 

{2) 

That the relief sought at this hearing was preliminary in 

nature and that this matter has not been fully tried, and the 

record shows that there are some less intrusive and very much 

less expe~sive plans which m~y proviQe an acceptable way of 

1 

··~ 

I ',1 

,'II 
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dealing with the problems presented at this site, and it appears 

to the Court that a stronger showing of need for this study and 

likelihood of harm to the public is required before the Court 

should impose such a drastic and risky procedure 

trial on t~e merits. 

(3) 

without full 

The Court thinks that the evidence justifies the request 

that at least 30 days notice should be given to Petitioners and 

Mass Merchandisers, Inc., of any proposed site alteration. 

Petitioner and Mass Merchandisers, Inc., have been 9iven access 

for non-intrusive type surface inspection and that only will be 

permitted. 

(4) 

That the Court retains jurisdiction of this matter to make 

such future orders as may be appropriate as reflected by the 

testimony upon a final hearing of this matter. 

THEREFORE, IT IS, BY THE COURT, CONSIDERED, ORDERED, 

ADJUDGED AND DECREED, That the Motion of Respondent, Mass 

Merchandise~s, Inc., for site access to perform the "RI/FS" Work 

Plan should be, and same is hereby denied; that the other 

Respondents are ordered and directed to give at least 30 days 

prior written notice of any proposed site alterations to 

Petitioner and Mass Merchandisers, Inc.; that the Court retains 

jurisdiction of this matter to enter such future orders as may be 

appropriate. and justified by the evidence after hearing same on 

its merits. 

DATE: ______ +-----------
APPROVED: 

Phillip Deisch, Attorney for 
Petitioner 

Allan Gates, Attorney for 
Respondent, MMI 

Donald J. Adams, Attorney for 
Respondents, Ormond, et al 

CHANCERY JUDGE 

.2 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

Vs. No. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C.C. GRISHAM, MARY JOY GRISHAM 
and MASS MERCHANDISERS, INC. RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

Vs. 

McKESSON CORPORATION THIRD-PARTY DEFENDANT 

STIPULATION 

Come now the parties and stipulate as follows: 

( 1) 

That if an official of EPA was called to testify in this cause, that 

he or she would testify substantially as follows: 

That the Arkwood site was a proposed super fund site but at the time 

additional sites were officially made a super fund site Arkwood was 

not included in those sites. 

That EPA has agreed to re-evaluate to determine whether or not the 

Arkwood site meets the criteria of being a super fund site. 

It is not known when this determination will be made. 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., C. C. 
GRISHAM and MARY JO GRISHAM 

By: __ ~--~~~~~----~~--~~---------
Donald J. Adams, Their Attorney 

MASS MERCHANDISERS, INC .• 

By: 
--~A~1~l·a--n--G=a~t-e-s-,~I~t-s~A~t~t~o--r_n_e_y ________ __ 

ARKANSAS DEPARTMENT OF POLLUTION CONTROL & 
I 

ECOLOGY 

By: 
~~~~--~~~~~~~--~~-------Phillip S. Deisch, Its Attorney 
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ARNOLD, GROBMYER & HALEY 

A PROFESSIONAL ASSOCIATION 

ATTORNEYS AT LAW 

EIGHTH FLOOR, ONE UNION NATIONAL PLAZA 

POST OFFICE Box 70 

LITTLE ROCK, ARKANSAS 72203-0070 

(501) 376-1171 

TWX 510-100-8134 

FAX 501-376-3303 

1101 CONNECTICUT AVENUE,N.W. COMMERCE UNION BANK BUILDING 

SUITE 400 

LOVE FlELO BUILDING 

SUITE Nll3, Box ll 

DALLAS, TEXAS 75235 

(214) 358-4003 

SUITE 500 

WASHINGTON, D. C. 20036 

(202) 223-8877 

Ms. Helen Speer 

MEMPHIS, TENNESSEE 36112-4416 

(901) 323-9300 

Qc·tober 241 1986 

Boone County Circui·t Clerk 
Boone County Courthouse 
Harrison, Arkansas 72601 

Re: Arkansas Depar·tmen·t of Pollution 
Control and Ecology 
vs. Hallie c. Ormond, e·t al. 
Boone Chancery No. E 86-293 

Dear Ms • Speer: 

Enclosed for filing is an original and two copies of ·the 
Response to Motion to Strike ·to be filed on behalf of Arkwood, 
Inc. in the above-captioned matter. Please file and re·turn a 
file-marked copy ·to us in the envelope provided. 

By carbon copy of this le·t·ter, I am serving counsel of 
record with same. 

Thank you for your assistance. 

Yours very ·truly, 

HALEY 

RRR:bg 
Enclosure / 
cc/w/encl:J/]?hillip Deisch, Esq. 

Allan Gates, Esq. 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E 86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, 'INC. 

PETITIONER 

RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 

McKESSON CORPORATION THIRD-PARTY DEFENDANT 

RESPONSE TO MOTION TO STRIKE 

COMES NOW, Arkwood, Inc., by and through i·ts a·t·torneys, 

Arnold, Grobmyer & Haley, by Robert R. Ross, and responds to the 

Mo·tion ·to Strike of Mass Merchandisers, Inc. as follows: 

1. The ins ·tan·t ac·ti on was ins ti ·tu·ted by complaint by ·the 

Arkansas Department of Pollu·tion Con·trol and Ecology in which 

Arkwood, Inc. was joined as a respondent. 

2. Arkwood, Inc. was dissolved on August 20, 1974, as 

evidenced by the Certificate of Dissolution attached as Exhibit 

A to Arkwood, Inc.'s .Motion ·to Dismiss the Complain·t of 

Pe·ti·tioner. Arkwood, Inc. filed a Brief in SUpport thereof to 

dismiss the Complain·t. 

3. The Cross-claims alleged by Responden·t, Mass 

Merchandisers, Inc., are duplicative and deriva·tive of the 

Pe·ti·tioner 's alleged claims. 

4. The legal jus·tifica·tion for Arkwood, Inc. ·to be 

dismissed from ·the Pe·ti·tioner ·~ Complain·t applies equally ·to 
. 

Arkwood, Inc.'s dismissal of Mass Merchandisers, Inc.'s 

Cross-complain·t and therefore, Arkwood, Inc. hereby adopts and 

incorporates i·ts Brief in SUpport of Motion ·to Dismiss to 

Pe·ti·tioner 's Complain·t ·to ·the Motion ·to Dismiss the 

Cross-complain·t of Mass Merchandisers, Inc. 



------------------ ----------------
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5. The alleged defec·t asserted by Mass Merchandisers, Inc. 

is cured, and ·there is no prejudice ·to Mass Merchandisers, Inc. 

in tha·t no hearitlg has occurred, ·therefore, the Mo·tion to Strike 

should be denied. 

WHEREFORE, Arkwood, Inc. prays ·tha·t this Court deny Mass 

Merchandisers, Inc.'s Motion to s·trike and for all o·ther further 

relief ·to which i·t migh·t be en·ti tled. 

Respectfully submitted, 

ARKWOOD, INC. 

By Its Attorneys: 

ARNOLD, GROBMYER & HALEY 
P. o. Box 70 
Li·ttle Rock, Arkansas 72201 
(501) 376-1171 

By: crJ•Wf"cf/f !~ 
Rob ef t R. Ro~ s' 

DOSHIER & BOWERS 
P. o. Box 1797 
Harrison, Arkansas 72601 
( 501) 741-6166 

CITATION OF AUTHORITY 

Arkansas Rules of Civil Procedure, Rule 61. Harmless Error.: 
"The Court at every stage of ·the proceeding must disregard any 
error or defect in the proceeding which does no·t affect the 
subs ·tan·tial ri gh·ts of the parties." 

CERTIFICATE OF SERVICE 
;'j 

I, Robert R. Ross, do hereby certify ·that on this J.'t day of 
Oc·tober, 1986, a ·true and correct copy of ·the foregoing Response 
·to Mo·tion ·to s·trike has been served upon Mr. Phillip Deisch, 
P. 0. Box 9583, Li ·t·tl e Rock, Arkansas 72219 and Mr. Allan 
Gates, Mi·tchell, Williams, Selig, Jackson & TUcker, 1000 Savers 
Federal Building, Li·ttle Rock, Arkansas 72201. 

Robcbt~W~ 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

Oc~20·-97 
PETITIONER 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC.; 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 
McKESSON CORPORATION THIRD-PARTY DEFENDANT 

BRIEF OF HALLIE C. ORMOND 
IN RESPONSE TO MOTION TO DISMISS 

Pursuant to Rule 14 of the Arkansas Rules of Civil Procedure 

("ARCP"), Respondent, Hallie c. Ormond ("Ormond"), filed a 

Third-Party Complaint against McKesson Corporation ("McKesson"), 

asserting that Respondent, Mass Merchandisers, Inc. ("MMI"), 

merged into McKesson and that McKesson is the successor in 

interest of MMI. On October 3, 1986, McKesson filed a Motion, 

Brief and Affidavit to dismiss the cause of action by Ormond 

against McKesson alleging an ARCP 12(b)(6) failure to state a 

claim against McKesson upon which relief can be granted. 

McKesson's Motion to Dismiss should be denied. 

ARCP Rule 14(a) provides that: 

At any time after commencement of the action a 
defending party, as a third party plaintiff, may cause 
a summons and complaint to be served upon a person not 
a party to the action who is or may be liable to him 
for all or part of the plaintiff's claim against 
him. • . • The plaintiff may assert any claim against 
the third party defendant arising out of the 
transaction or occurrence that is the subject matter of 
the plaintiff's claim against the third party plaintiff. 

The purpose of ARCP Rule 14 is to settle all controversies at 

one time, thereby avoiding a multiplicity of suits. Aclin Ford 

Co., Inc. v. Fiat Motors of North America, Inc., 275 Ark. 445, 

631 S.W.2d 283, 284 (1982). 
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Pursuant to a lease (attached as Exhibit "A" to Ormond's 

Cross-Claim and Third-Party Complaint and incorporated herein as 

if set out word for word}, MMI operated a wood processing 

treatment plant from 1973 through 1984, on the site in Boone 

County, Arkansas, the alleged hazardous condition of which is 

the core of this lawsuit. :MMI's post-notice continued 

contamination of the leasehold and corresponding off-site 

contamination constitute active waste of Ormond's fee interests 

in the property and MMI's failure to restore the leasehold is a 

breach of the lease agreement. 

McKesson concedes that it acquired the ownership of MMI in 

1985, but contends that MMI is an independent corporate entity 

in which McKesson's only direct relationship with MMI is that of 

a mere shareholder. The acquisition occurred under what 

McKesson characterizes as a "reorganization and merger between 

MMI and an indirect wholly-owned subsidiary of McKesson." 

Attached as Exhibit 1 is the cover and page 28, ~ 4 of the 

McKesson Corporation Registration Statement of August 16, 1985, 

with the Securities and Exchange Commission. Due to the length 

of the Registration Statement only the portion containing the 

quoted material is included herein as an exhibit. As part of 

the acquistion and according to Exhibit 1 an escrow fund was 

created containing approximately four percent (4%} of the shares 

of McKesson common stock into which MMI common stock was 

converted at the time of merger. The escrow fund is intended to 

provide for the payment of portions of damages that may be 

asserted against or incurred by McKesson, MMI, or any other 

McKesson entity arising out of or resulting from the operation 

of MMI's wood treating operations in Omaha, Arkansas. Pursuant 

to the terms of the escrow agreement "McKesson will pay the 

first $2 million of such damages, if any, and thereafter such 

damages will be paid sixty percent (60%) by McKesson and forty 



percent (40%) out of the escrow .•.. McKesson shall ultimately 

make all decisions concerning expenditures, if any, to be made 

in connection with the clean-up of the Arkansas operations even 

if such expenditures would affect the amount of McKesson common 

stock held in escrow." (Emphasis added.) 

McKesson contends the ~eparate legal status of a corporation 

can only be disregarded when the privilege of doing business in 

separate corporate form has been illegally abused to the injury 

of a third person. Contrary to this assertion, courts ignore 

the corporate form of a subsidiary when fairness demands it. In 

Humphries v. Bray, 271 Ark. 962, 611 S.W.2d 791 (Ark. 

App.,l981), the court held: 

The conditions under which the corporate entity 
may be disregarded or looked upon as the alter ego of 
the principal stockholder vary according to the 
circumstances of each case. This doctrine of piercing 
the corporate veil is founded in equity and is applied 
when the facts warrant its application to prevent an 
injustice. Id.at 793. 

Through corporate manipulation, McKesson purports to be free 

from accountability to the environment and the populace as a 

whole while maintaining and directly controlling the fund 

established to satisfy the potential claims of the government 

and Ormond for MMI's transgressions at the Omaha, Arkansas, 

site. Equity and fairness require no such freedom for 

McKesson. Having pierced the corporate veil, Ormond states a 

claim upon which relief can be granted and respectfully requests 

McKesson's Motion to Dismiss be denied. 

ormond is instituting discovery to further support his claim 

against McKesson and upon response to the discovery Ormond will 

submit supplemental material to the Court. Ormond respectfully 

requests this court to withhold ruling on the Motion until such 

time as the record can be supplemented through discovery efforts. 

Respectfully submitted, 

HALLIE C. ORMOND 

By His Attorneys: 
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ARNOLD, GROBMYER & HALEY 
One Union National Plaza 
P.O. Box 70 
Little Rock, Arkansas 72203 
(501) 376-1171 

By:c4~~ 
R~Ross 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, Arkansas 72601 

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Brief in Response to Motion to Dismiss to 
Phillip Diesch, P.O. Box 9583, Little Rock, Arkansas 72219 and 
Allan Gates, 1000 savers Federal Building, Little Rock, Arkansas 
72201-3437, on this CJ0'9 day of October, 1986. 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GR~SHAM 
and MASS MERCHANCISERS, INC. 

HALLIE C. ORMOND 

vs. 
McKESSON CORPORATION 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

RESPONSE TO MOTION TO DISMISS 

Comes now Hallie c. Ormond ("Ormond") and for his response 

to the Motion to Dismiss of McKesson Corporation ("McKesson") 

states as follows: 

1. Pursuant to Rule 14 of the Arkansas Rules of Civil 

Procedure, on or about September 11, 1986, Ormond filed a 

Cross-Claim and Third-Party Complaint naming McKesson as a 

Third-Party Defendant. 

2. Ormond asserted that Respondent, Mass Merchandisers, 

Inc. ("MMI") merged into McKesson and that McKesson is the 

successor in interest of MMI. 

3. As part of the acquisition of MMI by McKesson an escrow 

account was established, the terms of which require McKesson to 

pay a portion of the costs of any clean-up at the site in 

question. Further, McKesson, by the terms of the agreement, 

reserves the right to make all decisions with respect to any 

expenditures connected with the clean-up. 

4. One of the issues to be determined herein is the extent 

of liability of the parties hereto and McKesson is indispensible 

to that determination. 
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WHEREFORE, Hallie c. Ormond prays that this Court deny the 

Motion to Dismiss and for any and all other proper relief to 

which he may be entitled. 

By: 

Respectfully submitted, 

HALLIE C. ORMOND 

By His Attorneys: 

ARNOLD, GROBMYER & HALEY 
One Union National Plaza 
P.O. Box 70 
Little Rock, Arkansas 72203 

~~6zt)fJ~ 
Rob rt R. Ro s 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, Arkansas 72601 

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Response to Motion to Dismiss to Phillip 
Diesch, P.O. Box 9538, Little Rock, Arkansas 72119 and Allan 
Gates, 1000 savers Federal Building, Little Rock, Arkansas 
72201-3437 on this the 2Q? day of October, 1986. 

~~~~ 

0417r 



't> 

H. MAURICE MITCHELL 
RICHARD A. WILLIAMS r 

JoHN S. SELIG 
JosEPH W. GELZINE 
W. CHRISTOPHER BARRIER 
JERRY D. JACKSON 
JIM GUY TUCKER 
EUGENE G. SAYRE 
BYRON FREELAND 
KENT FosTER 
ALLAN GATES 
PAT MoRAN 
W. H. L.WooDYARD, m 
MICHAEL C. O'MALLEY 
JoHN C. LEssEL 
DoAK FosTER 
JAMES E. SMITH, JR. 
JEAN D. STOCKBURGER 
ANNE RITCHEY . 
DEBRA K.BROWN 
SusAN GuNTER 
CRAIG WESTBROOK 
W. KIRBY LOCKHART 
JOYCE KINKEAD 
DouGLAS B. WARD 

Ms. Helen Speer 
Chancery Clerk 

LAw OFFICES 

MITCHELL, WILLIAMS, SELIG, 

JACKSON &TUCKER 

1000 SAVERS FEDERAL BUILDING 

CAPITOL AVENUE AT SPRING STREET 

LITTLE RocK, ARKANSAS 72201 

TELEPHONE 501-376-3151 

JACKSONVILLE OFFICE 

1202 WEST MAIN STREET 

JACKSONVILLE, ARKANSAS 72076 

TELEPHONE 501-982-9411 

October 10, 1986 
VIA FEDERAL EXPRESS 

Boone County Courthouse 
Harrison, AR 72601 

• 

Re: Arkansas Department of Pollution Control 
and Ecology vs. Ormond, et al. 
Boone County Chancery No. E-86-293 

Dear Ms. Speer: 

MARCELLA J. TAYLOR 
TIMOTHY W. GROOMS 

RICHARD C. JANS 
CYNTHIA J. DAVIS 
LANCE R.MILLER 
SANDRA L. SMITH 

TRACY BARGER 
WALTER G. WRIGHT, JR. 

SHERRY P. BARTLEY 
JAMEs B. SPEED,m 

T.ScoTT CLEVENGER 
LYN PEEPLES PRUITT 

WYLIE D. CAviN m 
JoE E. MADDEN, JR. 

W. BRADFORD SHERMAN 

COUNSEL 
w. B. RILEY 

EDWIN F. JACKSON 
MICHAEL K. WILSON 

OF COUNSEL 
HENRY E. SPITZBERG 

I am enclosing Mass Merchandiser's Motion to strike or, 
in the Alternative, to Deny Motion to Dismiss of Hallie c. 
Ormond, Mass Merchandiser's Motion to Strike or, in the 
Alternative, to Deny Motion to Dismiss of Arkwood, Inc., and 
supporting Briefs for filing in the above-described matter. 
Please return the file-marked copies to me in the envelope 
provided. 

Thank you for your assistance in this matter. 
have any questions, please let me know. 

If you 

AG:seg 

Enclosures 

cc: ~r. Phillip s. Deisch 
Mr. Robert R. Ross 
Mr. Bill F. Dosnier 

Very truly yours, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

By ~~t~ 
Allan Gates 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

vs. No. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
AND MASS MERCHANDISERS, INC. RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 

MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

BRIEF IN SUPPORT OF 
MASS MERCHANDISERS, INC. 1 S MOTION TO 

STRIKE OR, IN THE ALTERNATIVE, TO DENY 
MOTION TO DISMISS OF HALLIE C. ORMOND 

Arkan~as Rules of civil Procedure, Rule 78, and 

Arkansas Wpiform ~utes of Circuit and Chancery courts, 

Rules 2 (l:::/)1 and Og) ktovide as follows: . ~ . 
A~l motions shall be in writing and shall 
be supported by a brief statement of the 
factual and legal basis for such motion, 
including citations relied upon •.•• 
Failure to file briefs in accordance with 
this rule shall be grounds for the court's 
striking the motion ••.. 

. Respo:ndent Hallie c. Ormond ("Ormond"), in his 

Motion to Dismiss, neither attempts to state a factual or 

legal basis for his Motion nor provides a brief which supports 

his Motion. Instead, he makes the conclusory statement that 

the Cross-Complaint of Mass Merchandisers, Inc. ("MMI") does 

not state facts upon which relief can be granted and requests 

dismissal. Such a conclusory statement, without supporting 

factual and legal basis, is not a proper motion to dismiss and 

should be stricken by this Court. 

ARCP RULE 12(b) (6) 

Because Rule 12(b) (6) tests the sufficiency of the 

pleadings, it is to be read in conjunction with ARCP, Rule 8. 

Harvey v. Eastman Kodak Co., 271 Ark. 783, 610 S.W.2d 582 

(1981). Rule 8 requires that a pleading state facts, in 



----------------------------------

~ . • 
ordinary, concise language, showing that the pleader is 

entitled to relief. 

When considering a Rule 12(b) (6) motion to dismiss, 

the facts alleged in the complaint are treated as true and are 

viewed in the light most favorable to the party seeking 

relief. Blagg v. Fred Hunt Co., 272 Ark. 185, 612 S.W.2d 321 

(1981). 

Viewing the specific facts set forth in MMI's 

Cross-Complaint in the light most favorable to the Plaintiff, 

it is obvious that the Ormond's Motion should be denied. It 

is alleged that Ormond, individually and as owner-operator of 

Arkwood, Inc., operated a wood treating plant on the property 

in question, and during said operations the soil at the plant 

site was contaminated with certain waste products. It is also 

alleged that any contamination of surrounding waters claimed 

by Petitioner, Arkansas Department of Pollution Control and 

Ecology, was due to Respondents' operations of the treating 

plant. Further, it is stated that MMI, as subsequent lessee 

of the real property and operator of the plant, may be found 

liable for any such contamination. Should this occur, MMI 

would be entitled to judgment against and contribution from 

Respondent Ormond. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

w~ __ t\~ By __ ~~~~~-~~~-~------
Allan Gates 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

CERTIFICATE OF SERVICE 

. I hereby certify that on this ~ day of October, 
1986, I have served the foregoing Brief in Support of Motion to 
Strike or, in the Alternative, to Deny the Motion to Dismiss of 
Hallie c. Ormond by depositing a true copy in the United States 
Mail, first class, postage prepaid, addressed to Mr. Phillip S. 
Deisch, Arkansas Department of Pollution Control and Ecology, P. 
0. Box 9583, Little Rock, Arkansas 72209; to Mr. Robert R. Ross, 
Arnold & Grobmyer, P.A., 875 Union National Plaza, P. o. Box 70, 
Little Rock, Arkansas 72203; and to Mr. Bill F. Doshier, Doshier 
& Bowers, P. 0. Box 1797, Harrison, Arkansas 72601. 

Allan Gates 
56:seg -2-
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

vs. No. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
AND MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

MCKESSON CORPORATION 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

MASS MERCHANDISERS, INC.'S MOTION 
TO STRIKE OR, IN THE ALTERNATIVE, TO DENY 

THE MOTION TO DISMISS OF ARKWOOD, INC. 

Mass Merchandisers, Inc. ("MMI"), by and through 

its attorneys, Mitchell, Williams, Selig, Jackson & Tucker, 

responds to the Motion to Dismiss of Arkwood, Inc. ("Arkwood") 

as follows: 

1. Arkwood's Motion should be stricken as it is 

not supported by a brief statement of its factual and legal 

basis as required by Rule 78 of the Arkansas Rules of civil 

Procedure and Rule 2 of the Arkansas Uniform Rules of Circuit 

and Chancery Courts. 

2. Arkwood, despite the fact of dissolution, is 

amenable to process and subject to suit under Ark. Stat. Ann. 

§64-904. 

WHEREFORE, Mass Merchandisers, Inc., prays that 

this Court strike or, in the alternative, deny the Motion to 

Dismiss of Respondent Arkwood, Inc., pursuant to Rule 78 of 

the Arkansas Rules of Civil Procedure and Rule 2 of the 

Arkansas Uniform Rules of Circuit and Chancery Courts, and for 

all further relief to which it may be entitled. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

Q;ij ~'\) It ~ 
By ~ ~ .... 
--~~~~~~~~~--------------
Alan=Gates 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 



CERTIFICATE OF SERVICE 

I hereby certify that on this} D~day of October, 

1986, I have served the foregoing Motion to strike or, in the 

Alternative, to Deny the Motion to Dismiss of Arkwood, Inc., by 

depositing a true copy in the United States Mail, first class, 

postage prepaid, addressed to Mr. Phillip S. Deisch, Arkansas 

Department of Pollution Control and Ecology, P. 0. Box 9583, 

Little Rock, Arkansas 72209; to Mr. Robert R. Ross, Arnold & 

Grobmyer, P.A., 875 Union National Plaza, P. o. Box 70, Little 

Rock, Arkansas 72203; and to Mr. Bill F. Doshier, Doshier & 

Bowers, P. 0. Box 1797, Harrison, Arkansas 72601. 

Allan Gates 

56:seg 



IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

vs. No. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
AND MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

MCKESSON CORPORATION 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

BRIEF IN SUPPORT OF 
MASS MERCHANDISERS, INC.'S MOTION 

TO STRIKE OR, IN THE ALTERNATIVE, TO DENY 
THE MOTION TO DISMISS OF ARKWOOD, INC. 

Respondent Arkwood, Inc., seeks to avoid liability 

of this action by virtue of the fact that it was dissolved in 

1978. Arkansas law is clear, however, that dissolution does 

not affect any remedy available against a corporation. Ark. 

Stat. Ann. §64-904(v). The corporation may be sued in its 

corporate name in the same manner as if there had been no 

dissolution. Ark. Stat. Ann. §64-904(vi). 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

By_~---=--~----'~::........,.J~~~-
Allan Gates 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 



CERTIFICATE OF SERVICE 

I hereby certify that on this\~~ day of October, 

1986, I have served the foregoing Brief in Support of Motion to 

Strike or, in the Alternative, to Deny the Motion to Dismiss of 

Arkwood, Inc., by depositing a true copy in the United states 

Mail, first class, postage prepaid, addressed to Mr. Phillip s. 

Deisch, Arkansas Department of Pollution Control and Ecology, P. 

o. Box 9583, Little Rock, Arkansas 72209; to Mr. Robert R. Ross, 

Arnold & Grobmyer, P.A., 875 Union National Plaza, P. o. Box 70, 

Little Rock, Arkansas 72203; and to Mr. Bill F. Doshier, Doshier 

& Bowers, P. o. Box 1797, Harrison, Arkansas 72601. 

Allan Gates 

56:seg 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

vs. No. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
AND MASS MERCHANDISERS, INC. RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 

MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

MASS MERCHANDISERS, INC.'S MOTION TO 
STRIKE OR, IN THE ALTERNATIVE, TO DENY 

MOTION TO DISMISS OF HALLIE C. ORMOND 

Mass Merchandisers, Inc. ("MMI"), by and through 

its attorneys, Mitchell, Williams, Selig, Jackson & Tucker, 

responds to the Motion to Dismiss of Hallie c. Ormond 

("Ormond") as follows: 

1. Ormond's Motion should be stricken as it is 

not supported by a brief statement of its factual and legal 

basis as required by Rule 78 of the Arkansas Rules of Civil 

Procedure and Rule 2 of the Arkansas Uniform Rules of Circuit 

and Chancery Courts. 

2. MMI, in its Cross-Complaint against Respondent 

Ormond, has alleged facts in ordinary and concise language as 

required by the Arkansas Rules of Civil Procedure, showing 

that it is entitled to relief. 

3. Specifically, it is alleged that: 

A. Ormond, individually and as owner-operator 

of Arkwood, Inc., operated a wood treating plant 

on real property also owned by Ormond (herein-

after "Arkwood site"); 

B. During the operation of the plant at the 

Arkwood site, ormond and Arkwood, Inc., handled 

and stored contaminated waste in an unprotected 

manner whereby wastes were spilled onto surface 





soil. Petitioner also alleges that the waste 

produced contaminated Arkansas waters; 

c. Any contamination of the Arkwood site or 

surrounding waters is due to the acts of Ormond 

and Arkwood, Inc.; 

D. Arkwood, Inc., has since been dissolved, 

and Ormond, as a distributee of its proceeds, is 

personally liable for claims against the dis-

solved corporation under Ark. Stat. Ann. 

§§64-904(v) and 64-905(c); 

E. Subsequent to operations by Respondents 

Ormond and Arkwood, Inc., MMI operated the wood 

treating plant; 

F. To the extent MMI is found to be liable, it 

is entitled to judgment against and contribution 

from Ormond. 

WHEREFORE, Mass Merchandisers, Inc., prays that 

this Court strike or, in the alternative, deny the Motion to 

Dismiss of Respondent Hallie c. Ormond, and for all further 

relief to which it may be entitled. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

By_~-------~~~~ 
Allan Gates 
1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501} 376-3151 

CERTIFICATE OF SERVICE 

I hereby certify that on this ~~ay of October, 
1986, I have served the foregoing Motion to Strike or, in the 
Alternative, to Deny the Motion to Dismiss of Hallie c. Ormond 
by depositing a true copy in the United States Mail, first 
class, postage prepaid, addressed to Mr. Phillip s. Deisch, 
Arkansas Department of Pollution Control and Ecology, P. o. 
Box 9583, Little Rock, Arkansas 72209; to Mr. Robert R. Ross, 
Arnold & Grobmyer, P.A., 875 Union National Plaza, P. o. 
Box 70, Little Rock, Arkansas 72203; and to Mr. Bill F. 
Doshier, Doshier & Bowers, P. 0. Box 1797, Harrison, 
Arkansas 72601. 

Allan Gates 
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• 
STATE OF~ARKANSAS) 

)SS. 
COUNTY OF BOONE ) 

AFFIDAVIT 

I, stuart D. Braznell, being first duly sworn, state 

and attest the following: 

1. I am Executive Vice President - Operations of 

Mass Merchandisers, Inc. ("MMI"). I am familiar with the 

corporate books and records of MMI. 

2. On or about October 29, 1985, McKesson 

Corporation, a Maryland corporation ("McKesson"), acquired 

MMI. The transaction was accomplished by means of a merger of 

an indirect wholly-owned subsidiary of McKesson with and into 

MMI. As a result of the merger, MMI became an indirect 

wholly-owned subsidiary of McKesson. 

3. There has been no merger of MMI into McKesson. 

MMI continues to exist and operate as a separate corporate 

entity, the shares of which are now owned directly by 

McKesson. 

4. MMI continues to own and operate its business and 

assets as it did prior to its acquisition by McKesson. MMI 

continues to maintain its own separate books and corporate 

records. MMI has its own officers and directors, and 

maintains its principal place of business in Harrison, Boone 

County, Arkansas. MMI also continues to maintain its separate 

registration to do business in the State of Arkansas and all 

other states in which it transacts business. 

Dated this '3~ day of October, 1986. 

$£~J/ 
Executive Vice President 
Mass Merchandisers, Inc. 

SUBSCRIBED AND SWORN to before me, a Notary Public, 

this 3 t:f:_ day of ~ , 1986. 

~):~ U5 
My Commission Expires: 

Nota Publ~c ~ ~ 
c:o 

~ 
I c::n 
fTl· 

0: --.3 0 --z: 3 .·. 
:z 0 

("'") 

(./) ..... 
(G E A L) 

-o I rn 
rn w 

I ?J 
("") -o z 
I 
1""1 

"'T1 
p .., 
0 .., 
0 
;o 
::::0 
fT1 
('") 
0 4:' a !';ti 

II ;:u 
r> ;:;:; 

<J1 
.• d 

~~· 



.. 
I • 

IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 
MCKESSON CORPORATION 

MOTION TO DISMISS 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

McKesson Corporation moves to dismiss the claims 

asserted against it in the Cross-claim and Third-Party 

Complaint of respondent Hallie c. Ormond. In support of its 

motion, McKesson Corporation states th~ following: 

1. On or about September 11, 1986, Respondent Hallie 

c. Ormond filed a Cross-Claim and Third-Party Complaint in 

this proceeding. The Cross-Claim and Third-Party Complaint 

named McKesson Corporation as a third-party defendant. 

2. There is no allegation that McKesson Corporation 

was a party to the lease or a participant in any of the 

conduct asserted in the cross-Claim and Third-Party Complaint 

as the basis for liability. 

3. The only grounds for asserting a claim against 

McKesson Corporation are the allegations contained in 

paragraph 4 of the Cross-Claim and Third-Party Complaint that: 

On or about September 24, 1985, Cross-Defendant, 
MMI, merged into Third-Party Defendant, McKesson 
Corproation (hereinafter "McKesson"). Third-Party 
Defendant McKesson • • • is the successor-in-interest 
of Cross-Defendant, MMI. 

As set forth more fully in the affidavit and supporting 

memorandum accompanying this motion, no merger has occurred 

between MMI and McKesson. Therefore, no basis for a claim 

against McKesson Corporation exists in this proceeding. 
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WHEREFORE, McKesson Corporation prays that this Court 

grant its motion to dismiss and enter an order dismissing all 

claims in this proceeding asserted against McKesson in 

Ormond's Cross-Claim and Third-Party Complaint. 

Dated this "':$ AJ. day of October, 19 8 6. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
c;:) 
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1000 Savers Federal Building 
Littl·e Rock, Arkansas 72201 
(501) 376-3151 

CERTIFICATE OF SERVICE 

I hereby certify that on this S ....J.. day of October, 

1986, I served the foregoing Motion to Dismiss by depositing 

a true copy in the United States mail, first-class postage 

prepaid, addressed to Mr. Phillip s. Deisch, Arkansas 

Department of Pollution Control and Ecology, P. o. Box 9583, 

Little Rock, Arkansas 72209; to Mr. Robert R. Ross, Arnold & 

Grobmyer, P.A., 875 Union National Plaza, P. o. Box 70, 

Little Rock, Arkansas 72203; and to Mr. Bill F. Doshier, 

Doshier & Bowers, P. o. Box 1797, Harrison, Arkansas 72601. 

Allan Gates 

-2-
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

MCKESSON CORPORATION 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

ANSWER OF MASS MERCHANDISERS, INC. TO CROSS-CLAIM 
AND THIRD-PARTY COMPLAINT OF HALLIE C. ORMOND 

Mass Merchandisers, Inc. ("MMI") answers the 

Cross-Claim and Third-Party Complaint of respondent Hallie c. 

Ormond as follows: 

1. MMI admits the allegations contained in paragraph 

1 of ormond's Cross-Claim and Third-Party complaint. 

2. MMI admits that the parties to the lease entered 

into the agreement with the expectation that there would be 

continued operation of the wood-processing treatment plant 

that then existed upon the leasehold premises. The terms of 

the lease speak for themselves. Except to the extent 

specifically admitted herein, MMI denies the remaining 

allegations of paragraph 2 of Ormond's Cross-Claim and 

Third-Party Complaint. 

3. MMI admits the allegations contained in paragraph 

3 of Ormond's Cross-Claim and Third-Party Complaint. 

4. MMI admits that McKesson Corporation is a foreign 

corporation authorized to do business in the state of 

Arkansas. MMI denies the remaining allegations contained in 

paragraph 4 of Ormond's Cross-Claim and Third-Party Complaint. 

5. MMI denies the allegations contained in paragraph 

5 of Ormond's cross-Claim and Third-Party Complaint. 
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6. MMI denies the allegations contained in paragraph 

6 of ormond's Cross-Claim and Third-Party Complaint. 

7. MMI denies the allegations contained in paragraph 

7 of ormond's Cross-Claim and Third-Party Complaint. 

8. MMI admits that it conducted wood-processing 

treatment operations on the leasehold premises during the term 

of the lease. MMI denies the remaining allegations contained 

in paragraph 8 of Ormond's Cross-Claim and Third-Party 

Complaint. 

9. MMI denies the allegations contained in paragraph 

9 of Ormond's Cross-Claim and Third-Party Complaint. 

10. MMI denies the allegations contained in 

paragraph 10 of Ormond's Cross-Claim and Third-Party 

Complaint. 

11. MMI denies the allegations contained in 

paragraph 11 of Ormond's Cross-Claim and Third-Party 

Complaint. 

12. MMI denies the allegations contained in 

paragraph 12 of Ormond's Cross-Claim and Third-Party 

Complaint. 

13. Except to the extent specifically admitted 

above, MMI denies all remaining allegations contained in 

Ormond's Cross-Claim and Third-Party Complaint. 

14. The claims asserted in Ormond's cross-Claim and 

Third-Party Complaint are barred by the defenses of unclean 

hands, waiver, and estoppel. 

15. The claims asserted in Ormond's Cross-Claim and 

Third-Party Complaint are barred by the defenses of laches and 

the applicable statute of limitations. 

16. The claims asserted in Ormond's cross-Claim and 

Third-Party Complaint are barred by the defense of accord and 

satisfaction. 

-2-
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WHEREFORE, MMI prays that Ormond's Cross-Claim and 

Third-Party Complaint be dismissed and held for naught, that 

MMI be awarded its costs and attorneys' fees expended herein, 

and that MMI be granted all such other and additional relief 

as may be appropriate. 

Cl 
0:: 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

C> 
u 
W· 
Ct:: 

CERTIFICATE OF SERVICE 

I hereby certify that on this ~ -1 day of October, 

1986, I served the foregoing Answer of Mass Merchandisers, 

Inc. to Cross-Claim and Third-Party Complaint of Hallie c. 

Ormond by depositing a true copy in the United States mail, 

first-class postage prepaid, addressed to Mr. Phillip s. 

Deisch, Arkansas Department of Pollution Control and Ecology, 

P. o. Box 9583, Little Rock, Arkansas 72209; to Mr. Robert R. 

Ross, Arnold & Grobmyer, P.A., 875 Union National Plaza, P. 

o. Box 70, Little Rock, Arkansas 72203; and to Mr. Bill F. 

Doshier, Doshier & Bowers, P. o. Box 1797, Harrison, Arkansas 

72601. 

Allan Gates 

-3-
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

PETITIONER 

RESPONDENTS 

HALLIE C. ORMOND THIRD-PARTY PLAINTIFF 

vs. 

MCKESSON CORPORATION THIRD-PARTY DEFENDANT 

MEMORANDUM OF MCKESSON CORPORATION 
IN SUPPORT OF MOTION TO DISMISS 

The Cross-Claim and Third-Party Complaint filed in 

this action by respondent Hallie c. Ormond seeks to assert a 

claim against McKesson Corporation ("McKesson") solely on the 

ground that it is "the successor-in-interest of [Mass 

Merchandisers, Inc.]. 11 Respondent Ormond's assertion of 

successor liability for McKesson is based on the mistaken 

notion that Mass Merchandisers, Inc. ("MMI 11 ) was merged into 

McKesson in September 1985. In fact, there has never been any 

merger of MMI into McKesson. It is true that McKesson 

acquired ownership of MMI in october 1985, but this 

acquisition was accomplished through a reorganization and 

merger between MMI and an indirect wholly-owned subsidiary of 

McKesson. After the acquisition, MMI has continued to exist 

and operate as an independent corporate entity. MMI continues 

to maintain its own officers and directors and keeps its own 

books and records. McKesson's only direct relationship with 

MMI is that of shareholder, and even that relationship did not 

come into existence until after all of the operative events 

pertinent to this proceeding had occurred. 

It is well established that a corporation and its 

stockholders are separate and distinct entities, even though a 
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stocholder may own a majority of, or even all of, the stock of 

the corporation. ~' Banks v. Jones, 239 Ark. 396, 390 

S.W.2d 108 (1965). The separate legal status of a corporation 

cannot be disregarded unless the privilege of doing business 

in separate corporate form has been illegally abused to the 

injury of a third person, Starr Farms, Inc. v. southwestern 

Electric Power Co., 271 Ark. 137, 607 S.W.2d 391 (1980). 

In this case there is no allegation that the separate 

corporate form has been abused or illegally utilized to the 

injury of respondent Ormond or anyone else. There is no 

suggestion that MMI is a sham or mere agent of McKesson. 

Instead, the reverse is plainly true. MMI continues to exist 

and operate in the same independent corporate form as it did 

prior to McKesson's acquisition of MMI. As set forth more 

fully in the accompanying affidavit, MMI continues to own and 

operate its business and assets in the same manner as it did 

prior to McKesson's acquisition of MMI. 

Under these circumstances, respondent Hallie c. 

ormond's cross-Claim and Third-Party Complaint fails to state 

a claim against McKesson upon which relief can be granted. 

For the reasons stated above, McKesson Corporation 

respectfully requests that its Motion to Dismiss be granted. 
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Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

By ~ ~ 
Allan Gates 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 7~ day of October, 

1986, I served the foregoing Memorandum of McKesson 

corporation in Support of Motion to Dismiss by depositing a 

true copy in the United States mail, first-class postage 

prepaid, addressed to Mr. Phillip s. Deisch, Arkansas 

Department of Pollution Control and Ecology, P. o. Box 9583, 

Little Rock, Arkansas 72209; to Mr. Robert R. Ross, Arnold & 

Grobmyer, P.A., 875 Union National Plaza, P. o. Box 70, 

Little Rock, Arkansas 72203; and to Mr. Bill F. Doshier, 

Doshier & Bowers, P. o. Box 1797, Harrison, Arkansas 72601. 

Allan Gates 
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1101 CONNECTICUT AVENUE,N.W. 

SUITE 500 

WASHINGTON, D. C. 20036-5468 

(202) 223-8877 

"' 

Ms. Helen Speer 

• • ARNOLD, GROBMYER & HALEY 
A PROFESSIONAL ASSOCIATION 

ATTORNEYS AT LAW 

EIGHTH FLOOR, ONE UNION NATIONAL PLAZA 

POST OFFICE Box 70 

LITTLE ROCK, ARKANSAS 72203-0070 

(501) 376-1171 

TWX SI0-100-8134 

FAX SOI-376-3303 

COMMERCE UNION BANK BUILDING 

SUITE 400 

MEMPHIS, TENNESSEE 38112-4416 

(901) 323-9300 

October 1, 1986 

Boone County Circuit Clerk 
Boone counrty courthouse 
Harrison, AR 72601 

RE: Arkansas Department of Polluton control 
and Ecology v. Hallie C. Ormond et al. 
Boone county Chancery Court No. E-86-293 

Dear Ms. Speer: 

LOVE FIELD BUILDING 

SUITE N113, Box II 

DALLAS, TEXAS 75235 

(214) 358-4003 

Enclosed for filing are Separate Answer of Respondents c. c. 
Grisham and Mary Jo Grisham, Motion to Dismiss of Hallie c. 
Ormond and Alternative Answer and Motion to Dismiss Cross 
Complaint for filing in the above captioned matter. 

bo 

Please return the extra file marked copy to me in the 
envelope enclosed for that purpose. 

By copy of this letter all attorneys of record shall be 
notified of the filing of said pleadings. 

RRR:vlw 
Enclosure 

cc: ~llan Gates 
V Phillip Deisch 

Yours truly, 

ARNOLD,· GROBMYER & HALEY 

:!J~~.~ 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTOL AND ECOLOGY PETITIONER 

v. CIVIL ACTION NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC,. 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. RESPONDENTS 

SEPARATE ANSWER OF RESPONDENTS 
C. C. GRISHAM, and MARY JO GRISHAM TO 

RESPONDENT MASS MERCHANDISERS, INC. CROSS COMPLAINT 

Comes now, c. C. Grisham and Mary Jo Grisham, (collectively 

"Grisham") Respondents herein for their Separate Answer to the 

Cross Complaint of Respondent Mass Merchandisers, Inc., ("MMI") 

state as follows: 

1. Grisham admits that the document attached as Exhibit B 

to MMI's Cross Complaint is a contract whereby MMI acquired 

Arkwood, Inc. To the extent paragraph 21 of the Cross Complaint 

seeks to interpret the contract by its allegation, Grisham 

objects to the allegations therein and denies the interpretation. 

2. Grisham objects to the attempted construction of the 

contract provision set out in paragraph 22. To the extent the 

conclusion drawn therein constitutes an allegation of fact it is 

denied. 

3. ~aragraph 23 of MMI's cross complaint states a legal 

conclusion and, as such, requires no response. To the extent 
t 

paragraph 23 of MMI's cross Complaint is deemed to contain or 

constitute an allegation of fact, Grisham is without information 

or knowledge sufficient to form a belief regarding the truth or 

falsity of the allegation contained in paragraph 23 of 

the cross complaint and the same is therefore denied. 

4. Grisham denies the allegations contained in paragraph 

24 of MMI's Cross Complaint. 

5. Grisham objects to the statements and conclusions set 

out in paragraph 25. Said statements are no more than 
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self-serving conclusions. To the extent they constitute 

allegations of fact they are denied. 

6. Grisham denies the allegations contained in sentence 

one of paragraph 26 of MMI's Cross Complaint. Sentence two of 

paragraph 26 of MMI's Cross Complaint states a legal conclusion 

and, as such, requires no response. To the extent sentence two 

of paragraph 26 of MMI's Cross Complaint is deemed to contain or 

constitute an allegation of fact, Arkwood is without information 

or knowledge sufficient to form a belief regarding the truth or 

falsity of the allegations contained in sentence two of paragraph 

26 of MMI's Cross Complaint and the same is therefore denied. 

7. Grisham objects to the allegations contained in 

paragraph 27 of MMI's Cross Complaint as conclusory, as 

unsupported by the facts and should be stricken. Grisham hereby 

denies the allegation to the extent it constitutes an allegation 

of fact. 

8. Paragraph 28 of MMI's cross complaint states a legal 

conclusion and, as such requires no response. To the extent 

paragraph 28 of MMI's cross Complaint is deemed to contain or 

constitute an allegation of fact, Grisham is without information 

or knowledge sufficient to form a belief regarding the truth or 

falsity of the allegations contained in paragraph 28 of MMI's 

cross complaint and the same is therefore de~ied. 

9. Pargraph 29 of MMI's Cross Complaint states a legal 

conclusion and, as such requires no response. To the extent 

paragraph 29 of MMI's Cross Complaint is deemed to contain or 

constitute an allegation of fact, Grisham is without information 

or knowledge sufficient to form a belief regarding the truth or 

falsity of the allegations contained in paragraph 29 of MMI's 

cross complaint and the same is therefore denied. 

10. Paragraph 30 of MMI's Cross Complaint states a legal 

conclusion and, as such requires no response. To the extent 

paragraph 30 of MMI's Cross Complaint is deemed to contain or 

constitute an allegation of fact, Grisham is without information 

or knowledge sufficient to form a belief regarding the truth or 
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falsity of the allegations contained in paragraph 30 of MMI's 

Cross Complaint and the same are therefore denied. 

11. Any allegation contained in the Answer and Cross 

complaint of MMI not specifically admitted herein is denied. 

AFFIRMATIVE DEFENSES 

Further Respondent Grisham states that Mass Merchandisers, 

Inc.'s alleged claims are barred by the doctrines of laches, 

waiver, estoppel and unclean hands. 

WHEREFORE, Respondents Grisham, having fully answered the 

cross Complaint of Respondent MMI prays that the Cross Complaint 

be dismissed, that they be awarded their costs, attorneys fees 

and for any and all of such further relief to which they may be 

entitled. 

C. C. GRISHAM 
MARY JO GRISHAI>1 

By Their Attorneys: 

ARNOLD, GROBMYER & HALEY, P.A. 
P.O. BOX 70 
Little Rock, AR 72203 
(501) 376-1171 

By' ~~1JIJ~ 
Rober; R. ROSS 

DOSHIER & BOWERS 
P.O. BOX 1797 
Harrison, AR 72601 
(501) 741-6166. 

CERTIFICATE OF SERVICE 

<.%: I, Robert R.~s, do hereby state on oath, that on this 
~~ day of Sepfember a true and correct copy of the foregoing 

pleading was placed in the United States mail, first-class 
postage attached to: Mr. Phillip Deisch, P.O. Box 9583, Little 
Rock, AR 72219 and Mr. Allan Gates, Mitchell, Williams, Selig, 
Jackson & Tucker, 1000 Savers Building, Little Rock, AR 72201. 

~~ 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

v. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

v. 

McKESSON CORPORATION 

PETITIONER 

RESPONDEN'rS 

THIRD-PARTY PLAINTIFF 

THIRD-PARTY DEFENDANT 

MOTION TO DISMISS OF HALLIE C. ORMOND 
AND ALTERNATIVE ANSWER 

comes now Hallie c. Ormond, Respondent herein and for his 

Motion to Dismiss states as follows: 

1. The Cross Complaint by Respondent Mass Merchandisers 

against Hallie c. Ormond fails to state facts upon which relief 

can be granted and should be dismissed pursuant to Arkansas Rules 

of Civil Procedure 12(b)(6). 

WHEREFORE, Respondent, Hallie c. Ormand prays this Court to 

dismiss the Cross Complaint for failure to state a claim on which 

relief can be granted, for his costs, attorney's fees and for any 

and all of such further relief to which he may be entitled 

pursuant to Arkansas Rules of Civil Procedure 12(b)(6). 

ALTERNATIVE ANSWER 

Comes now Hallie C. Ormond, Respondent herein and for his 

Answer to the Cross complaint of Mass Merchandisers, Inc., 

subject to his Motion to Dismiss filed above and states: 

1. Hallie c. Ormond ( 11 0rmond 11
) denies the allegations 

contained in paragraph 24 of Respondent Mass Merchandisers, Inc. 

(
11 MMI 11

) cross Complaint. 

2. ormond denies the allegations contained in paragraph 25 

of MMI's cross Complaint. 

3. Paragraph 26 of MMI's Cross Complaint states a legal 

conclusion, and as such, requires no response. To the extent 
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paragraph 26 of MMI's Cross complaint is deemed to contain or 

constitute as allegation of fact, Ormond is without information 

or knowledge sufficient to form a belief regarding the truth or 

falsity of the allegations contained in paragraph 26 of MMI's 

cross complaint and the same are therefore denied. 

4. Ormond denies the allegations contained in paragprah 27 

of MMI's cross Complaint. 

5. Ormond denies the allegations contained in paragraph 28 

of MMI's Cross Complaint. Further, Ormond incorporates by 

reference paragraphs 1-12 of his Cross Claim and Third Party 

Complaint. 

6. Paragraph 29 of MMI's Cross Complaint states a legal 

conclusion, and as such, requires no response. To the extent 

paragraph 29 of MMI's Cross Complaint is deemed to contain or 

constitute an allegation of'fact, Ormond is without information 

or knowledge sufficient to form a belief regarding the truth of 

falsity of the allegations contained in paragraph 29 of MMI's 

cross Complaint are the same and therefore denied. 

7. Paragraph 30 of MMI's Cross Complaint states a legal 

conclusion and as such, requires no response. To the extent 

paragraph 30 of MMI's Cross Complaint is deemed to contain or 

constitute an allegation of fact, Ormond is without information 

or knowledge sufficient to form a belief reg~rding the truth or 

falsity of allegations contained in paragraph 30 of Petiti0ners 
. . 

complai~t are the same and therefore den1ed. 

8. Any allegation contained in the Answer and Cross 

complaint of MMI not specifically admitted herein is denied. 

WHEREFORE, Respondent, Hallie C. Ormond, having fully 

Answered the Cross complaint of Respondent MMI prays that the 

cross Complaint be dismissed: that he be awarded his costs, 
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attorneys fees and for any and all of such further relief to 

which he may be entitled. 

HALLIE C. ORMOND 

By His Attorneys: 

ARNOLD, GROBMYER & HALEY, P.A. 
P.O. Box 70 
Little Rock, AR 72203 
{501) 376-1171 

By:~~~ ROberlC RQS¢ 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, AR 72601 
{501) 741-6166 

CERTIFICATE OF SERVICE 

I, Rob~~~-~· Ross, do hereby state, that on this /yV 
day of £ept~, 1986, a true and correct copy of the foregoing 
pleading was placed in the United States mail, first-class 
postage attached to: Mr. Phillip Deisch, P.O. Box 9583, Little 
Rock, AR 72219 and Mr. Allan Gates, Mitchell, Williams, Selig, 
Jackson & Tucker, 1000 Savers Building, Little Rock, AR 72201. 

R~~ 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY PETITIONER 

VS. CIVIL ACTION NO. E-86-293 

HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C.C. GRISHAM, 
MARY JO GRISHAM, and MASS 

: I ',,, ' ' 

MERCHANDISERS, INC. RESPONDENTS 

MOTION TO DISMISS CROSS-COMPLAINT 

Comes now Arkwood, Inc., and for its Motion to Dismiss 

Cross-Complaint pursuant to Rule 12 (b) (6) of the Arkansas 

Rules of Civil Procedure states as follows: 

1. The instant action was instituted by a Complaint in 

which Arkwood, Inc. was joined as a Respondent and in paragraph 

5 of said Complaint it is stated: 

"Respondent, Arkwood, Inc., an Arkansas Corporation, 
incorporated in 1965 and dissolved in 1978, is a former 
operator of the wood treating plant at the "Arkwood site". 

2. By Petitioner's own allegation which this Respondent 

admits, the Respondent was dissolved on August 20, 1974 as 

evidenced by the Certificate of Dissolution, (attached and 

marked Exhibit "A" to the original Motion to Dismiss) and 

incorporated by reference herein. 

3. The cross--claims alleged by Respondent Mass 

Merchandisers, Inc. are duplicative and derivative of the 

Petitioner Arkansas Department of Pollution Control and Ecology 

alleged claims. 

4. There being no legal entity in existence known as 

Arkwood, Inc., there can be no relief granted to Respondent 

Mass Merchandisers, Inc. against such nonexistent entity. 

WHEREFORE, Respondent's Cross-Complaint having failed to 

state-a claim upon which relief can be granted, the Respondent, 

Arkwood, Inc. prays that the cross-Complaint be dismissed and 

for any and all such further relief to which it may be entitled. 

ARKWOOD, INC. 
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By: 

By: 

··· .. 

By Its Attorneys: 

ARNOLD, GROBMYER & HALEY 
One Union National Plaza 
P.O. Box 70 
Little Rock, Arkansas 72203 
(501) 376-1171 

R~~~ 
DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, Arkansas 
( 50YJ 741-616~ . 

JJ•JJ J-, ~~~ 
Bill F. Doshier 

CERTIFICATE OF SERVICE 

72601 
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I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Motion to Dismiss to Phillip Deisch, P.O. 
Box 9538, Little Rock,Arkansas 72219 on this {sy. day of 
September, 1986. 
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WARRANTY DEED 

WITH RELINQUISHMENT OF DOWER A~ID CURTESY 

KNOW ALL MEN BY THESE PRESENTS! ~p+- -26 -?6 
That !, aALLIE Ca ORMOND, a single person, hereinafter called 

GRANTOR, (whether Gne or mGre) for and in consideration of the sum of 
~eH Bail§rs afta ti~h~f ~§6d afid valuable eonsideration in hand paid by 
ijAR~ 'f~- fiURK~, an unm~rried person, the receipt of which is hereby 
acknowledged, do hereby grant, bargain, sell and convey unto MARY F. 
BURKE, an unmarried person, hereinafter called GRANTEE, (whether one 
or more) and unto Grantee's heirs and assigns forever, the following 
lands lying in Boone County, Arkansas, to-wit: 

A part of the Northwest Quarter of the Southeast Quarter; North 
Half of the Southwest Quarter and South Half of the Northwest 
Quarter, all in Section 27, Township 21 North, Range 21 West, 
Boone County, described as follows: Beginning at the Southwest 
Corner of the Northwest Quarter Southwest Quarter, thence North 
990 feet to the center of Clary Road; thence in a Northeasterly 
direction in the center line of said road 1172.6 feet to the 
North side of the said Northwest Quarter Southwast Quarter at a 
point 965 feet East of the Northwest Corner thereof; thence 
North 32 Degrees East along and with the center of said Clary 
Road 390 feet to the center of Boone County paved road; thence 
North 31 Degrees West and with the center of said Boone County 
paved road 235 feet to Missouri Pacific Railroad right-of-way at 
a point 150 feet Southwesterwardly from. and radially to the 
existing center line of Missouri Pacific Railroad main track; 
thence Northwestwardly parallel with said existing center line 
370 feet; thence Northeastwardly, by a straight line, radially 
to said existing center line of said main track 100 feet to a 
point 50 feet Southwestwardly from and radially to said ex~sting 
center line; thence Southwestwardly parallel with said existing 
center line 1497 feet to a point 50 feet Southwestwardly from 
and raially to said existing center line; thence Southwest
wardly, by a straight line, radially to said existing center 
line 135 feet; thence Southeastwardly, parallel with said 
existing center line 244 feet; thence Northeastwardly, by a 
straight line, radially to said existing center line 100 feet; 
thence Southwest along the North side of lands described in 
Deed dated February 22, 1961, recorded in Book 85, Pages 164-
165, of Recorder's Office for Boone County, Arkansas, to the 
Westerly right-of-way line of u.s. Highway 65; thence South 22 
Degrees West along said right-·of-way line 550 feet to the South 
side of the Northwest Quarter Southeast Quar·ter; thence West 
along the South side of the Northwest Quarter Southeast Quarter 
457 feet to the Southwest Corner of the said Northwest Quarter 
Southeast Quarter; thence West along the South side of the North 
Half Southwest Quarter 2640 feet to point of beginning, 
containing in all 85.38 acres, more or less, subject to all 
existing easements. It is the intent of the within Grantor to 
cover in the foregoing description all of the lands conveyed in 
Deeds recorded in the Recorder's Office of Boone County, 
Arkansas, in Book 85 at Pages 164-165, 165-166, 166-167, 351-
352, and Pages 509-510, subject to County Road and any existing 
easements. 

To have and to hold the same unto the said MARY F. BURKE, an 
un~arried person, Grantee, and unto Grantee's heirs and assigns 
forever, with all appurtenances thereunto belonging. 

And 
warrant and 
whatever. 

I hereby covenant with said GRANTEE, that I will forever 
defend the title to the said lands against all claims 

WITNESS my hand and seal on this 24th day of September, 1986. 

PREPARED BY: 
DOSHIER AND BOWERS 
HARRISON, ARKANSAS 
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STATE OF ARKANSAS) 
) 

COUNTY OF BOONE ) 

ACKNOWLEDGMENT 

• 
BE lT REMEMBERED, That on this 24th day of September, 1986 came 

befe!e 'the ungetsigned, a Notary Publig within ana for the County 
Elf€if€HHi-i-d., auiy (jomfid§§itHi@€1 tifid acting, !tAttlE C. O~ONO, a single 
~erson, to me well known as the G~TOR in the foregoing Deed, and 
stated that he had executed the same for the consideration and 
purposes therein mentioned and set forth. ~-

My Co~mission Expires: 
/{a;F~ 
~ry Public · b -/y q, 

I certify under penalty of false swearing that at least 
legally correct amount of documentary stamps have been placed on 
instrument. 

811& · """'Grantee 1 s Agent ·· 

d.-yl7t:t7,~.~ 
Address 7 I 

CLERK'S CERTIFICATE 

,:>l'ATE OF AJ*ANSAS } 
88 

' County oE Boone -

I; Heleh Speer, Circuit Clerk "nd Recorder in and for the ·Co!Jnty and Stat.., 

~< aforesaid, dd heteby certify that the foregoing instrument in writing is. a ·· · 

ttUc•~nd correct copy of ~he' original WMI> ~5 4si llf 

,. ,r~Otiled in Book ..:?,;:(, 0 at Page d('() 1:/: in my office at 
Harrison. .Arb.nsae. 

~ 
·;Given under my \la~d nnd 'seal this --•F:o::=f:...cO.J.------

day of ~~ ,1917 
~Et.EN SPEER. Cler~ 

· "'~L~y...#'o...,"a ... 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY PETITIONER 

NO. E-86-293 

vs. 1-!/- Yb 
HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C. C. GRISHAM, 
MARY JO GRISHAM, and MASS 
MERCHANDISERS, INC. RESPONDENTS 

SEPARATE ANSWER OF HALLIE C. ORMOND 

Comes now, Hallie c. Ormond, Respondent herein for his 

separate response to the Complaint states as follows: 

1. Upon information and belief, Respondent Hallie c. 

Ormond, (hereinafter' "Ormond"),. admits the allegations of 

paragraph 1. 

2. Respondent Ormond admits that he owns real property 

located within.the general description set out in paragraph 2 

of the Complaint. The property which properly would be 

described as the "Arkwood site" is more particularly described 

as follows: 

The following lands lying in the County of Bo9ne, State 
of Arkansas, to-wit: A part of the NW l/4~SE 1/4, a 
part of the N 1/2 SW 1/4, and a part of the S 1/2 NW 
1/4 all in Section 27, Township 21 North, Range 21 
West. Commencing at a stone mar king the-·· SE corner of 
the NE 1/4 of the SW 1/4 of said Section 27. Thence N 
86 degrees 02'53" W 946.17 feet, thence N 01 degrees 
28'49" E 970.62 feet to the place of beginning. Said 
Place of Beginning being located on the northerly right 
of way of the Boone County Road, thence with said 
northerly right of way in a northwesterly direction 
1501 feet more or less, thence leaving said Boone 
County Road northerly right of way N 42 degrees42'38" E 
2.83 feet to the southerly right of way of the Missouri 
Pacific Railroad, thence with said southerly right of 
way in a southeasterly direction to a point where said 
southerly MOPAC right of way intersects the north side 
of lands described in deed dated February 22, 1961, 
between Elmer F. Cox and Gertrude Cox, Grantors, and 
Hallie c. Ormond and Jeanne M. Ormond, Grantees, 
recorded in Book 85, Page 164-165, thence southwest 
along the north side of above mentioned lands to the 
westerly right of way line of u.s. Highway 65, thence 
south 22 degrees west along said westerly right of way 
line 550 feet to the south side of the NW 1/4 SE 1/4, 
thence west along said south side to the northerly 
right of way line of the Boone County Road, thence 
running with said northerly right of way line in a 
northwesterly direction to the point of beginning 



3. Respondent Ormond admits that a wood processing 

treatment plant was operated at the "Arkwood site". 

Respondent, Orm~nd,· denies that such treatment plant was 

operated in 1961. 

4. Respondent Ormond denies that he was ever the operatorof 

a wood processing treatment plant at the "Arkwood site". 

5. Respondent, Ormond, is without sufficient knowledge or 

information to admit or deny the allegations of paragraph 5. 

6. Respondent Ormond admits the allegations of paragraph 6 

7. Respondent Ormond denies the allegations of the first 

sentence of paragraph 7. Respondent, Ormond, objects to the 

allegations contained in the second sentence of paragraph 7, as 

legal conclusions of~he Petitioner and not statements of fact. 

8. Respondent Ormond deni~s that he was ever the operator 
~ 

of a wood treatment plant as described in the first sentence of 

paragraph 8. Further, Respondent, Ormond, is without 

sufficient knowledge or information to admit or deny the 

remaining allegations of paragraph 8 and, therefore, the same 

are denied. 

9. Respondent Ormond is without sufficient knowledge or 

information to··admit or deny the allegations ~ntained in 

paragraph 9 and, therefore, the same are denied. 
~. 

10. Respondent Ormond objects to the allegations of 

paragraph 10 as being legal conclusions by the Petitioner and 

not facts which are subject to·being admitted or denied. For 
. . 

purposes of this Response, the allegations of paragraph 10 are 

denied. 

11. Respondent Ormond objects to paragraph 11 as being 

legal conclusions drawn by the Petitioner and not stating facts 

which are subject to being admitted or denied. For purposes of 

this Response, the allegations of paragraph 11 are denied. 

12. Respondent Ormond objects to the allegations of 

paragraph 12 as being legal conclusions by the Petitioner and 



not facts which are subject to being admitted or denied. For 

purposes of this Response, the allegations of paragraph 12 are 

denied. 

13. Respondent Ormond objects to paragraph 13 as being 

legal conclusions by the Petitioner and not facts which are 

subject to b~ing admitted or denied. For purposes of this 

Response, the allegat~s of paragraph 13 are denied. 

WHEREFORE, Respondent Hallie c. Ormond having fully 

Answered the Complaint of the Petitioner prays that the 

Complaint be dismissed; that he be awarded his costs, 

attorneys' fees and for any and all of such further relief to 

which they may be entitled. 
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By: 

By: 

HALLIE C. ORMOND 

By His Attorn~ys: 

ARNOLD, GROBMYER & HALEY 
One Union National Plaza 
P.O. Box 70 
Little Rock, Arkansas 72203 
(5 ) 376-11 1 

DOSHIER AND BOWERS 
P.O. BOX 1797 
Harrison, Ark~sas 72601 
(501) 741~~166' '//. 

JSd/~ 
Bill F. Doshier 

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Separate Answer of Hallie c. Ormond to U ~~A+es 
Phillip Deisch, E{l.tl P.O. Box 9583, Little Rock, Arkansas,~A..u A~ .M/'1\ 
~ on this ~ day of september, 19 86. A11y ro,.. 



IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., 
C. C. GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. 

HALLIE C. ORMOND 

vs. 

PETITIONER 

RESPONDENTS 

THIRD-PARTY PLAINTIFF 

McKESSON CORPORATION THIRD-PARTY DEFENDANT 

CROSS-CLAIM AND THIRD-PARTY COMPLAINT 

COMES Hallie c. Ormond, Respondent/Cross-Claimant/Third 

Party Plaintiff herein, and for his Cross-Claim against the 

Respondents, Mountain Enterprises, Inc. and Mass Me·rchandisers, 
~ 

Inc., and his cause of action against Third-Party Defendant, 

McKesson Corporation, states as follows: 

1. Pursuant to a Lease executed in 1973, Cross-Claimant, 

Hallie c. Ormond, leased to Mountain Enterprises, Inc., a 

wholly-owned subsidiary of Mass Merchandisers, Inc., certain 

property described in paragraph 2 of the Answer of Hallie c. 
d 

Ormond. A copy of said Lease is attached hereto ~nd marked 

"Exhibit "A"" and incorporated by reference he~ein. 

2. Pursuant to the Lease, cross-Defendants, Mountain 

Enterprises, Inc. and Mass Merchandisers, Inc. (hereinafter 

referred to as "MMI"), were to operate a wood processing 

treatment plant on the leasehold. 

3. From 1973 through 1984, said wood processing treatment 

plant was operated by MMI. 

4. On or about September 24, 1985, Cross-Defendant, MMI, 

merged into Third-Party Defendant, McKesson Corporation 

(hereinafter "McKesson"). Third-Party Defendant McKesson, a 

foreign corporation authorized to do· business in the state, is 

the successor-in-interest of Cross-Defendant, MMI. 

5. In 1981, MMI was notified by the Arkansas Department of 

Pollution Control and Ecology (hereinafter "PC&E") that 



• 
contaminated wastes used by MMI on the leasehold converted the 

leasehold into a hazardous substance site as defined by Ark. 

Stat. Ann. § 82-4714(1) and that clean up on the contaminated 

leasehold should begin. 

6. Despite notice, MMI continued to contaminate the 

leasehold and refused to take any action to institute remedial 

actions necessary to restore the leasehold and abate off-site 

contamination. 

7. Despite notice, McKesson refused to take any action to 

institute remedial actions necessary to restore the leasehold 

and abate off-site contamination. 

8. Throughout the term of the Lease from January 1, 1973 

until January 1, 1985, the Cross-Defendant, MMI, conducted wood 

processing treatment dperations on the leasehold in such a 

manner as to cause PC&E to institute proceedings to require 
.II' 

remedial actions necessary to restore the leasehold and abate 

off-site contamination. 

9. Cross-Defendant, MMI's use of substances, including 

pentachlorophenol and pentachlorophenol contaminated wastes and 

their disposal onto the leasehold property constitute active 

waste of the Cross-Claimant's fee interests in said property, 
# ' 

and their failure to restore the leasehold is a breach of the 

Lease Agreement.· 

10. The waste committed and breach of the Lease Agreement 

by the Cross-Defendants damaged the cross-Claimant through his 

loss of use of the property in the amount of One Million and 

No/100 Dollars ($1,000,000.00). cross-Claimant is further 

damaged by the Cross-Defendant's actions by the cost of clean-up 

necessary to restore the leasehold and the costs associated with 

defense of Petitioner's action and the necessity to institute 

this Cross-Claim. 

11. Third-Party Defendant McKesson's failure to restore the 

leasehold damaged Third-Party Plaintiff through his loss of use 

of the property in the amount of One Million and No/100 Dollars 

($1,000,000.00), the cost of clean-up necessary to restore the 
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• 
property and the costs associated with the necessity to irutitute 

this Third-Party Complaint. 

12. Cross-Defendant's failure to institute appropriate 

remedial actions necessary to restore the leasehold and abate 

off-site contamination and its willful, wanton and reckless 

post-notice, continued contamination and commission of active 

waste upon the leasehold renders them liable for punitive 

damages in the amount of One Million and No/100 Dollars 

($1,000,000.00). 

WHEREFORE, premises considered, the Cross-Claimant, 

Hallie c. Ormond prays for judgement against Mountain 

Enterprises, Inc. and Mass Merchandisers, Inc. for One Million 

and No/100 Dollars ($1,000,000.00) compensatory damages, One 

Million and No/100 Dorlars ($1,000,000.00) punitive damages, for 

the cost of clean-up to restore the property, for his costs, 
I!' 

attorneys' fees, and for any and all such further relief which 

he may be entitled. 

WHEREFORE, premises further considered, the Third-Party 

Plaintiff, Hallie c. Ormond, prays for judgment against McKesson 

for One Million and No/100 Dollars ($1,009,000.00) compensatory 

damages, for the cost of clean-up to restore the property, for 
if ' 

his costs, attorneys' fees, and for any and all such further 

relief which he may be entitled. 

fT.l 
':~= 
8 
w 
0:: 
0::: 
C> 
u... 
0 
w 
....J 
LL. 

-

-3-

HALLIE C. ORMOND 

By His Attorneys: 

ARNOLD, GROBMYER & HALEY 
One Union National Plaza 
P.O. Box 70 
Little Rock, Arkansas 72203 
(501) 376-1171 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, Arkansas 72601 

0386r __________________________________________ .... 
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CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing cross-Claim and Third-Party Complaint to J4J/. 4~ 
Phillip Diesch, P.O. Box 9583, Little Rock, Arkansas 72219, ~~~~;; ~: 
this //-p... day of Sepf~M.kr , 1986. Y or ' 
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LEASE CONTRACT AND AGREEMENT 

p. 
This Agreement made and entered into this ~day of 

january, 1973, by and between HALLIE C. ORMOND and JEANNE M. ORMOND, 

his wife, and hereby made binding upon their heirs, successors, legal 

representatives and/or trustees, hereinafter designated as GRANTORS, anc 

~~~Io~u~n~t~a~i~n~E~n~t~e~r~p~r~i~s~e~s~,_;I~n~c~·~-----------------------------------a Corporation 

being a wholly own subsidiary of MASS MERCHANDISERS,INC., an Arkansas 

Corporation, and hereby made binding upon the successors and/or assigns 

of the said --~M~o~u~n~t~a~i~n~E~n~t~e~r~p~r~1~·s~e~s~,~I_n_c~·----------------------------------

and MASS MERCHANDXSE~S, INC., jointly and severally, hereinafter 

designated as .GRAN~ES, W _! T N E §_ S E T H : 

That the GRANTORS for the considerations, purposes, covenants 

and agreements as hereinafter set out do hereby lease, let and demise 

unto the said GRANTEES, the following lands in Boone County, Arkansas, 

to-wit: 

A part of the Northwest Quarter Southeast Quarter, North 
Half, Southwest Quarter and South Half Northwest Quarter, 
all in Section 27, Township 21 North, Range 21 West, 
Boone County, described as follows: 

Beginning at the Southwest Corner of the Northwest Quarter 
Southwest Quarter, thence North 990 feet to the center of 
Clary Road; thence in a Northeasterly direction in the center 
line of said road 1172.6 feet to the North side of the said 
Northwest Quarter Southwest Quarter at a point 965 feet East 
of the Northwest Corner thereof; thence North 32 Degrees East 
along and with the center of said Clary Road 390 feet to the 
center of Boone County paved road; thence North 31 Degrees 
West and with the centt;!r of sai=d.Boone County paved road 235 
feet to Mi.~s~un::-i- · ?~fJM~-:·:~.~~,~~~.:~~:~.1-l.t~?f-Way at a point 150 
f7et _S<:>,:gt~westerwaFd'l;.:f~:~~rtt-~~-a!C~~~~ly· _to the existing center 
lJ.ne of MJ.ssouri -pa;~J:fi~· ... R~·!iil~b rri·~i'l-;tr'ack; thence Northwest-

a • , ,'.: 'f • 't "\ :, • • 0 
• .1' 1, ~ "1 

wardly para~l.@l,. 'wi~J;l· safdl .e~i~tiry;(j·· ce~ter line 370 feet; thence 
Northeast~a:t;.dly·,_ )1y a straight 'J:~_j ·: iadially to said existing 
center line o:E· s-aid main' track 100. 1 feet to a point 50 feet 
Southwestwardly from and radi~lly to said existing center line; 
thence Southwe·stwardly parallel ·wi t·h said existing center line 
1497 feet to a point 50 feet Southwestwardly from and radially 
to said. existing center line; thence Southwestwardly, by a 
straight line, radial~y to said existing center line 135 feet; 
thence Sou~h~astwardly, parallel w.i th said existing center line 
244 feet; thence Northeastwardly,,by _a straig~t line, radially 
to said existing center line 100 feet'; thence Southwest 
along the North side of lands described in Deed dated February 
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Outline 

TECHNICAL PRESENTATION 

• CHRONOLOGY 

• GEOLOGY AND HYDROGEOLOGY 

• HISTORY OF INVESTIGATION 

• INTERPRETATION OF · 
ANALYTICAL RESULTS. 

• INTERIM ACTIONS 

• HYDROGEOLOGIC ASSESSMENT 
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STATIONS 

.. - ... _ LJ1Y.J2W112rul__. __ 
JAN fEB MAR 

NORTHWEST 
•;oi.I.\~UAA».Ai-

EUREKA SPRI~GS 2. 77 3el1 3e81t 
FAYETTEVILLE EXP STA 2.56 3e04 3.36 
GRAVETTE .I 2 • 34 2. 91 3.46 
HARRISON • • • LEAD HILL 2.68 3e20 3.26 

ROGERS i 2. 58 3·02 3.52 
¢'-~ 

" DIVISION l·~<~ ~-7 ,3 ·13 3e53 

APR 

4.48 
4.77 
4.70 
• 

4.06 

4.57 
...... _.. 

4.59 

·--·-..., 

I 

PRECIPITATION (In.) 
. ··-. ··--- -·-

MAY JUNE JUlY AUG SEPT OC1 HOV DEC AHN 

6.55 5e61 3.89 3.69 4.35 3e71 3.55 z.e3 48.44 
5.98 5.o7 3.63 3.38 4.10 3.55 3.23 2.54 45.21 
6,18 5.21 3el5 3e28 4.52 3e7l 3.04 2e46 44e96 
• • • • • • • .. • 5.15 4.52 3.45 3.02 3.23 2.99 3.20 2.52 41.28 

6.09 5a39 3.92 3.51 4.64 3.77 3.23 2elt7 46.77 
..__ .. .:..;.1 

,1~ . 6.08 5.14 3.59 3.31 4.o·a 3a57 3.25 5.85 
~...a!w.i-

.~ . .. , .. 
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FLOW 

• 

EXPLANATION 

- FLOW DIRECTION OF LEACHATE 

I~ LEACHATE-ENRICHED GROUND WATER 

Plan view of flow of contaminated ground water in aquifer 
with solution porosity. 

-··-·----- -·-·----· --- ..... ··-· --· 



• 
~~lURE AND OCCURRE~CE 

UNSUCCESSFUL 
WELL 

WATER TABLE 

Oc=urrence of gro~~d water in a crevice system 
(Davis and OeWeist, 1966). 
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CONTAMINATED 
"-t:' GROUND WATER .. 
- ~~ .... ~ 
~ . . ~ ... 

FRACTURES 

Plan view of contaminated ground water in bedding planes and 
fractures in a rock aquifer, caused by leachate from a landfill 
{Hiller et al., 1974). 
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Sand and Gravel 

Consolidated Rock 

Carbonate Rock 

Volcanic Rock 
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OMAHA 

GEOLOGIC UNITS 
Approx. 

Thickness 
Ark wood (ft.) 

D BOONE FORMATION- LIMESTONE, RED CLAY 
100 

AND CHERT WHERE WEATHERED 

D ST. JOE MEMBER- CRYSTALINE LIMESTONE 
HIGHLY SOLUABLE (SPRINGS AT BASE) 

30 

D CHATTANOOGA SHALE- CLAY/SHALE LOW 

PERMEABILITY 
30 

D POWELL DOLOMITE/LIMESTONE, DENSE, LOW 
300 

PERMEABILITY 

D COTTER DOLOMITE-WATER BEARING ZONE 

(NOT EXPOSED> 
500 
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EXTERNAL EFFECTS ON 
HYDROGEOLOGIC SYSTEM 

• TUNNEL COLLAPSE 
• Blasting 
• Rebuilding _ 

• TRAIN DERAILMENT 

• FLOODS 

• DROUGHTS 



STATE OF ARKANSAS 
Report of Water Well Construction County In which well Is located: 

4J¥J BDOAI£ 

1. Total Depth of Well __________ ~~~~;;2""-.---j 
2. W~ler Producing Formation: 

3. Method of Construction: 

Rotary Cable }\ Driven ___ Jelled __ Bored __ Dug __ if-3;.Ll~~~..l:..~~~~*--r-7!'--~--::or--l--?~~-~'_f.._{2~ 
4. Waler Level Below Land Surface /6 0 , fl.!--..!:::::::S:::~~~~~~~~U!Ja:::l~.:Z.~~~-.J-.6.~L-..J..Ja.J.U2.. 
5. Gallons per Hour Gallons Minute Y.. 

6. Well disinfected with _____ ..:::a~~...lO::::__J...Y..:o~X'-+--------,-. 

u:c;d to:a: ~l. wilh--~.fd~_'' __ Diameter .s/X.11J; t) 
B. Cemented from ·ft. to ________ _ 
9. Casing Perforated from fl. to ______ _ 
10. ~,Lm:k#ftll~rritttr---~~----------·~ 

ll.Gravel Pack from __________ _ 
12.Screen Diameter: 
_______ ,inches trom _______ fl. to _____ _ 

13.Type Screen _______ Fillings _____ Siot Size_· ---1 

14.Use of Well: 
v 

DOMESTIC IRRIGATION MUNICIPAL 

Mail lor Committee on Water Well Construction- 3815 W. Roosevelt Road - Little Rock, Arkansas 72204 

GEOLOGY COPY FORM NO. WD·l 

····-------····- --·- ----··-··. ·----··------·---··-------·-· --··------·---··,----·------------------'------=------
--------------·-





. Owner of Well 

Well Contractor tF§ ;'; / .. .r) )v V I ' 

Driller Name and No.~\.~.' Ji ;\1' //oS E Y T.S · 

Date Well was Completed ?' - ;;_~ 0 ·-

. ·. ~~c:· (,} ·) 
1. Total Depth of Well e:=---!P z;"' . ._, · ~ Ft. 

2. WaterProducingFormati~~ 0 Ft. 

To _. i:>S' D Ft •. · 

3. Water Level Below Land Surface ___ ..L.St..G·._· 0:___0 __ _ 
//" D 4. Gallons per Hour /1 ,,. .... 

5, 

6. 

7. 

8. 0 

C!IJ }>IJ 

9. Uso of Well: · Domestic Irrigation Municipal 

Form No. ~WD-3 

Other : 

Description and Color of Formation·~ · Depths 
(sand, shale, sandstone, etc.) · · from 

.') J. ,}· ,J . ..., .. 
/1 ll'"C../~ '"t' L-1 d I .: •... 0 

.;.! b 0 -
-. a·='i/ .·l'~i : &~ 

;j .... 
0, ;" ••• • • 0 

• ~ • ' ~r • • 
·'' .... 

. ·. . ·. 

• In feet 
to 

•. ., 1.· {) ...... 

i 
:l 
I 
I 

\ 
I 
I 
I 

Remarks: · · · ' · · (!!)• 
Signed: § t£t · (;:h·l aLJ? . Dat•i . !L- I:;( · .. 

:· · ·Mail to: Com mitt .. on Wator Wall Construction, 2915 So. Pine SlrHt. 
• • :, • ; . · Llule Rock, Ark11nsas 7220-4 . 

· .. : ····•·. ·;: ·, ·GI~OLOGY COPY ' 

'· 

~----- ---------===-=-=·-=-.:..;-··:..:..:..:.···=---=--=-=·--=-;:::.:.···...:;.o;;;···------...... -----.......... ------------------------



STATE OF ARKANSAS 
Report of Water Well Construction NEw wELL lx I REPLACEMENT wELL D County In which well Is located1 

~ Bool(f. 
(Please print or type) 

OWNER OF WELL ___ 7J'b""O"""iH-~;.,;;o;;i;*i;~~i;;;;;;;.-_..:~.:.----1Wel) Is near_::---:::-:-;:~~~;;,;;~~~#-~..P,~ 
WELL CONTAACTOR---~~~7-~~~~~-~~------------~--~--~ -~~~~~~----

CONTRACTOR LICENSE NO.=--+oL~.:.J..£-1--.fr.,...-----:-----:---:-------l 
NAM E OF DR I LLE R __ .p......,~._.::-'--'-=,-.,~~-/rf.L..!;~~,z:__-_,_,_..,,...---l 
DR ILLER REGISTRATION NO._.:::t2:!3:-:/::!.~ft===~.£d:.~L;_2:i~_,__l 
DATE WELL WAS COMPLETED _______ -b-----

1. Total Depth of Well __________ -~o..,~-~3~0~0~.," .. ··_, __ -loescription and Color of Formalion1 
2. W~ter Pcoducing formation: From '"" • :2 77? ft. (Sand, Shale, Sandstone, etc.) 

To .:? I .s- u.;-:---r.-r-J7"""':-.c&...I'-"-'~==--L.LJ~..!....J.-----+---..t...,...o::::..____:~+--
3. Method of Construction: p.Av~~~l..cG'7-.0:::o/:22}:~1&:~~~---_::....__jl-~~__:-!-2~...:._ 
Rotary Cable )\ Driven ___ Jetted __ Bored ___ Dug_-J_-:2~_a::¥~~~~::;=:l1::_~:_.,.-_, _ __, _ _,.. _ _f_-(.~L-U:.LJ(L_ 
4. Water Level Oelow Land Surface ______ ~~~~u~~~----ft.~-~~~~·~~~~~~~~~~~~~~~~~~~~~~~~ 
5. Gallons par II our -~.L/.JO.L.J.{>J-__ .::.G:-=al71o:!.!n~s ~p!:!er_:t.:!!.tl:!:' n.::.u~te:._...:,·_.~.l:._:_~..:._ ___ f--------------------1-----l~--

6. Well disinfected wilh----~a~!!t'--!::o::...-Jy'--..LoLLX~------:-

t_'c!-1. J from Q ft. to/ 0 

ll.Gravel Pack from ft. to ft. Mltii+JfHil 
12.Screen Diameten .. TER-\ilftl-OONSfffiJeffflt;-

Inches from u. to fl. 
13. Type Screen Fillings Slot Size · Signed: gfa. 
14.Use ot Well• 

v Dale1 Mz 7b 
DOM£5TIC --iRRiGATION MUNICIPAL OTH£R DAY YEA It 

Mail to1 Committee on Water Well Construction- 3815 W, Roosevelt Road - Little Rock, Arkansas 72204 

GEOLOGY COPY FORM NO. WD·l 

····----·~·-- -··- ··--··-· ... ·-·-·-··-----··--_ .. __________ .... _. ___ ,_,,, ______________________ _.:.. ____ _ 



·--------· ·----··-----·-- ·-----------------

5. rftno,.J ~ bM -e .3 .£ ~.t:J .:: 

-~tinlw:::. t ;y; v At lt-td . d'D -4k. 

9. Use of Well: Domestic Irrigation Municipal Other 

Form No. AWD-3 Mail to: Committee on Water c nruc son, 2915 So. Pine Strcor, 
Lhtlo Rock, ArkanJal 72204 

CUSTOMER COPY ·. 
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Geraghty & Miller, Inc. 

103-4 •• 
780 

CANNERY 
1127.1 

SPRING 

CRICKET SPRING 
114 0. 9~::::::=====:::::::-........ 

BEHREN"S WELLS 

1168 
150&.470 ij 

II 
II ,,.x 

•x=::::-- 'l/ I '--:::: 
BlAMING~ A~
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Borehole 
No. 

BH-1 

BH-2 

BH-3 

BH-4 

BH-5 

TABLE I 

Summary of Drilling Locations 

Location 

Concrete pad 3.5 ft. 
north of treatment 
building, 4.0 ft 
east of west edge 
of concrete pad 

11.5 ft north of 
BH-1 (5 ft north 
edge of concrete 
pad) 

Approximately 75 
ft southeast of 
southeast end of 
treatment build
ing, on south side 
of trolley track 
leading out of 
treatment cylinder 

Southeast end of 
stack yard, 
adjacent to wood 
chip pi"le 

Northeast side of 
stack yard approx
imately 250 ft 
east of treatment 
building 

Drilling 
Method 

Mud rotary with 
tri-cone bit 

Mud rotary with 
tri-cone bit 

Solid-stem auger 
to 7 ft depth mud 
rotary wiith tri
cone bit, split 
spoon and core 
barrel 

Solid-stem auger 

Solid-stem auger 

.. - ........ ,.,..~~ 

Total 
Depth 

(Ft) 

8.53 

14.50 

37.00 

10.00 

10.00 

·-···- . "'. ·------ _____ _..,.,. 

"'· 
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TABLE II 
Lithologic Log of Soil Boring BH-1 

Description 

Concrete slab •.••.••••••.•••••.••.•..••••• 

Void . ................................ · .... . 

Oily water (app. 60% H2 0, 30% oil, 10% 
sol ids) ..... : ............................ ·. 

.o 

Depth 
(ft) 

. 33-

.33-

.33 

1.33 

5.33 

Boone Limestone ••••••••••••••••••••••••.•• ~ 8.5 

Description 

Lithologic Log of Soil Boring BH-2 
Depth 

( ft) 

Redclay matrix with SO% chert fragments, 
strong odor of aromat~c hydfocaroons •••••• 

Red clay matrix with 50-70% chert 
fragments, strong odor of aromatic hydro-
carbons ••••••••••••••••••••••••••.•••••••• 

100% clqx (no chert fragments) sliaht 
odor of aromatic hydrocarbons •••••.•.••••• -
Red clay matrix with approximately 25% 
cnert fraaments, slight g~r of ar~ic 
hyarocaroons ••••••••••• ·-················· 

BonpQJ,i~e§tnnp massive, reddish-brown 
matrix with 30% chert fragments and 
numerous clay stringers ••••••••••••••.•••• 

0 

2.5 -

9.0 -

10 

6-

2.5 

9.0 

10.0 

12 

14.5 

Thickness 
( ft) 

.33 

1.0 

4.0 

3.2 

Thickness 
( ft) 

2.5 

6.5 

1.0 

2.0 

2.5 

... - - ·-·· . __ ... ·--- --· -~ -··· - --· ···--- ______ :._. ______ . --·----~-· ./ 



TABLE III 

Sampling Locations and Water Quality Results, AJ:kwood Plant 

Sample 
No. 

BH-1-1 

OM201 

OM202 

CM203 

CM204 

Ot-1205 

Location 

"Sinkhole" along 
north side of treat
ment plant 

Cricket Spring, 
approx~tely 0.15 
miles NW of Arkwood 
well · 

Birmingham's old 
well approximately 
0.10 miles NW of 
Arkwood well. 

Disposal ditch, 
approximately 325 ft 
NE of Arkwood well. 

Willy Tate ~esidence 
aP9rox~tely 1.0 mile 
NW of Arkwood well. 

Sp~ing at SE end·of 
RR tunnel, at=Proximate
ly 0.6 miles SE of 
Arkwood well. 

*NO - Not Detected 

Acid Extractable organic 
Compounds in Parts 

per billion 

PCP (84,700) 

PCP (3,320) 
2 Methyl 4 

6 Dinitrophenol (trace) 

NO* 

I?CP (5 ,038) 

NO* 

NO* 

Base Neutral Extractable 
Organic Compounds (PNA's) 

in parts per billion 

Naphthalene (68) 
Acenaphthylene (28) 
Phenanthrene (36) 
Anthracene (15) 
Pyrene (trace) 

NO* 

NO* 

Acenaphthene (trace) 
Phenanthrene (271) ..... 
Fluoranthene (99) 
P~ene (174) 

Phenanth~ene (trace) 

NO* 

~ .. ? ,..;.~ 
~ 



~-·----·-- - .. -·~ -·· --- ·-· ··- -·· . ....,.- ' 

Lithologic Log of Soil Boring BH-3 

DescriPtion 

Clav matrix, red, dry & sticky with 
~ing amounts of chert fraoroents, strong 
odor of aromatic hvdrocaroons ••••••••••••• 

100% clav matrix with trace chert 
fragments, strona odgr of aromatic hydro-
carbons . ................................. . 

75% clav matrix with 25% chert fragments, 
no no~lceable odor of aromatic hydro-

. 0 

18 

Depth 
( ft) 

18 

20 

Thickness 
( ft) 

18 

2 

carbons, Lost drilling fluid circulation I at 26.5 ft depth.......................... 6.5 20 26.5 

I.~~ ~ """"" ~ st c ir cul a ti on zone) • • • • • • • • . • • • • • • c....__...,_2 "'-6 o_._5 ___ 3_o_._o _____ 3_._5_~ ...... 

Boone Limestone matrix, 25% chert 
fragments, numerous clay stringers 
(recovered 4 ft core) Terminated drilling 
at 37ft depth •••••••••••••••••••••••••••• 33 37 

Lithologic Log for Soil Boring BH-4 

Desc::iption 

Clav matrix, red, 50-70% chert fr~ments, 
clay is plastic and stlcky. Noticeab~e 
aromatic hydrocarbon odor •.•.••••.••••.••• 

Augering ter~inated at 10 ft depth 

0 

Depth 
( ft) 

Lithologic Log for Soil Boring BH-5 

DescriPtion 

Clay matrix, red, plastic and sticky, 50% 
... :._ ... _ ... _o.aments, No detectable odo't' of 
af..Jwai:.!.C ;ycro-car~ons ............. · ....... . 0 

Depth 
( ft) 

10 

10 

4.0 -
Th ic!-<ness 

( ft) 

10 ---
Thickness 

( ft) 

10 

---- -- --- ... - - ·---· - ·-----· ~·-
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POTENTIAL SOURCES 

1. SINKHOLE 

2. RAILROAD DITCH 

3. STACK YARD, INCLUDING 
WOOD CHIP PILE 



... " ' 

w 
0 
< 
u. 
a: 
~ 
(/) 

c 
z 
< 
-l 

~ 
0 
-l 
w 
CD 

1-
w 
w 
u. 

0 LAND SURFACE 

10 

20 

30 

-
40 =:c:::l I ' 

I::?=ST. J ~E M EM BER~::r:~::::;::r::l 

- -VOID 

~~CHATTANOOGA SHALE·:-

-------------------------70 

OPEN 
HOLE 

.... -..--PCP 



Geraghty & Miller, Inc. 

1320.6 
800 

DUGAN WELL 
X 
!I 1320.8 

700 

. ,.... 
~ 

1214.9 
78+ 

EXPLANAJ"ION 

• 

• BUILDINGS/HOMES, ETC. 

X WELL LOCATION 

I • 

1320.6 WELL ELEVATION !FTl 
800 WELL DEPTH CREPORTEDl CFTl 

.,.-- APPROXIMATE PLUME BOUNDARY 

~ POTENTIAL FLOW DIRECTION 

I 

• 
OMAHA CITY 

WELL a .• 
1352.4 • 
2100 •• 

• • .... 
• • .. . .. . ... · • • • • • • •• • • • 

••••• 

-<-;. 

• . \ 
II 

: ll. 
II 

/~I· 
\'d}· 

"""" TUNNEL 

~ I SOUTH WALL 

-~~/SPRING 
":--... ' 

_.....-\,__ 
MARSH_.---
1080.7 

Oe==s;;;;=l;O;;O 0 F T 
Approx. Scale 



CRICKET 
SPRING 

EXPLANATION 

0 CONCRETE 

D SHALE 

D LIMESTONE 

D DOLOMITE 

,. ,, 

STACK 
YARD 

0 

· VOID 

200 

Approx. Scale 

1200 

1100 

m 
r 
m 
< 

:fOOO > 
-1 
0 
z 
"'11 
m 
m 
-1 

·900 
3: 
(/) 
r 

·aoo 

700 

·' ... 



, 
(,• } 

INTERIM ACTIONS 

• REMOVAL OF STAINED SOIL 

• Disposal Di_tch 
• Yard {Incl. Wooc) Chips) 

• MONITORING PROGRAM 
{Determine Impact of Soil Removal) 



' 'II , 

. . 

•SAMPLE TEST PARAMETERS 
=-~ .. 

-PCP 

-PHENANTHRENE 

-ADDITIONAL PARAMETERS 
·WHERE APPLICABLE 



,, . . ., 
' ,,, 

Jf ) 

•SAMPLING FREQUENCY 

-MONTHLY PRIOR TO 
SOIL REMOVAL 

-WEEKLY FOR ONE MONTH 
AFTER SOIL REMOVAL . 

-MONTHLY THEREAFTER 

. ~~.. . 



•SAMPLING LOCATIONS 

-CRICKET SPRING 

-CANNERY SPRING 

-BINHAM WELL & CISTERN 

-4 CASED BOREHOLES 
.A.LONG RR. TRA.CKS 

-MILES WELL 

-WELLS THAT PREVIOUSLY 
CONTAINED ORGANICS 

' . 



POTENTIALLY SOLUBLE 
CONS.TITUENTS IN CREOSOTE 

BENZENE 
TOLUENE 
XYLENE 

NAPHTHALENE 
ACENAP.HTHENE 

*PHENANTHRENE 
ANTHRACENE 
FLOUR ENE 

*CARBAZOLE 

·~-
.. 

Light fraction 
lo~t during . 
preserving process 

Primary constituents 
of residues 

*= Most mobile in ground water 
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&EPA 

·. 

.e 

United States 
Environmental Protection 
Agency 

Environmental Monitoring and 
Support Laboratory 
Cincinnati OH 45268 

Research and Development 

...... 

Test Method 

Polynuclear Aromatic 
Hydrocarbons Method 610 

1. Scope and Application 
1.1 This method covers the 
determination of certain polynuclear 
aromatic hydrocarbons (PAH). The 
following parameters may be 
determined by this method: 

·Parameter STORET No. 
Acenaphthene 
Acenaphthylene 
Anthracene-

·'< ·;. 34205 

Benzo (a) anthracene 
Benzo (a) pyrene 
Benzo (b) fluoranthene 
Benzo (ghi) perylene 
Benzo (k) tluoranthene 
Chrysene 
Oibenzo (a. h) anthracene 
Fluoranthene 
Fluorene 
lndeno (1. 2. 3-cd) pyrene 
Naphthalene 
Phenanthrene 
Pyrene 

34200 
34220 
34526 
34247 
34230 
34521 
34242 
34320 
34556 
34376 
34381 
34403 
34696 
34461 
34469 

-+· -=.:.~ 

CAS No. 

83-32-9 
208-96-8 
120-12-7 
56-55-3 
50-32-8 

205-99-2 
191-24-2 
207-08-9 
218-01-9 

53-70-3 
206-44-0 

86-73-7 
193-39-5 
91-20-3 
85-01-8 

129-00-0 

1.2 This is a chromatographic 1.3 This method provides for both 
method applicable to the high performance liquid 
determination of the compounds listed chromatographic (HPLC) and gas 
above in municipal and industrial chromatographic (GC) approaches to 
discharges as provided under 40 CFR the determination of PAHs. The gas 
136.1. When this method is used to chromatographic procedure does not 
analyze unfamiliar samples for any adequately resolve the following four 
or all of the compounds above, pairs of compounds: anthracene and 
compound identifications should be phenanthrene; chrysene and benzo (a) 
supported by at least one additional anthracene; benzo (b) fluoranthene 
qualitative technique. Method 625 and benzo (k) fluoranthene; and 
provides gas chromatograph/mass dibenzo (a. h) anthracene and indeno 
spectrometer !!3C/MS) conditions (1, 2. 3-cd) pyrene. Unless the 
appropriate for the qualit'!tive and purpose for the analysis can be served 
quantitative confirmation of results by reporting the sum of an unresolved 
for many of the parameters listed in pair, the liquid chromatographic 
Section 1.1. using the extract approach must be used for these 

'--------------------------------------------------~P~~~~~-~ttti~~w.Qd ______ ~----~.~-~----------



INTERIM MONITORING PROGRAM 

•SAMPLING LOCATIONS 

•SAMPLING FREQUENCY 

•SAMPLE TEST PARAMETERS 

· .. 



• 

HYDROGEOLOGIC ASSESSMENT 

• Determined After lnter.im 
. . . 

Action Monitoring 

• Will Consist of: 

• BORINGS (Continuous) 

• MONITOR WELLS . 
(Varying Depths) ~. 

• WIER (Springs) 



1981 

4 
1982 - 1981 

1985 

ARKWOOD 
SAMPLE ANALYSIS RESULTS 

ARKANSAS DEPARTMENT OF ECOLOGY 
& POLLUTION CONTROL 

McCLELLAND ENGINEERS 

GERAGHTY & "ILLER/McKESSON 



1981 
ARKANSAS DEPARTMENT OF ECOLOGY AND POLLUTION CONTROL 

SAMPLING DATE: OCTOBER 6~ 1981 
PARAMETER: PENTACHLOROPHENOL 

WOOD CHIP/SAWDUST PILE: 23~000-30~000 PPM 

DITCH-SOUTH OF RAILROAD TRACK: 5~600 PPM 

RAILROAD TUNMEL AREA: 2-3 PPM 
~ ... 

WATER FROM ARKWOOD DRAIN PIPE: . 18-21 PPM 

ARK}fOOD WELL: <0.01 PPM 



r • 
1982- 19~ 

McCLELLAND CONSULTING ENGINEERS 

oc--r ,_. t-4c 
SAMPLING DATES: APRIL 1982 --
LABORATORY: 

METHOD: 
PARAMETER: 

DETECTION LIMITS: 

REPORTED RANGE: 

LOCATION 

CRICKET SPRING: 
BINAN WELL: 

AMERICAN INTERPLEX COMPANY 
LITTLE RocK~ ARKANSAS 

EPA 604 
PENTACHLOROPHENOL 
GC/ECD-PFBB~ 0.59 PPB (0.00059 PPM) 

GC/FID~ 7.4 PPB {0.0074 PPM) 

<0.00005 - 97 PPM 

RANGE 

0.00064 - 97 PPM 

<0.008 PPM 

OLD BIRMINGHAM WELL: 0.011 PPM 

BEHREN CISTERN: 
BEHREN WELL #1: 

BEHREN WELL #2: 
RAILROAD TUNNEL SPRING: 

0.48 - 5.6 PPM 

<0.00005 - 0.0013 PPM 

<0.00005 - 0.37 PPM 

<0.00005 - 5.6 PPM 



• • 
1985 

McKESSON 84VI RONMENTAL SERVICES 
GERAGHTY & MILLER 

SAMPLING DATES: MAY & JUNE 1985 
EPA 625 - GC/MS 

PENTACHLOROPHENOL 
METHOD: 
PARAMETERS: 

POLYNUCLEAR AR0f1ATIC HYDROCARBONS 

LOCATION 
BINAN WELL 
BIRMINGHAM (ll.D WELL) 

CRICKET SPRING 
BEHREM - WELL #2 
RAILROAD TUNNEL SPRING 
SWAMP EAST OF RR TUNNEL 
DITCH SOUTH OF RR TRACK 
BENEATH CONCRETE PAD 

TREATING ROOM APPROACH 
WOODCHIP AREA 
ARKWOOD WELL 
OMAHA CITY WELL 

PCP 
<0.005 PPM 

0.011 PPM 

2-5 PPM 

<0.005 PPM 

<0.005 PPM 

<0.005 PPM 

10_,000-30_,000 PPM 

16 - 7_,000 PPM 

800 PPM 

<20 PPM 

<0.005 PPM 

<0.005 PPM 

PfiA 

<0.005 PPM 

0.06 PPM 

<0.005 PPM 

<0.005 PPM 

<0.005 PPM 

1.4 PPM 

UP TO 3_,600 PPM 

0.2 - 2.,700 PPM 

200 PPM 

<20 PPM 

<0.005 PPM 

<0.005 PPM 
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LAW OFFICES 

WALKER & CAMPBELL 
SUITE 300 SECURITY PLAZA 

P.O. BOX 729 

HARRISON, ARKANSAS 
72602 

• 
WILLIAM S. WALKER 
GENE C. CAMPBELL 
GAIL INMAN·CAMPBELL 

September 10, 1986 

Mr. Phillip Deish 
Attorney at Law 
P.O.Box 9583 
Little Rock, Ar 72219 

RE: ARK. DEPT. POLLUTION VS. HALLIE C. ORMOND 
ET AL, BOONE NO. E 86-293 

Dear Mr.Deish: 

Enclosed herewith please find copy of Motion to Dismiss 
and Brief in support thereof, filed this date on behalf 
of Mountain Enterprises, Inc. in the above matter. 

GCC:l 
encl. 

Very truly yours, 

TELEPHONE 
AREA 501 
741·3448 



• • 
IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND 
ECOLOGY 

vs. CIVIL ACTION NO. 86-293 

HALLIE C. ORMOND, 

PETITIONER 

ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C.C. 
GRISHAM, MARY JO GRISHAM, 
AND MASS MERCHANDISERS,INC. RESPONDENTS 

MOTION TO DISMISS 

Comes now separate defendant, MOUNTAIN ENTERPRISES, 

INC. and for its Motion states: 

(l) 

That it is a dissolved corporation and files its 

Motion pursuant to Ark. Stats. 64-904. 

( 2) 

That the Complaint fails to allege facts sufficient 

to· state a cause of action against it and should be 

dismissed. 

( 3 ) 

That any cause of action against it is barred by 

the statute of limitations and laches. 

WHEREFORE, separate Defendant MOUNTAIN 

ENTERPRISES, INC. moves the Court to dismiss 'the Complaint 

as against it, at costs to Plaintiff and for all proper 

relief. 

MOUNTAIN ENTERPRISES,INC. 

BY:. ~::::._-9:::;;:::<::.-~~-~~~~ 
GE C.C.A. PBELL 
WALKER &'CAMPBELL 
P.O.BOX 729 
HARRISON,AR 72602 

CERTIFICATE OF SERVICE 

I, GENE C. CAMPBELL of WALKER & CAMPBELL hereby certify 
that I have served a copy of the foregoing Motion on the 
Plaintiff herein by forwarding a true and correct copy 
thereof in teh u.s. Mail at Harrison, Arkansas, with 
sufficient postage and the return address of said .attorneys 
thereon, properly addressed to Mr. Phillip Dei~h, Attorney 
at Law, P.O.Box 9583, Little Rock, Ar 72219, Plaintiff's 
attorney of record this lOth day of Se tember 1986 

G 
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BRIEF 

This corporation was dissolved May 2, 1978, and the 

action herein alleged clearly relates to actions of others 

taken over five years ago and should be barred by limitation 

and laches. A Motion to Dismiss under ARCP 12 b(6) should 

be granted. 
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H. MAURioE MITCHELL 
RICHARD ./{~.J.\TILLI~S 
JOHN s. SELIG 
JOSEPH W. GELZIJ:iE 
W. CHRISTOPHER BARRIER 
JERRY D. JACKSON 
JIM GuY TUCKER 
EUGENE G. SAYRE 
BYRON FREELAND 
KENT FosTER 
ALI...A.N GATES 
PAT MoRAN 
W. H. L. WooDYARD, ill 
MicHAEL C. O'MALLEY 
JOHN C. LESSEL 
DoAK FosTER 
JAMES E. SMITH, JR. 
JEAN D. STOCKBURGER 
ANNE RITCHEY 
DEBRA K.BROWN 
SusAN GuNTER 
CRAIG WESTBROOK 
W. KIRBY LOCKHART 
JoYCE KINKEAD 
DouGLAS B. WARD 

LAw OFFICES 

MITCHELL, WILLIAMS, SELIG, 

JACKSON &TUCKER 

1000 SAVERS FEDERAL BUILDING 

CAPITOL AVENUE AT SPRING STREET 

LITTLE RocK, ARKANsAs 72201 

TELEPHONE 501-376-3151 

JACKSONVILLE OFFICE 

1202 WEST MAIN STREET 

JACKSONVILLE, ARKANSAS 72076 

TELEPHONE 501-982-9411 

September 9, 1986 

Mr. Phillip s. Deisch 
Chief Counsel 
Arkansas Department of 
Pollution Control & Ecology 
8001 National Drive 
P. o. Box 9583 
Little Rock, Arkansas 7~209 

Re: Arkansas Department of Pollution Control 
& Ecology vs. Hallie c. Ormond, et al., 
Boone Chancery No. E-86-293 

Dear Phil: 

MARCELLA J. TAYLOR 
TIMOTHY W. GROOMS 

RICHARD C. JANS 
CYNTHIA J. DAVIS 
LANCE R.MILLER 
SANDRA L. SMITH 

TRACY BARGER 
WALTER G. WRIGHT, JR. 

SHERRY P. BARTLEY 
JAMES B. SPEED, ill 

T.ScoTT CLEVENGER 
LYN PEEPLES PRUITT 

COUNSEL 
W. B. RILEY 

EDWIN F. JACKSON 
MICHAEL K. WILSON 

01' COUNSEL 
HENRY E. SPITZBERG 

I am enclosing a copy of the Answer and 
Cross-Complaint of Mass Merchandisers, Inc. which we are 
filing in the above-mentioned matter. 

If you have any questions, please do not hesitate to 
call. 

AG:gs 
Enclosure 

cc: John Haley 
Bill Doshier 

Very truly yours, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

By iliL_~ 
Allan Gates 



IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND 
ECOLOGY 

vs. CIVIL ACTION NO. E-86-293 

HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM, 
and MASS MERCHANDISERS, INC. 

PETITIONER 

RESPONDENTS 

ANSWER AND CROSS-COMPLAINT OF MASS MERCHANDISERS, INC. 

Respondent Mass Merchandisers, Inc. answers the 

Complaint of Petitioner, Arkansas Department of Pollution 

control and Ecology, as follows: 

1. Mass Merchandisers, Inc. ("MMI") admits the 

allegations contained in paragraph l of Petitioner's 

Complaint. 

2. MMI admits the allegations contained in paragraph 

2 of Petitioner's Complaint. 

3. MMI admits the allegations contained in paragraph 

3 of Petitioner's Complaint. 

4. MMI admits the allegations contained in paragraph 

4 of Petitioner's Complaint. 

5. MMI admits the allegations contained in paragraph 

5 of Petitioner's Complaint. 

6. MMI admits that in 1973 Respondent Ormond leased 

the Arkwood site for a period of twelve years to Mountain 

Enterprises, Inc., an Arkansas corporation which was then a 

wholly-owned subsidiary of MMI. MMI admits that it has been 

at all times pertinent to this litigation an Indiana 

corporation authorized to do business in Arkansas. MMI admits 

that Mountain Enterprises, Inc. was dissolved in 1978. MMI 

admits that it is a former operator of the wood treating plant 

at the Arkwood site. Except to the extent specifically 

admitted herein, the remaining allegations of paragraph 6 are 

denied. 
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7. MMI admits the allegations contained in paragraph 

7 of Petitioner's Complaint. 

8. MMI admits that during the operation of the wood 

treating plant at the Arkwood site, Respondents Hallie ormond, 

c. c. Grisham, Arkwood, Inc., and MMI used creosote and 

pentachlorophenol to treat wood products. MMI admits that in 

the course of operations of the wood treating plant by 

Respondents Ormond, Grisham, and Arkwood, Inc., waste 

products, including pentachlorophenol and pentachlorophenol

contaminated wastes, were handled and stored in an unprotected 

manner whereby wastes were spilled or spread on surface soils 

or stored in open pits; and were disposed of by surface 

dumping or dumping into crevices on the property or otherwise 

applying it to the land surface. Most of these practices 

ceased prior to the lease of the Arkwood site to Mountain 

Enterprises, Inc., and MMI's operation of the wood treating 

plant. Upon initiating its operation of the wood treating 

plant, MMI took steps to reduce the volume of wastes generated 

and improve the method and manner of their disposition. At 

all times, MMI's disposition of wastes conformed within 

applicable regulatory requirements and industry customs and 

practices. Except to the extent specifically admitted herein, 

all remaining allegations contained in paragraph 8 are denied. 

9. Paragraph 9 of Petitioner's Complaint states a 

legal conclusion and, as such, requires no response. To the 

extent Paragraph 9 of Petitioner's Complaint is deemed to 

contain or constitute an allegation of fact, MMI is without 

information or knowledge sufficient to form a belief regarding 

the truth or falsity of the allegations contained in paragraph 

9 of Petitioner's Complaint. 

10. Paragraph 10 of Petitioner's Complaint states a 

legal conclusion and, as such, requires no response. To the 

extent Paragraph 10 of Petitioner's Complaint is~deemed to 
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contain or constitute an allegation of fact, MMI is without 

information or knowledge sufficient to form a belief regarding 

the truth or falsity of the allegations contained in paragraph 

10 of Petitioner's Complaint. 

11. MMI admits that trace levels of 

pentachlorophenol and creosote-related compounds have been 

detected in springs and surface waters immediately adjacent to 

the Arkwood site. MMI affirmatively asserts that the presence 

of these trace levels of pentachlorophenol and 

creosote-related compounds is caused directly by the disposal 

practices of Respondents ormond, Grisham, and Arkwood, Inc. 

MMI specifically denies that any of its disposal practices or 

any actions of Mountain Enterprises, Inc. are related to the 

trace levels of pentachlorophenol and creosote-related 

compounds observed in any samples. Except to the extent 

specifically admitted herein, MMI denies the remaining~ 

allegations contained in paragraph 11 of Petitioner's 

Complaint. 

12. Paragraph 12 of Petitioner's compl~int states a 

legal conclusion and, as such, requires no response. MMI 

specifically denies that its conduct or the conduct of 

Mountain Enterprises, Inc. ever constituted the placement of 

wastes in a location where they would be likely to cause 

pollution of waters of the state in violation of Ark. Stat. 

Ann § 82-1908 subdivision 1. 

13. Paragraph 13 of Petitioner's Complaint states a 

legal conclusion and, as such, requires no response. MMI 

specifically denies that its activity or any activity of 

Mountain Enterprises, Inc. was unlawful in any regard. To the 

extent that Petitioner may be entitled to relief under its 

complaint, MMI affirmatively asserts that all liability under 

Petitioner's Complaint is the liability of Respondents Ormond, 

Grisham, and Arkwood, Inc., alone. 
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14. Except to the extent specifically admitted 

above, MMI denies all remaining allegations contained in 

Petitioner's Complaint. 

AFFIRMATIVE DEFENSE
WAIVER, ESTOPPEL, AND LACHES 

15. Prior to the commencement of this action, MMI 

cooperated with Petitioner and-the United states Environmental 

Protection Agency ("EPA") in the investigation of 

environmental conditions in and adjacent to the Arkwood site. 

In connection with this effort MMI voluntaril¥ collected and 

analyzed numerous environmental samples at its own expense; 

and, during the period of its operation of the Arkwood site, 

MMI promptly complied with all requests and suggestions of 

Petitioner and EPA regarding the method and manner of 

operating the Arkwood treating plant and related facilities. 

16. In a further effort to cooperate with Petitioner 

and EPA, MMI agreed to undertake a specialized study of 

environmental conditions, commonly referred to as a Remedial 

Investigation and Feasibility study ("RI/FS"). MMI's 

agreement to undertake an RI/FS at the Arkwood site is 

formally set in a Consent Administrative Order negotiated 

between EPA and MMI. A true copy of the Consent 

Administrative Order is attached as Exhibit A to this Answer 

and Cross-complaint. 

17. Petitioner was aware of MMI's plans to undertake 

an RI/FS and has been given copies of all documents related to 

the negotiation and implementation of the Consent 

Administrative Order. By agreement of MMI and EPA, copies of 

all documents generated under the Consent Administrative Order 

have been and will continue to be sent to Petitioner. 

18. All of the foregoing actions by MMI were 

undertaken not only to cooperate with the requests of 

Petitioner and EPA, but also to prevent and/or mitigate any 

possible damage or threat to human health or the environment. 
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19. To the extent that Petitioner's complaint seeks 

to impose upon MMI sanctions, remedies, or obligations which 

duplicate, compound, or conflict with the undertakings already 

completed or committed to by MMI in the Consent Administrative 

Order, such relief is barred by waiver, estoppel, and laches. 

CROSS-COMPLAINT 

Respondent MMI for its Cross-Complaint states as 

follows: 

20. MMI realleges and incorporates by reference as 

if set forth herein word for word paragraphs 1-19 above. 

COUNT ONE 
CONTRACTUAL INDEMNIFICATION 

21. On or about March 29, 1973, Respondents Arkwood, 

Inc., c. c. Grisham, and Mary Jo Grisham entered into a 

contract by which they sold to MMI all of the assets of 

Arkwood, Inc. A true copy of the contract is reproduced as 

Exhibit B of this Answer and Cross-Complaint. 

22. In paragraph 10.4 of the contract, Arkwood Inc., 

c. c. Grisham, and Mary Jo Grisham expressly agreed to 

indemnify MMI from "any debt, liability or other obligation of 

Arkwood" not expressly assumed under the contract. 

23. The environmental liability asserted by 

Petitioner was not assumed by MMI under the contract, and MMI 

is therefore entitled to indemnification from Arkwood, Inc., 

c. c. Grisham, and Mary Jo Grisham for all claims asserted in 

Petitioner's complaint. 

COUNT TWO 
SOLE LIABILITY OF 

ORMOND, GRISHAM, AND ARKWOOD, INC. 

24. The conditions complained of by Petitioner were 

caused solely by the conduct of Ormond, c. c. Grisham, and 

Arkwood, Inc. in depositing creosote and pentachlorophenol 

wastes into crevasses upon the Arkwood site. 

25. MMI did not deposit any waste into crevasses on 

the Arkwood site. The only conduct engaged in by MMI at the 

-5-



' ' 
I 

! •• 

Arkwood site was the norma! operation of the wood treating 

facility. 

26. MMI's operation of the treating plant at the 

Arkwood site did not cause or contribute to any of the 

conditions complained of by Petitioner. Therefore, to the 

extent that Petitioner's complaint may state a valid claim, 

MMI is entitled to judgment over against Ormond, c. c. 

Grisham, and Arkwood, Inc. for an portion of such liability 

that might otherwise be apportioned to MMI. 

COUNT THREE 
CONTRIBUTION 

2·7. If and to the extent Petitioner's complaint may 

state a valid claim against MMI, the liability in question 

would arise partly or entirely out of the conduct of Ormond, 

c. c. Grisham, and Arkwood, Inc. as the landowner, designer, 

and original operator of the treating plant at the Arkwood 

site. 

28. As owner, designer, and original operator of the 

treating plant at the Arkwood s.ite, Ormond, c. c. Grisham, and 

Arkwood, Inc., are solely or primarily liable for all claims 

asserted against MMI by Petitioner. 

29. To the extent that any judgment or liability may 

be awarded against MMI, under Petitioner's complaint, MMI is 

entitled to a judgment over against Ormond, c. c. Grisham, and 

Arkwood, Inc. in contribution. 

30. To the extent that Arkwood, Inc. is liable to 

MMI, MMI is also entitled to judgment against Mary Jo Grisham 

in her capacity as distributee of the assets of Arkwood, Inc. 

and successor to Arkwood's liability. 

WHEREFORE, MMI prays that (i) Petitioner's Complaint 

be dismissed and held for naught insofar as it seeks relief 

against MMI; (ii) that any judgment entered in favor of 

Petitioner be entered solely against respondents other than 

MMI; (iii) that MMI be granted a judgment over against 
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respondents Ormond, c. c. Grisham, Mary Jo Grisham, and 

Arkwood, Inc. for any relief granted in this action; (iv) that 

MMI be awarded its costs and attorneys' fees herein; and (v) 

that MMI be awarded all such other relief as may be 

appropriate. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

~~~ BY------------~---------------
Allan Gates 

Attorney for 
Mass Merchandisers, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that on this 9th day of September, 

1986, I served the foregoing Answer and Cross-Complaint of 

Mass Merchandisers, Inc. by depositing a true copy in the 

United states mail, first-class postage prepaid, addressed to 

Mr. Phillip Deisch, Arkansas Department of Pollution Control 

& Ecology, P. o. Box 9583, Little Rock, Arkansas 72219; to 

Mr. John Haley, Haley, Polk & Heister, P.A., suite 330, one 

Spring Street, Little Rock, Arkansas 72201-2428; and to Mr. 

Bill F. Doshier, Doshier & Bowers, P. o. Box 1797, Harrison, 

Arkansas 72601. 

Allan Gates 
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STATE OF ARKANSAS 

DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 

August 13, 1986 

Ms. Helen Speer 

8001 NATIONAL DRIVE. P.O. BOX 9583 
LITTLE ROCK, ARKANSAS 72209 

Circuit and Chancery Clerk 
Boone County Courthouse 
Harrison, AR 72601 

Re: Arkansas Department of Pollution Control and 
Ecology vs. Hallie c. Ormond, et al 

Dear Ms. Speer: 

PHONE: (501> 562-7444 

Enclosed please find an original and eight (8) copies of a 
Complaint in Equity to be filed and docketed in the Chancery 
Court of Boone County. Also enclosed herewith is a check in 
the sum of $42.00 to cover the cost of filing. 

Please prepare a summons for each defendant and deliver the 
summons for Hallie Ormond; Arkwood, Inc.; Mountain 
Enterprises, Inc.; c. c. Grisham; and Mary Jo Grisham to the 
Boone County Sheriff for service of process. The summons 
for Hallie Ormond; Arkwood, Inc; C. c. Grisham; and Mary Jo 
Grisham should be served upon Mr. Bill Doshier, Attorney at 
Law, 215 West Rush, Harrison, Arkansas. The summons for 
Mountain Enterprises, Inc. should be served upon w. w. 
Walker, Agent, 218 E. Ridge, Harrison, Arkansas. 

Please send me the summons for Mass Merchandisers and the 
extra copy of the complaint in the enclosed envelope. Cost 
of service will be promptly remitted upon receipt of a 
statement. 

Thank you for your assistance in this matter. 

Phillip Deisch 
Chief Counsel 

PD:mlw 

Enclosures 

cc: Allan Gates 
Bill Doshier 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND 
ECOLOGY PETITIONER 

V. CIVIL ACTION NO. 

HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM, 
and MASS MERCHANDISERS, INC. 

COMPLAINT IN EQUITY 

RESPONDENTS 

Comes Petitioner, Arkansas Department of Pollution 

Control and Ecology, and by its attorney, Phillip Deisch, for 

its Complaint states as follows: 

1. Petitioner is an agency of the State of Arkansas 

charged with the administration and enforcement of the 

Arkansas Water and Air Pollution Control Act (Act 472 of 1949, 

as amended; Ark. Stat. Ann. § 82-1901 et seq.) and the 

Remedial Action Trust Fund Act (Act 479 of 1985; Ark. Stat. 

Ann. § 82-4712 et seq.). 

2. Respondent, Hallie c. Ormond (hereinafter "Ormond") 

owns real property and fixtures located in Section 27, 

Township 21 North, Range 21 West in Boone County, Arkansas 

(hereinafter the "Arkwood site"}. 

3. A wood treating plant has been operated at the 

Arkwood site, beginning at a time unknown to Petitioner but 

believed to have begun in 1961 and operations continued 

through 1984. 

4. Respondents, Ormond and c. c. Grisham, are former 

operators of the wood treating plant at the Arkwood site. 

5. Respondent, Arkwood, Inc., an Arkansas corporation, 

incorporated in 1965 and dissolved in 1978, is a former 

operator of the wood treating plant at the Arkwood site. 
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6. In 1973, Respondent, Ormond leased the Arkwood site 

for a period of twelve years to ~~c~ondent, Mountain 

Enterprises, Inc., an Arkansas corporation and wholly owned 

subsidiary of Respondent, Mass Merchandisers, Inc., an Indiana 

corporation, authorized to do business in Arkansas. 

Respondent, Mountain Enterprises, Inc., dissolved in 1978. 

Respondents, Mountain Enterprises, Inc. and Mass 

Merchandisers, Inc., are former operators of the wood treating 

plant at the Arkwood site. 

7. Respondents, Hallie c. Ormond, c. c. Grisham, and 

Mary Jo Grisham, are distributees of the proceeds of the 

liquidation of Arkwood, Inc. The Respondent distributors are 

personally liable for claims of this State against Arkwood, 

Inc. pursuant to Ark. Stat. Ann. § 64-905(c). 

8. During the operation of the wood treating plant at 

the Arkwood site by Respondents, Hallie c. Ormond, c. c. 

Grisham, Arkwood, Inc., Mountain Enterprises, Inc., and Mass 

Merchandisers, Inc., creosote and pentachlorophenol were used 

to treat wood products. In the course of operations of the 

wood treating plant, waste products, including 

pentachlorophenol and pentachlorophenol contaminated wastes, 

were handled and stored in an unprotected manner, whereby 

wastes were spilled or spread on surface soils or stored in 

open pits; and were disposed of by surface dumping or dumping 

into crevices on the property or otherwise applying it to the 

land surface. 

9. The wastes referred to in paragraph 8 include wastes 

which are defined as hazardous substances under Ark. Stat. 

Ann. § 82-4714(h). 

10. By the actions described in paragraph 8, the Arkwood 

site is a hazardous substance site as defined by Ark. Stat. 

Ann. § 82-4714(1). 
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11. The actions of the Respondents described in 

paragraph 8 have caused and are causing pollution of the 

waters of the State, both surface and groundwater, by allowing 

wastes, including hazardous substances such as 

pentachlorophenol and pentachlorophenol contaminated wastes, 

to enter the waters of the State in violation of Ark. Stat. 

Ann. § 82-1908, Subdivision 1. 

12. The actions of Respondents described in paragraph 8 

constitute the placing of wastes in a location where it is 

likely to cause pollution of waters of the State in violation 

of Ark. Stat. Ann. § 82-1908, Subdivision 1. 

13. Respondents, Hallie c. Ormond, Arkwood, Inc., 

Mountain Enterprises, Inc., c. c. Grisham, and Mass 

Merchandisers, Inc., are liable for the actions described 

herein under the provisions of Ark. Stat. Ann. § 82-4719(a) 

and for the unlawful activity described in paragraphs 

hereinabove pursuant to the provisions of Ark. Stat. Ann. § 

82-1908. 

WHEREFORE, Petitioner prays for the issuance of a 

permanent injunction against the Respondents, jointly and 

severally, whereby they are ordered, upon pain of contempt, 

to: 1) cease and abate pollution of waters of the State and 

to remove or contain wastes which have been placed in a 

location likely to cause pollution of waters of the State; 2) 

undertake remedial actions as necessary to investigate, 

control, prevent, abate or contain any releases or threatened 

releases of hazardous substances from the Arkwood site; 3) to 

pay Petitioner's costs in this action; and 4) to provide all 

further relief as ordered by this Court that it may deem 

appropriate. 
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ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY 

sc 
P.O. BOX 583 
LITTLE ROCK, AR 72219 
TEL: (501) 562-7444 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY 

vs. CIVIL ACTION NO. E-86-293 

HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C.C. GRISHAM, 
MARY JO GRISHAM, and MASS 
MERCHANDISERS, INC. 

MOTION TO DISMISS 

v- 7£ 
PETITIONER 

RESPONDENTS 

Comes now, c. Ci~Grisham and Mary Jo Grisham, Respondents 

herein, and for their Motion to Dismiss purs~ant to Rule 12 (b) 
' .(JI 

(6) of the Arkansas Rules of Civil Procedure states as follows: 

1. c. c. Grisham and Mary Jo Grisham have been joined as 

Respondents in the above style matter. 

2. The basis for joining c. c. Grisham and Mary Jo 

Grisham is stated in paragraph 7 of the Com_plaint.· as ". • C. 

C. Grisham and Mary Jo Grisham, are distributees of the 

proceeds of the liquidation of Arkwood, Inc." The Complaint 

goes on to state," that they are personnally liable for claims 

of the State pursuant to Ark. Stat. Ann.§ 64-905 (c)". 

3. Ark. Stat. Ann. § 64-905 does not impose liability 

upon individual shareholders of a corporation for claims such 

as those being made by the Plaintiff in this matter. 

4. In the alternative, even if Ark. Stat. Ann. § 64-905 

should impose liability upon the shareholders and/or 

distributees of the assets of a corporation, such claim is 

barred by the equitable doctrine of latches. 

WHEREFORE, Petitioners' Complaint having failed to state a 

claim upon which relief can be granted, Respondents C. c. 

Grisham and Mary Jo Grisham pray that the Complaint against 
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them be dismissed, that they be awarded their costs, attorneys 

fees, and any and all such further relieve to which they may 

show themselves entitled. 
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Q:l By: 

C. C. GRISHAM AND MARY JO GRISHAM 

By Their Attorneys: 

ARNOLD, GROBMYER & HALEY 
One Union National Plaza 
P.O. Box 70 
Little Rock, Arkansas 72203 
(501) 376-1171 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, Arkansas 72601 

&t.~ 
Bill ·F. Doshier 

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Motion to Dismiss to PhilliP. neisch, P.O. 
Box ~k, Arkansas 72219 '?I' !:his /7-&k. day 
of , 1986. /1/t;o A//Aifii:JA-7-e.S 1fH-y A),.. A1 "'I. 



IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY PETI'riONER 

v. CIVIL ACTION NO. E-86-293 

HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. RESPONDENTS 

BRIEF IN SUPPORT OF MOTION TO DISMISS 

Comes now, c. c. Grisham and Mary Jo Grisham, Respondents 

herein, and for their Brief in Support of the Motion to Dismiss 

pursuant to Rule 12(b)(6) the Arkansas Rules of Civil Procedure 

affirmatively state that there is no basis to pold them 

personally liable for the alleged claims of the Arkansas 

Department of Pollution Control & Ecology (hereinafter 11 PC&E 11
) 

as mere distributees of the proceeds of the dissolution of 

Arkwood, Inc. 

Petitioner Arkansas Department of Pollution Control & 

Ecology (hereinafter 11 PC&E 11
) relies on Ark. Stat. Ann. §64-905(c) 

dealing with notice to creditors during and after the dissolution 

of an Arkansas corporation to establish distrib~tee personal 
..; ' 

liability. In its entirety, Ark. Stat. Ann. §64-905(c) states: 
\';'"' 

11 Notwithstanding this section and §88 (§64-906), tax 
claims and other claims of this state and of the United 
States shall not be required to be filed under those 
sections, and such claims shall not be barred because 
not so filed, and distribution of the assets of the 
corporation, or any part thereof, may be deferred until 
determination of any such claims ... 

Ark. Stat. Ann. §64-905(c) does not establish personal liability 

to distributees of proceeds of a liquidation. Petitioner can 

point to no statute or case authority establishing retroactive 

personal liability against a distributee when in fact upon 

dissolution the state had no lawful claim against the 

subsequently dissolved corporation. 

Furthermore, such a claim is barred by the equitable 

doctrine of laches. Respondent Arkwood, Inc. an Arkansas 

--- --- ----------------------------------------------------------------------------------~ 
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corporation incorporated on June 16, 1965 was dissolved pursuant 

to statute, with all formalities having been met, on August 20, 

1974. At the time of dissolution, the State of Arkansas and more 

particularly Petitioner PC&E had no claim against Respondent 

Arkwood, Inc. and the shareholders/distributees c. c. 11 Bud" 

Grisham and Mary Jo .Grisham. 

The doctrine of laches is based on a number of equitable 

principles, particularly on the assumption that the party to whom 

laches is imputed has knowledge of his alleged rights and an 

opportunity to assert them, that by reason of his delay the 

adverse party had good reason to believe those rights are 

worthless or have been abandoned, and that because of a change of 

condition or relations during this delay it would be unjust to 

the latter to permit him to assert them. Briarwood Apartments v. 

Lieblong, 12 Ark. App. 94, 671 S.W.2d 207 {1984). Upon the facts 

of the present, this doctrine is acutely applicable. Petitioner 

PC&E attempts to allege a claim against a dissolved corporation 

and its distributees, said claim accruing, if at all, over twelve 

years prior to initiation of proceedings. To allow such claim to 

proceed would be of the highest prejudice and contrary to any 

sense of equity. 
# . 

For the reasons stated, Respondents C. c.~Grlsham and Mary 

Jo.Grisham pray their motion to dismiss be gr~nted. 
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Respectfully submitted, 

C. C. GRISAM and MARY JO 
GRISHAM 

By their attorneys, 

ARNOLD, GROBMYER & HALEY, 
8th Floor Union Nat'l Bank 
P.O. Box 70 
Little Rock, AR 72203 
{501) ~. 6-1171 

P.A. 
Bldg. 

By ~ 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, AR 72601 
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By: /_)d!{~ 
=B~i~l~l~F~.~Do~s~h~i~e~r~~--~~-------

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that on this ~Y;-R day 
of September, 1986, a true and correct copy of the forego1ng 
pleading to: Mr. Phillip Deisch, P.O. Box 9583, Little Rock, AR 

72219. !}Is" A/IMIJ!At-e• .4tft Ft>r A<~· ~ 
(_~~~ 
Ro er R. Ross 
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STATE OF ARKANSAS 

DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 
8001 NATIONAL DRIVE. P.O. BOX 9583 

LITTLE ROCK, ARKANSAS 72209 

August 26, 1986 

Ms. Ruth Israeli (6HEE) 
u.s. Environmental Protection Agency 
Region VI 
InterFirst Two Building 
1201 Elm Street 
Dallas, TX 75270 

Re: Arkansas Department of Pollution Control 
and Ecology vs. Hallie c. Ormond, et al 
Boone County Chancery Court, Case No. E-86-293 

Dear Ms. Israeli: 

PHONE: !SOil 562-7444 

Enclosed herewith is a copy of the "Complaint in Equity" 
filed August 15, 1986, in the above-referenced matter. 

Please contact me if further information is desired. 

Sincerely, 

Phillip Deisch 
Chief Counsel 

PD:mlw 

Enclosure 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
PGLLUTION CONTROL AND 
'(0LOGY PETITIONER 

v. CIVIL ACTION NO. 2~~;)9 3 
HALLIE C. ORMOND, 
ARKWOOD; INC., MOUNTAIN 
ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM, 
and MASS MERCHANDISERS, INC. 

COMPLAINT IN EQUITY 

RESPONDENTS 

Comes Petitioner, Arkansas Department of Pollution 

Control and Ecology, and by its attorney, Phillip Deisch, for 

its Complaint states as follows: 

1. Petitioner is an agency of the State of Arkansas 

charged with the administration and enforcement of the 

Arkansas Water and Air Pollution Control Act (Act 472 of 1949, 

as amended; Ark. Stat. Ann. § 82-1901 et seq.) and the 

Remedial Action Trust Fund Act (Act 479 of 1985; Ark. Stat. 

Ann. § 82-4712 et seq.). 

2. Respondent, Hallie c. Ormond (hereinafter "Ormond") 

owns real property and fixtures located in Section 27, 

Township 21 North, Range 21 West in Boone County, Arkansas 

(hereinafter the "Arkwood site"). 

3. A wood treating plant has been operated at the 

Arkwood site, beginning at a time unknown to Petitioner but 

believed to have begun in 1961 and operations continued 

through 1984. 

4. Respondents, Ormond and c. c. Grisham, are former 

operators of the wood treating plant at the Arkwood site. 

5. Respondent, Arkwood, Inc., an Arkansas corporation, 

incorporated in 1965 and dissolved in 1978, is a former 

operator of the wood treating plant at the Arkwood site. 
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6. In 1973, Respondent, Ormond leased the Arkwood site 

for a period of twelve years to Respondent, Mountain 

Enterprises, Inc., an Arkansas corporation and wholly owned 

subsidiary of Fespc0a0nL, Mass Merchandisers, Inc., an Indiana 

corporation, authorized to do business in Arkansas. 

Respondent, Mountain Enterprises, Inc., dissolved in 1978. 

Respondents, Mountain Enterprises, Inc. and Mass 

Merchandisers, Inc., are former operators of the wood treating 

plant at the Arkwood site. 

7. Respondents, Hallie c. Ormond, c. c. Grisham, and 

Mary Jo Grisham, are distributees of the proceeds of the 

liquidation of Arkwood, Inc. The Respondent distributors are 

personally liable for claims of this State against Arkwood, 

Inc. pursuant to Ark. Stat. Ann. § 64-905(c). 

8. During the operation of the wood treating plant at 

the Arkwood site by Respondents, Hallie c. Ormond, c. c. 

Grisham, Arkwood, Inc., Mountain Enterprises, Inc., and Mass 

Merchandisers, Inc., creosote and pentachlorophenol were used 

to treat wood products. In the course of operations of the 

wood treating plant, waste products, including 

pentachlorophenol and pentachlorophenol contaminated wastes, 

were handled and stored in an unprotected manner, whereby 

wastes were spilled or spread on surface soils or stored in 

open pits; and were disposed of by surface dumping or dumping 

into crevices on the property or otherwise applying it to the 

land surface. 

9. The wastes referred to in paragraph 8 include wastes 

which are defined as hazardous substances under Ark. Stat. 

Ann. § 82-4714(h). 

10. By the actions described in paragraph 8, the Arkwood 

site is a hazardous substance site as defined by Ark. Stat. 

Ann. § 82-4714(1). 
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11. The actions of the Respondents described in 

paragraph 8 have caused and are causing pollution of the 

waters of the State, both surface and groundwater, by allowing 

wastes, including hazardous substances such as 

pentachlorophenol and pentachlorophenol contaminated wastes, 

to enter the waters of the State in violation of Ark. Stat. 

Ann. § 82-1908, Subdivision 1. 

12. The actions of Respondents described in paragraph 8 

constitute the placing of wastes in a location where it is 

likely to cause pollution of waters of the State in violation 

of Ark. Stat. Ann. § 82-1908, Subdivision 1. 

13. Respondents, Hallie c. Ormond, Arkwood, Inc., 

Mountain Enterprises, Inc., C. c. Grisham, and Mass 

Merchandisers, Inc., are liable for the actions described 

herein under the provisions of Ark. Stat. Ann. § 82-4719(a) 

and for the unlawful activity described in paragraphs 

hereinabove pursuant to the provisions of Ark. Stat. Ann. § 

82-1908. 

WHEREFORE, Petitioner prays for the issuance of a 

permanent injunction against the Respondents, jointly and 

severally, whereby they are ordered, upon pain of contempt, 

to: 1) cease and abate pollution of waters of the State and 

to remove or contain wastes which have been placed in a 

location likely to cause pollution of waters of the State; 2) 

undertake remedial actions as necessary to investigate, 

control, prevent, abate or contain any releases or threatened 

releases of hazardous substances from the Arkwood site; 3) to 

pay Petitioner's costs in this action; and 4) to provide all 

further relief as ordered by this Court that it may deem 

appropriate. 
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ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY 

PHILLIP D 
P.O. BOX 
LITTLE ROCK, AR 72219 
TEL: (501) 562-7444 
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• IN THE CHANCERY COUR!F<OF BOONE COUNTY, ARKANSAS 

~ •;. 

SUMMONS 
,, ,~ 

Plain~iff: A:rkansas Department of 
Po~lution Control and Ecology 

vs. 

Df 'd t Hallie c. ormond, Arkwood, Inc., 
een an:-------------------~----------~ 
·!1ountain Enterprises, Inc., et al 

Plaintifts Attorney: Phillip Deisch 

FOURTEENTH DISTRICT 
BOONE COUNTY, ARKANSAS 

SUMMONS 

Case Number: E-86-293 

(na~e and address) __ P_._o_._B_o_x_9_5_8_3 ________ L_i_t_t_l_e_R_o_c_k~, _AR __ ....;.7....;.2....;.2....;.1....;.9....;._ __ 

THE STA';l'E OF ARKANSAS TO DEFENDANT:_-'-MA_S_S_ME_R_C_HA_ND_I_S_E_R_S-','-I_N_C_. _____ _ 

NOTICE 

1. You are hereby notified that a lawsuit has been filed against you; the relief asked is stated in the attached 
complaint. 

2. The attached complaint will be considered admitted by you and a judgment by default may be entered against you 
for the relief asked in the complaint unless you file a pleading and thereafter appear and present your defense. Your 
pleading or answer must meet the following requirements: 

A;. It .must be in writing, and otherwise comply with ~he Arkansas Rules of Civil Procedure. 
B. lt must be filed in the court clerk's office within__.:Q_days from the day you were served with this summons. 

3. If you desire to be represented by an attorney you should immediately contact your attorney so that an answer can 
be filed for you within the time allowed. 

4. ,OAdditional notices: 
0 Standing Restraining Order attached. 

Witness my hand and the seal of the court this 
15th dayofAugust , 19 86 

Helen Speer 
Circuit & Chancery Clerk 
P.O. Box 957 
Harrison, Arkansas 72601 

'-~J*~ ' sry. 1 .\QS ~ Qu ' Cl Ff.OV ~ 
' c; \ DC. 

' ~ . " ... .. 

CHANCERY 
IN THE COURT OF BOONE COUNTY, ARKANSAS 

X:.motn 

SUMMONS 

Plaintiff: Arkansas Department of 
Pollution Control and Ecology 

vs. 

Defendant: Hallie C. Ormond, Arkwood, Inc., 
Mountain Enterprises, Inc., et al 

Plaintiffs Attorney: Phillip Deisch 

FOURTEENTH DISTRICT 
BOONE COUNTY, ARKANSAS 

SUMMONS 

Case Number: E-86-293 

(name and address) __ P_._o_. _B_o_x_9_5_8_3 _______ _:L::l:.· t::.t.::.=l,:::e:.....:::.R~o::_::c::::k~, ...:A~R:.._~7~2:_:2:,;1::_::9 __ _ 

THE STATE OF ARKANSAS TO DEFENDANT: __ M_A_S_S_M_E_R_C_H_A_N_D.=I.=S.=E:.::.R:.:S:..!'--:I::N.:..::C:.:·:__ ____ _ 
NOTICE 

1. ~ou are hereby notified that a lawsuit has been filed against you; the relief asked is stated in the attached 
complamt. 

2. The ~ttached ~om plaint will.be considered admitted by you and a judgment by default may be entered against you 
for th.e relief asked m the complamt unless you file a pleading and thereafter appear and present your defense. Your 
pleadmg or answer must meet the following requirements: 

A. It must be in writing, and otherwise comply with the Arkansas Rules of Civil Procedure 
B. It must be filed in the court clerk's office withi~days from the day you were served with this summons. 

3. . If you desir~ to. be rep~esented by an attorney you should immediately contact your attorney so that an answer can 
be fded for you wxthm the time allowed. 

4. OAdditional notices: 
0 Standing Restraining Order attached. 

Witness my hand and the seal of the court this 
____ l_S_t_h _____ day of August , 

19 
_8_6_ 

Helen Speer 
Circuit & Chancery Clerk 
P.O. Box 957 
Harrison, Arkansas 72601 
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Onthis ___ dayof __________ ,l9 __ . 

I have duly served the within summons, by delivering a copy of same, personally, to the within named. 

-----------------------------------------------------------
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0 Standing Restraining Order Attached 
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On this, ___ day of-----------' 19 __ . 

I have duly served the within summons, by delivering a copy of same, personally, to the within named. 

---------------------~------------------------------~------

-·Sheriff 

-----· D.S. 

0 Standing Restraining Order Attached 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND 
ECOLOGY PETITIONER 

v. CIVIL ACTION NO. t- &9$3 
HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM, 
and MASS MERCHANDISERS, INC. 

COMPLAINT IN EQUITY 

RESPONDENTS 

Comes Petitioner, Arkansas Department of Pollution 

Control and Ecology, and by its attorney, Phillip Deisch, for 

its Complaint states as follows: 

1. Petitioner is an agency of the State of Arkansas 

charged with the administration and enforcement of the 

Arkansas Water and Air Pollution Control Act ~Act 472 of 1949, 

as amended; Ark. Stat. Ann. § 82-1901 et seq.) and the 

Remedial Action Trust Fund Act (Act 479 of 1985; Ark. Stat. 

Ann. § 82-4712 et seq.). 

2. Respondent, Hallie C. Ormond (hereinafter "Ormond") 

owns real property and fixtures located in Section 27, 

Township 21 North, Range 21 West in Boone County, Arkansas 

(hereinafter the "Arkwood site"). 

3. A wood treating plant has been operated at the 

Arkwood site, beginning at a time unknown to Petitioner but 

believed to have begun in 1961 and operations continued 

through 1984. 

4. R~spondents, Ormond and c. c. Grisham, are former 

operators of the wood treating plant at the Arkwood site. 

5. Respondent, Arkwood, Inc., an Arkansas corporation, 

incorporated in 1965 and dissolved in 1978, is a former 

operator of the wood treating plant at the Arkwood site. 
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6. In 1973, Respondent, Ormond leased the Arkwood site 

for a period of twelve years to Respondent, Mountain 

Enterprises, Inc., an Arkansas corporation and wholly owned 

subsidiary of Respondent, Mass Merchandisers, Inc., an Indiana 

corporation, authorized to do business in Arkansas. 

Respondent, Mountain Enterprises, Inc., dissolved in 1978. 

Respondents, Mountain Enterprises, Inc. and Mass 

Merchandisers, Inc., are former operators of the wood treating 

plant at the Arkwood site. 

7. Respondents, Hallie c. Ormond, c. c. Grisham, and 

Mary Jo Grisham, are distributees of the proceeds of the 

liquidation of Arkwood, Inc. The Respondent distributors are 

personally liable for claims of this State against Arkwood, 

Inc. pursuant to Ark. Stat. Ann. § 64-905(c). 

8. During the operation of the wood treating plant at 

the Arkwood site by Respondents, Hallie c. Ormond, C. c. 

Grisham, Arkwood, Inc., Mountain Enterprises, Inc., and Mass 

Merchandisers, Inc., creosote and pentachlorophenol were used 

to treat wood products. In the course of operations of the 

wood treating plant, waste products, including 

pentachlorophenol and pentachlorophenol contaminated wastes, 

were handled and stored in an unprotected manner, whereby 

wastes were spilled or spread on surface soils or stored in 

open pits; and were disposed of by surface dumping or dumping 

into crevices on the property or otherwise applying it to the 

land surface. 

9. The wastes referred to in paragraph 8 include wastes 

which are defined as hazardous substances under Ark. Stat. 

Ann. § 82-4714(h). 

10. By the actions described in paragraph 8, the Arkwood 

site is a hazardous substance site as defined by Ark. Stat. 

Ann. § 82-4714(1). 
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11. The actions of the Respondents described in 

paragraph 8 have caused and are causing pollution of the 

waters of the State, both surface and groundwater, by allowing 

wastes, including hazardous substances such as 

pentachlorophenol and pentachlorophenol contaminated wastes, 

to enter the waters of the State in violation of Ark. Stat. 

Ann. § 82-1908, Subdivision 1. 

12. The actions of Respondents described in paragraph 8 

constitute the placing of wastes in a location where it is 

likely to cause pollution of waters of the State in violation 

of Ark. Stat. Ann. § 82-1908, Subdivision 1. 

13. Respondents, Hallie c. Ormond, Arkwood, Inc., 

Mountain Enterprises, Inc., c. c. Grisham, and Mass 

Merchandisers, Inc., are liable for the actions described 

herein under the provisions of Ark. Stat. Ann. § 82-4719(a) 

and for the unlawful activity described in paragraphs 

hereinabove pursuant to the provisions of Ark. Stat. Ann. § 

82-1908. 

WHEREFORE, Petitioner prays for the issuance of a 

permanent injunction against the Respondents, jointly and 

severally, whereby they are ordered, upon pain of contempt, 

to: 1) cease and abate pollution of waters of the State and 

to remove or contain wastes which have been placed in a 

location likely to cause pollution of waters of the State; 2) 

undertake remedial actions as necessary to investigate, 

control, prevent, abate or contain any releases or threatened 

releases of hazardous substances from the Arkwood site; 3) to 

pay Petitioner's costs in this action; and 4) to provide all 

further relief as ordered by this Court that it may deem 

appropriate. 

----- --·-·----------------------------.......;,--
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ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY 

BY:~l-,, 
sc 

P.O. BOX 583 
LITTLE ROCK, AR 72219 
TEL: (501) 562-7444 
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r ' H. MAU~ICE MITCHELL 
RICHARD A. WILLIAMS 
JOHN S. SELIG 
JOSEPH W. GELZINE 
W. CHRISTOPHER BARRIER 
JERRY D. JACKSON 
JIM GUY TUCKER 
EuGENE G. SAYRE 
BYRON FREELAND 
KENT FosTER 
ALLAN GATES 
PAT MoRAN 
W. H. L.WooDYARD, m 
MICHAEL C. O'MALLEY 
JoHN C. LEssEL 
DOAK FOSTER 
JAMES E. SMITH, JR. 
JEAN D. STOCKBURGER 
ANNE RITCHEY 
DEBRA K.BROWN 
SUSAN GUNTER 
CRAIG WESTBROOK 
W. KIRBY LocKHART 
JOYCE KINKEAD 
DouGLAs B. WARD 

e • LAw OFFICES 

MITCHELL, WILLIAMS, SELIG, 

JACKSON &TUCKER 

1000 SAVERS FEDERAL BUILDING 

CAPITOL AVENUE AT SPRING STREET 

LITTLE RocK, ARKANSAS 72201 

TELEPHONE 501-376-3151 

JACKSONVILLE OFFICE 

1202 WEST MAIN STREET 

JACKSONVILLE, ARKANSAS 72076 

TELEPHONE 501-982-9411 

June 9, 1986 

Chief, Superfund Enforcement Section 
US EPA, Region VI 
1201 Elm Street 
Dallas, Texas 75270 

Re: Arkwood, Inc. (Omaha, Arkansas) 

Dear Sir: 

MARCELLA J. TAYLOR 
TIMOTHY W. GROOMS 

RICHARD C. JANS 
CYNTHIA J. DAVIS 
LANCE R.MILLER 
SANDRA 1. SMITH 

TRACY BARGER 
WALTER G. WRIGHT, JR. 

SHERRY P. BARTLEY 
JAMES B. SPEED, ill 

LSCOTT CLEVENGER 
LYNN PEEPLES PRUITT 

COUNSEL 
w. B. RILEY 

EDWIN F. JACKSON 
MICHAEL K. WILSON 

OF COUNSEL 
HENRY E. SPITZBERG 

Pursuant to Section VI(J) of the Consent Administra
tive Order in this matter, I am enclosing a copy of Mass 
Merchandisers, Inc.'s first monthly progress report. I have 
also mailed a copy of the report, together with a copy of this 
letter, to the State of Arkansas, addressed to the Deputy 
Director for Program Operations of the Arkansas Department of 
Pollution Control and Ecology. 

If you have any questions regarding this monthly 
progress report, please do not hesitate to contact me. 

AG:gs 
Enclosure 

Very truly yours, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

By iliL__ ~~ 
Allan Gates 

cc: Deputy Director for Program Operations 
(wjencl.) r/ Ark. Dept. of Pollution Control & Ecology 

Ruth Izraeli (wjencl.) 
Bob Barker (wjencl.) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION VI 

DALLAS, TEXAS 

IN THE MATTER OF: 

MASS MERCHANDISERS, INC. 

REGARDING THE ARKWOOD, INC. 
SITE, OMAHA, ARKANSAS 

Proceeding under Section 
106(a) of the Comprehensive 
Environmental Response, 
Compensation, and Liability 
Act of 1980 (42 u.s.c. 
§ 9606(a)) 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

ADMINISTRATIVE ORDER 
ON CONSENT 

DOCKET NUMBER 
CERCLA VI-6-86 

MMI PROGRESS REPORT NO. 1 
(Progress as of June 1, 1986) 

1. Execution of Consent Administrative Order and 
Clarification of Effective Date. On May 20, 1986 MMI received 
an executed copy of the Consent Administrative Order. In 
light of the delay in transmitting the order, MMI requested 
clarification regarding the effective date, from which certain 
deadlines under the order are calculated. By a letter dated 
May 27, 1986, the Agency confirmed that the effective date of 
the order was May 15, 1986, but that the deadline for 
submission of the RI/FS Work Plans would be extended to July 
19, 1986. 

2. Designation of Project Coordinators. By a letter 
dated May 20, 1986, MMI designated Bob Barker as its Project 
Coordinator under Section VII of the Consent Administrative 
Order. By a letter of May 23, 1986, EPA designated Ruth 
Izraeli as the Agency's Project Coordinator. 

3. Contractual Arrangements. Immediately upon 
receipt of the executed Consent Administrative Order, MMI 
began final contractual negotiations to secure the services of 
Geraghty & Miller, Inc., to assist MMI in preparing the RI/FS 
Work Plans. MMI anticipates that a formal contractual 
agreement will be reached and executed with Geraghty & Miller 
in the next monthly reporting period. 



4. Access Agreements. Immediately upon receipt of 
the executed Consent Administrative Order, MMI commenced 
negotiations with the site owner and the Missouri Pacific 
Railroad to seek access agreements pursuant to Section IX of 
the Consent Administrative Order. 

A. Site Access. The owner of the site, Hallie c. 
Ormond of Harrison, Arkansas, is in ill health. Mr. 
Ormond's interests are presently being handled by his 
former son-in-law, c.c. "Bud" Grisham, and a daughter, 
Mary Jo Grisham. Mr. and Ms. Grisham have advised MMI 
that Mr. Grisham holds a power of attorney for Mr. 
Ormond. MMI has asked the Grishams orally and in writing 
for access to the site. A copy of MMI's written request 
is attached as Exhibit 1 of this Progress Report. Mr. 
Grisham has asked for a meeting on June 6, 1986, to 
discuss among other things the request for site access. 

B. Access to Railroad Right-of-Way. Contact has 
been made with Missouri Pacific Railroad, and MMI has been 
informed that permission for access to the railroad 
right-of-way in omaha must be directed to the Kansas City 
District Office for Contracts and Real Estate. On June 3, 
1986, MMI wrote to Mr. J. A. Anthony, the railroad 
official in charge of the Kansas city District Contracts 
and Real Estate office, formally requesting access. A 
copy of MMI's letter is attached as Exhibit 2 of this 
Progress Report. The railroad has informed MMI that Mr. 
Anthony is on vacation and that the request will be 
processed upon Mr. Anthony's return. 

5. Sample results and Test Data. During the period 
covered by this report, MMI has not received any sampling, 
tests, or other data in connection with activities under the 
Consent Order. 

6. Plans and Procedures Completed. No plans or 
procedures of the type contemplated by Section VI(F) (2) of the 
Consent Order were completed during the period covered by this 
report. 

7. Scheduled Activity for Next Reporting Period. 
Consent Administrative Order deadlines for the next monthly 
reporting period are as follows: 

-2-



June 14, 1986 

June 21, 1986 

Date: June 9, 1986 

Obtain access agreements, if 
possible, from Ormond and 
railroad. Consent Administrative 
Order Section IX. 

Notify EPA of any failure to 
obtain access agreements from 
Ormond or railroad and MMI's 
efforts to obtain them. Consent 
Administrative Order, Section 
IX. 

Respectfully submitted, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

1000 Savers Federal Building 
Little Rock, Arkansas 72201 
(501) 376-3151 

By---==""OJL_:::-'---:--~--
Allan Gates 

-3-



. -
. H. MAUR.ICE MITCHELL 

RICHARD A. WILLIAMS 
JoHN S. SELIG 
JosEPH W. GELZINE 
W. CHRISTOPHER BARRIER 
JERRY D. JACKSON 
JIM GuY TucKER 
EuGENE G. SAYRE 
BYRON FREELAND 
KENT FosTER 
ALLAN GATES 
PAT MoRAN 
W. H. L. WooD~ARD, m 
MICHAEL C. 0 MALLEY 
JOHN C. LESSEL 
DoAK FosTER 
JAMES E. SMITH, JR. 
JEAN D. STOCKBURGER 
ANNE RITCHEY 
DEBRA K.BROWN 
SUSAN GUNTER 
CRAIG WESTBROOK 
W. KIRBY LocKHART 
JOYCE KINKEA.ll 
DoUGLAS B. WIJID 

¥~. c. c. Grisham 
Box -<.34 

LAw OFFICES 

MITCHELL, WILLIAMS, SELIG, 

JACKSON & TUCKER 

1000 SAVERS FEDERAL BUILDING 

CAPITOL AVENUE AT SPRING STREET 

LITTLE RocK, ARKANSAs 12201 

TELEPHONE ::101-376-3151 

JACKSONVILLE OFFICE 

1202 WEST MAIN STREET 

JACKSONVILLE, ARKANSAS 72076 

TELEPHONE 501-982-9411 

May 23, 1986 

Harrison, Arkansas 72601 

Dear Mr. Grisham: 

MARCELLA J. TAYLOR 
TIMOTHY W. GROOMS 
RoBERT L. THACKER 

RICHARD C. JANS 
CYNTHIA J. DAVIS 
LANCE R. MILLER 
SANDRA L. SMITH 

TRACY BARGER 
T. B. PAITERSON, JR. 

WALTER G. WRIGHT, JR. 
SHERRY P. BARTLEY 

JAMEs B. SPEED m 
~ ScoTT CLEVENGER 

COUNSEL 

w. B. RILEY 
EDWIN F. JACKSON 

MICHAEL K. WILSON 

01' COUNSEL 

HENRY E. SPITZBERG 

Ha..T'ld Delive~ 

As you know, Mass Merchandisers, Inc. has entered 
into a consent Administrative Order to perform an RI/FS for 
the Arkwood Site. To perform the RI/FS, MMI must obtain legal 
access to the site and authorization to perform tests, collect 
samples, conduct surveys, etc. 

We would like to obtain the necessary access by 
agreement. Bob Barker informs me that you hold a power of 
attorney for Hallie Ormond, and that our request for access 
should be addressed to you. 

I have enclosed with this letter an Access 
Agreement. If you are willing to allow access for the RI/FS, 
please execute the Access Agreement and return it to me. If 
you are not wiling to allow access for the RI/FS, please 
advise me of that fact in writing. 

Whatever you decide, I would appreciate receiving 
your response not later than May 31, 1986. If you determine 
to withhold access, MMI will then have no choice but to advise 
EPA of the failure to reach agreement and the need to seek 
authority for access through judicial channels. 

EXHIBIT l· 



e· 
.MITCH.ELL, WILLIAMS, S.ELIG, JACKSON & TUCKER 

Mr. c. c. Grisham 
·May 23, 1986 
Page 2 

If you have any questions or desire any further 
information, please feel free to call me. 

.AG:gs 
Enclosure 

cc: Ms. Mary Jo Grisham 

Very truly yours, 

MITCHELL, WILLIAMS, SELIG, 
JACKSON & TUCKER 

By (lu__~~ 
Allan Gates 
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ACCESS AGREEMENT 

Mass Merchandisers, Inc. ("MMI") and Hallie C. Ormond 

("Ormond"), acting by and through c. c. Grisham as his 

attorney in fact, hereby agree as follows: 

1. ormond is the owner of certain real property in 

or near Omaha, Arkansas, known as the "Arkwood Site." 

2. ormond has given a general power of attorney to 

c. c. Grisham. A true copy of the power of attorney is 

attached as E~~ibit A to t_~is Access Ag=eement. 

3. On September 18, 1985, EPA published a notice in 

the Federal Register proposing to add the Arkwood site to the 

National Priorities List. 50 Fed. Reg. 37950. 

4. on May 15, 1986, MMI entered into a consent 

Administrative Order with the Environmental Protection Agency 

by which MMI agreed to perform a Remedial Investigation and 

Feasibility study (RI/FS) for the Arkwood Site under the 

comprehensive Environmental Response, Compensation, and 

Liability Act of 1980 (CERCLA), 42 U.S.C. § 9601 et seq. 

5. In order to perform the RI/FS contemplated by 

the consent Administrative Order, MMI, EPA, and their duly 

authorized agents, representatives, and contractors will need 

access to the Arkwood site and authorization to inspect, 

survey, collect samples, conduct tests,'and perform other work 

related to the RI/FS. 
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6. Section 103 of CERCLA empowers EPA to obtain by 

compulsory process access to the Arkwood site for the purpose 

of conducting the RI/FS. 

7. In order to avoid litigation and to expedite 

performance of the RI/FS, ormond hereby grants to MMI, EPA, 

and their duly authorized agents, representatives, and 

contractors the right of access to the Arkwood site and 

permission to inspect, survey, collect samples, conduct tests, 

~~d pe=fc=m all othe= wo=k =elated to the RI/FS. 

a. The right of access g=anted by this agreement 

shall expire upon the completion and EPA approval of the 

Arkwood Site RI/FS. 

9. MMI and Ormond agree that this Access Agreement 

shall not alter, waive, satisfy, release, increase, decrease, 

or otherwise modify any claims or rights that either party may 

have against one another or against any other third party with 

respect to the Arkwood Site. 

Agreed this day of May, 1986. 

Hallie c. Ormond 

By 
c. c. Grisham 
Attorney in Fact 

Mass Merchandisers, Inc. 

By 
Stuart Braznell 
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STATE OF ARKANSAS) 
)SS. 

COUNTY OF PULASKI) 

AUTHENTICATION 

I, ------------------------' a duly authorized notary 

public, state that on this ____ _ day of -------------' 1986, 

c. c. Grisham and stuart Braznell, to me well known, appeared 

before me and executed the foregoing Access Agreement on 

behalf of Hallie c. Ormond. 

Notary Public 

My Commission Expires: 

(S E A L) 
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' H. M.AtfRICE MITCHELL 
RICHARD A.. WILUAMS 
JOHN S. SELIG 
JosEPH W. GELZINE 
W. CHRISTOPHER BARRIE!< 
JERRY D. JACKSON 
JIM GuY TucKER 
EuGENE G. SAYRE 
BYRON FREELAND 
KENT FoSTER 
ALLAN GATES 
PAT MoRAN 
W. H.L.WooDYARD, w 
MICHAEL c. O'MALLEY 
JoHN C. LESSEL 
DOAK FosTER 
JAMES E. SMITR, JR. 
JEAN D. STOCKBURGER 
ANNE RITCHEY 
DEBRA K.EROWN 
SusAN GU:!."TER 
CRAIG WESTBROO!t 
W. KIRBY LOCKHART 
JoYC!: KINKEAD 
Douou..s B. WARD 

¥-=. J. J... J....nthony 

--
LAw OFFICES 

MITCHELL, WILLIAMS, SELIG, 

JACKSON &TUCKER 

1000 SAVERS FEDERAL BUILDING 

CAPITOL AVENUE AT SPRING STREET 

LITTLE RocK, ARKANSAS 12201 

TELEPHONE ~01-376-31~1 

JACKSONVILLE OFFICE 

1202 WEST MAIN STREET 

JACKSONVILLE, ARKANSAS 72076 

TELEPHONE 501-982-9411 

June 3, 1986 

District Director of Contracts and Real Estate 
Missouri Pacific Railroad Company 
6400 Martin Avenue · 
Kansas city, Missouri 64120 

Dear Mr·. Anthony: 

MARCELLA J. TAYLOR 
TIMOTHY W. GROOMS 

RICHARD C. JANS 
CYNTHIA J. DAVIS 
lANCE R.MILLER 
SANDRA L. SMITH 

TRACY BARGER 
WALTER G. WRIGHT, JR. 

SHERRY P. BARTLEY 
JAMEs B. SPEED,m 

~ ScOTT CLEVENGER 
LYNN PEEPLES PRUITT 

COUNSEL 
w. B. RILEY 

EDWIN F. JACKSON 
MICHAEL K. WILSON 

01' COUNSEL 
HENRY E. SP!TZBERG 

I am writing you at the suggestion of Herb Goering to 
request permission for access to a portion of the Missouri 
Pacific right-of-way in the vicinity of Omaha, Arkansas. 

I represent Mass Merchandisers, Inc. in connection 
with certain environmental issues arising out of the operation 
of a wood-treating plant adjacent to the Missouri Pacific 
right-of-way in Omaha, Arkansas. Mass Merchandisers, Inc. 
recently entered into a consent order with the Environmental 
Protection Agency which calls for a study of potential surface 
and groundwater contamination in and around the old Arkwood 
treating plant site. We anticipate that this study will 
require occasional access to the adjacent railroad 
right-of-way for the collection of samples, surveying 
elevations, and possibly the removal of some contaminated 
soils. ~ •) 

I am enclosing a map which indicates the general 
location of Omaha. The Arkwood plant is immediately south of 
the Missouri Pacific tracks at the west end of a tunnel which 
passes under Highway ~5 near Omaha. 

After you have had a chance to review this letter, I 
would like to visit further with you or a member of your staff 
regarding the nature of the access we would like to have. 

EXHIBIT_2_ 



, ,MI;rejEiELL, WILLIAMS, SELIG, JAcKsoN & TucKER 

Mr. J. A. Anthony 
June 3, 1986 
Page 2 

Thank you in advance for your cooperation in this 
matter. 

AG:gs 

Very truly yours, 

MITCHELL, WILLIAM$, SELIG, 
JACKSON & TUCKER 

By~~ 
Allan Gates 

•' I ., 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION VJ· 

1201 ELM STREET 

DALLAS, TEXAS 75270 

May 20, 1986 

Robert Blanz, Ph.D. 
Deputy Director for Program Planning 
Arkansas Department of Pollution Control 

and Ecology 
8001 National Drive 
P.O. Box 9583 
Little Rock, Arkansas 72201 

Dear Dr. Blanz: 

Enclosed for your information is a copy of the Administrative Order 
on Consent that the Agency issued on May 15, 1986, to Mass ~1erchandi sers 
Inc. This Order has been issued pursuant to Section 106(a) of the 
Comprehensive Environmental Response, Compensation and Liability Act of 
1980, 42 u.s.c. §9606, and requires that certain activities be taken at 
the Arkwood, Inc., site located south of the city of Omaha in Boone County, 
Arkansas. , 

Please refer to the enclosed copy of the Order for the specific actions 
required of the parties. If you should have any questions concerning 
this matter, please contact me. 

Si nee rely yours , 

A llyn M. Davis 
Director 
Hazardous Waste Management Division 

Enclosure 

cc: Honorable Bill Clinton 
Governor of Arkansas 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION VI 
DALLAS, TEXAS 

IN THE MATTER OF: & 
& 

MASS MERCHANDISERS, INC. & 
& 
§ 

REGARDING THE ARKWOOD, INC. SITE & ADMINISTRATIVE ORDER 
OMAHA, ARKANSAS ~ ON CONSENT 

§ 
§ 

Proceeding Under Section 106(a) § DOCKET NUMBER 
of the Comprehensive Environ- & CERCLA VI-6-86 
mental Response, Compensation, ~ 
and Liability Act of 19RO § 
{42 u.s.c. §9606(a)) ~ 

ADMINISTRATIVE ORDER 
ON CONSENT 

I. JURISDICTION 

This Consent Order is issued pursuant to the authority 
vested in the President of the United States by Section 106(a) 
of the Comprehensive EnvironmAntal Response, Compensation, and 
Liability Act of 1980 (CERCLA), 42 IJ.S.C. §9606(a), and 
delegated to the Administrator of the United States Environ
mental Protection Agency ( 11 EPA 11

) on August 14, 1981, by 
Executive Order 12316, 46 Fed. Reg. 42237, and further 
delegated to the Assistant Administrator for Solid Waste and 
Emergency Response and the Regional Administrators by EPA 
Delegation Nos. 14-14 and I4-14-A, the latter of which was 
signed on April 16, 1984. 

Respondent, Mass Merchandisers, Inc. ( 11 MMI 11
) agrees to 

undertake all actions required by the terms and conditions of 
this Consent Order. MMI consents to and will not contest EPA 
jurisdiction regarding this Consent Order. 



II. STATEMENT OF PURPOSE 

In entering into this Consent Order, the mutual objectives 
of EPA and MMI are: (1) to determine fully the nature and 
extent of the threat to the public health or welfare or the 
environment caused by the release or threatened release of 
hazardous substances, pollutants or contaminants, including 
pentachlorophenol, from the Arkwood, Inc. site (Remedial 
Investigation), and (2) to evaluate alternatives for the appro
priate extent of remedial action to prevent or mitigate the 
migration or release or threatened release of hazardous sub
stances, pollutants, or contaminants from the Arkwood, Inc. 
site (Feasibility Study). The activities conducted pursuant to 
this Consent Order are subject to approval by EPA and shall be 
consistent with the National Contingency Plan, 40 CFR Part 300, 
50 Fed. Reg. 47972 (November 20, 1985). 

III. FINDINGS OF FACT 

The following constitutes an outline of the facts upon 
which this Consent Order is based: 

A. The Arkwood, Inc. site ( 11 the Site 11
) is located on a parcel 

of approximately twenty acres of land along the Missouri 
Pacific Cricket railroad siding, south of the town of Omaha, 
in Boone County, Arkansas. From approximately 1962 until 
late 1984, the site was the location of a pentachlorophenol 
(PCP) and creosote wood treating operation. The site is 
owned by Hallie C. Ormond ( 11 0rmond 11

), who originally built 
the plant and commenced its operation. Subsequently, 
Ormond formed an Arkansas corporation, Arkwood, Inc., which 
operated the plant in corporate form under lease from 
Ormond individually as landowner. In 1974 MMI purchased 
the assets of Arkwood, Inc. and operated the plant until 
1984. During the period of its operations, MMI leased the 
land and fixtures from Ormond. 

B. Located on-site are: A millwork shop; PCP and creosote 
treatment process area; storage tanks for PCP and creosote; 
pressure treatment cylinder; building sump; a spill con
tainment basin used to control process spills; railroad 
drainage ditch and cave (entrance now covered) used to 
dispose of process wastes; and a sawdust and woodchip pile. 

C. MMI is an Indiana corporation with its principal place of 
business in Harrison, Boone County, Arkansas. MMI opera
ted the wood treating plant at the Arkwood, Inc. site 
until 1984. During the period of its operation, MMI 
leased the land and fixtures from Ormond. 
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D. The Arkwood, Inc. site was proposed for addition to the 
National Priorities List in September, 1985. ~0 Fed. Reg. 
37950 (published September 18, 1985). 

E. Approximately 660 persons live within three miles of the 
site and depend upon groundwater as a source of drinking 
water. 

F. Limited site investigations have been performed by the 
Arkansas Department of Pollution Control and Ecology. 
These investigations have included the sampling and 
analysis for concentrations of PCP of springs, ground
water, run-off from the Site, streams and sediment. The 
results of these analyses report the following ranges of 
PCP: 

Sample (Type) 

Groundwater 

Spring water 

Runoff from site 

Sediment from 
disposal area 

Surface water 

Concentration Range of PCP 
(ppm or mg/kg) 

*Less than 0.0005 to 5.6 

*Less than 0.00005 to 97 

0.0028 to 10.6 

2 3 ' 0 0 0 t 0 '3 0 ' 0 0 0 

0.00021 to 2.8 

*The lower number represents the detection limit for the 
analytical procedure utilized, for an individual sample. 
Analysis of some samples resulted in no PCP detected at 
these limits. 

These analyses indicate that there has been a past release 
of PCP into the environment and that there is a potential 
for future additional releases of PCP and other contaminants 
into the environment. 

G. According to "Chemical, Physical and Biological Properties 
of Chemicals Present at Hazardous Waste Sites Disposal Sites 11 

(EPA, 1985), PCP has been found to be embryotoxic and 
phytotoxic. Chronic exposure to PCP may result in chloracne, 
headaches, muscle weakness, weight loss, and liver and kidney 
damage. 

H. The release of PCP and creosote into the environment may 
cause an imminent and substantial endangerment to health 
or the environment. 
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IV. CONCLUSIONS OF LAW 

A. The Arkwood, Inc. site is a 11 facility 11 as defined in Section 
101(9) of CERCLA, 42 U.S.C. §9601(9). 

B. MMI is a 11 person 11 as defined in Section 101(21) of CERCLA, 42 
u.s.c. §9601(21). 

C. Wastes and constituents thereof generated and disposed of 
at the Site, including PCP and creosote, are 11 hazardous 
substances as defined in Section 101(14) of CERCLA, 42 U.S.C. 
§9601(14). 

D. The past, present, and potential future migration of 
hazardous substances from the Site constitutes an actual 
or threatened "release .. as defined in Section 101(22) of 
CERCLA, 42 U.S.C. of §9601(22). 

E. MMI is one of the responsible parties under Section 107(a) 
of CERCLA, 42_U.S.C. §9607(a). 

V. DETERMINATIONS 

A. Based on the Findings of Fact and Conclusions of Law set 
out above, EPA has determined that: 

1. The actual and/or threatened release of hazardous sub
stances from the Site may present an imminent and 
substantial endangerment to the public health or 
welfare or the environment. 

2. The actions required by this Administrative Order, 
including the preparation of a Remedial Investigation 
and Feasibility Study are necessary to assure adequate 
protection of the public health and welfare and the 
environment. 

VI. WORK TO BE PERFORMED 

All work performed pursuant to this Consent Order shall be 
under the direction and supervision of a qualified profes
sional engineer or certified geologist with expertise in 
hazardous waste site investigation and cleanup. Prior to the 
initiation of site work, MMI shall notify EPA in writing 
regarding the name, title, and qualifications of such engineer 
or geologist and of any contractors and/or subcontractors to 
be used in carrying out the terms of this Consent Order. 

Based on the foregoing, it is hereby AGREED TO AND ORDERED 
that the following work shall be performed: 
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A. Within 60 calendar days of the effective date of this 
Consent Order, MMI shall submit to EPA a plan for a complete 
Remedial Investigation and Feasibility Study (RI/FS Work 
Plan). This plan shall be developed in accordance with the 
EPA Remedial Investigation and Feasibility Study guidance 
documents entitled ("Guidance on Remedial Investigations 
Under CERCLA", (May 1985) and "Guidance on Feasibility 
Studies Under CERCLA", (April 1985)) which have been pro
vided to MMI by EPA. As described in this guidance, the 
RI/FS Work Plan must include: (1) a sampling plan, (2) a 
health and safety plan, (3) a plan for satisfaction of 
permitting requirements, (4) a description of chain of 
custody procedures, and (5) a description of quality control 
and quality assurance procedures. An outline of the elements 
to be included in the RI/FS work plan, including deliverables, 
is attached to and incorporated in this Consent Order. The 
RI/FS Work Plan shall be subject to review, modification, 
and approval by EPA. 

B. Within 30 calendar days after receipt of the RI/FS Work 
Plan by EPA, EPA shall review and provide comments on the 
Health and Safety Plan and notify MMI in writing of EPAs 
approval or disapproval of the remainder of the RI/FS work 
plan or any part thereof. In the event of any disapproval, 
EPA shall specify in writing both the deficiencies and any 
EPA recommended modifications regarding the RI/FS Work 
Plan. 

C. Within 30 calendar days of the receipt of EPA notification 
of Rl/FS Work Plan disapproval, MMI shall amend and submit 
to EPA a revised RI/FS Work Plan. In the event of subse
quent disapproval of the RI/FS Work Plan, EPA retains the 
right to conduct a complete RI/FS pursuant to its author
ity under CERCLA and to seek cost recovery. 

D. MMI shall implement the tasks detailed in the RI/FS Work 
Plan when and if the Plan is approved by EPA. Upon 
approval by EPA, the RI/FS Work Plan will be attached to 
and incorporated in this Consent Order. Work performed in 
implementation of the Plan shall be conducted in accordance 
with the EPA Remedial Investigation and Feasibility Study 
guidance documents listed in paragraph VI(A) above, and 
with the standards, specifications, and schedule contained 
in the RI/FS Work Plan. 

E. Within fifteen calendar days of receivin~ written approval 
of the RI/FS Work Plan by EPA, MMI shall commence work 
called for in the RI/FS Work Plan. 
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F. MMI shall provide monthly written progress reports to 
EPA. These progress reports shall: (1) describe the 
actions which have been taken during the period covered by 
the report toward achieving compliance with this Consent 
Order, (2) include all results of sampling and tests and 
other data received by MMI in connection with activities 
under this Consent Order during the period of the report, 
and (3) include all plans and procedures completed sub
sequent to EPA approval of the RI/FS Work Plan, during the 
period covered by the report as well as such actions, 
data, and plans which are scheduled for the next month. 
These reports are to be submitted to EPA by the tenth day 
of each month following the effective date of this Consent 
Order. 

G. MMI shall provide preliminary and final reports to EPA 
according to the schedule contained in the RI/FS Work 
P 1 an. 

H. EPA shall review the preliminary and final reports, and 
within 30 calendar days of receipt by EPA of such reports, 
EPA shall notify MMI in writing of EPA•s approval or dis
approval of these reports or any part thereof. In the 
event of any disapproval, EPA shall specify in writing both 
the deficiencies and the reasons for such disapproval. 

I. Within 30 calendar days of receipt of EPA notification of 
preliminary or final report disapproval, MMI shall amend 
and submit to EPA such revised reports. In the event of 
disapproval, EPA retains the right to amend such reports, 
to perform additional studies, and to conduct a complete 
Remedial Investigation and Feasibility Study pursuant to its 
authority under CERCLA and to seek cost recovery. 

J. Documents, including reports, approvals, disapprovals, and 
other correspondence, to be submitted pursuant to this 
Consent Order, shall be sent by certified mail or other 
means of verified delivery to the following addresses or 
to such other addresses as MMI or EPA hereafter may 
designate in writing: 

1) Documents (one copy of monthly reports, ten copies of 
final Rl/FS reports, and three copies of the RI/FS 
Work Plan and other miscellaneous reports) to be 
submitted to EPA should be sent to: 

Chief, Superfund Enforcement Section 
US EPA, Region VI 
1201 Elm Street 
Dallas, Texas 75270 



2) Documents to be submitted to MMI should be sent to: 

Stewart Braznell 
Mass Merchandisers, Inc. 
P.O. Box 790 
Harrison, Arkansas 72601 

3) MMI will send to the State of Arkansas copies of all 
notices and submissions which MMI is required by this 
order to send to EPA. The copies for the State of 
Arkansas should be addressed to: 

Deputy Director for Program Operations 
Arkansas Department of Pollution Control 

and Ecology 
8001 National Drive 
P. 0. Box 9583 
Little Rock, Arkansas 72209-

or such other pel'son as may be designated by AOPC&E. 

K. EPA may determine that other tasks, including remedial 
investigatory work and/or engineering evaluation, are 
necessary as part of a Remedial Investigation and Feasibility 
Study in addition to EPA approved tasks and deliverables, 
including reports, which have been completed pursuant to this 
Consent Order. Subject to the 11 Dispute Resolution 11 Section 
(Section XII) of this Consent Order, MMI shall implement 
any additional tasks which EPA determines are necessary as 
part of a Remedial Investigation and Feasibility Study and 
which are' in addition to the tasks detailed in the RI/FS 
Work Plan. The additional work shall be completed in 
accordance with the standards, specifications, and schedule 
determined or approved by EPA. 

VII. DESIGNATED PROJECT COORDINATORS 

On or before the effective date of this Consent Order, EPA 
and MMI shall each designate a Project Coordinator. Each 
Project Coordinator shall be responsible for overseeing the 
implementation of this Consent Order. The EPA Project 
Coordinator will be EPA's designated representative at the 
Site. To the maximum extent possible, communications between 
MMI and EPA concerning the activities performed pursuant to 
the terms and conditions of this Consent Order shall be 
directed through the Project Coordinators, except where 
otherwise required pursuant to paragraph VI(J). 

EPA and MMI each have the right to change their respective 
Project Coordinator. Such a change shall be accomplished by 
notifying the other party in writing at least five calendar 
days prior to the change. 
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The EPA designated "On-Scene-Coordinator,'' who may be the 
EPA Project Coordinator, shall have the authority vested in 
the On-Scene-Coordinator by the National Contingency Plan; 40 
C.F.R. Part 3po, 50 Fed. Reg. 47972 (November 20, 1985). This 
includes the authority to halt, conduct, or direct any tasks 
required by this Consent Order and/or any response actions or 
portions thereof when conditions present an immediate risk to 
public health or welfare or the environment. 

The absence of the EPA Project Coordinator from the Site 
shall not be cause for the stoppage of work. 

VIII. QUALITY ASSURANCE 

MMI shall use quality assurance, quality control, and 
chain of custody procedures in accordance with the EPA approved 
Quality Assurance and Quality Control Plan included in the 
RI/FS Work Plan throughout all sample collection and analysis 
activities. MMI shall consult with EPA in planning for, and 
prior to, all sampling and analysis as detailed in the RI/FS 
Work Plan. In order to provide quality assurance and maintain 
quality control regarding all samples collected pursuant to 
this Consent Order, MMI shall: 

A. Use its best efforts to ensure that EPA personnel and/or 
EPA authorized representatives are allowed access to the 
laboratory(s) and personnel utilized by MMI for analyses. 

B. Ensure that the laboratory(s) utilized by MMI for analyses 
perform such analyses according to EPA methods or methods 
deemed satisfactory to EPA and submit all protocols to be 
used for analyses in the appropriate reports in the RI/FS 
Work Plan 

C. Ensure that laboratory(s) utilized by MMI for analyses 
participate in an EPA quality assurance/quality control 
program equivalent to that which is followed by EPA contract 
laboratories As part of such a program, and upon request 
by EPA, such laboratory(s) shall conduct an annual quality 
assurance performance audit consisting of analysis of 
samples provided by EPA to demonstrate the quality of each 
laboratory•s analytical data. 

IX. SITE ACCESS 

The Site, as well as other potentially contaminated 
properties, are presently owned by parties other than those 
bound by this Consent Order. MMI will use its best efforts to 
obtain access agreements from Ormand (the site owner) as well 
as from the Missouri-Pacific Railroad within 30 days of the 
effective date of this Consent Order. MMI will use its best 
efforts to obtain similar access agreements with nearby property 
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owners as these agreements may become necessary to the progress 
of the RI/FS. Such agreement shall provide reasonable access 
to EPA and/or its authorized representatives. In the event 
that a site access agreement is not obtained within the time 
referenced above, MMI shall, within seven days of the expiration 
of this time period, notify EPA regarding both the lack of such 
agreement and the efforts to obtain it. 

X. SAMPLING, ACCESS, AND DATA/DOCUMENT AVAILABILITY 

MMI shall make the results of all sampling and/or tests or 
other data generated by MMI, or on MMI's behalf, with respect 
to the implementation of this Consent Order, available to EPA 
and shall submit these results in monthly progress reports as 
described in Section VI of this Consent Order.· EPA will make 
available to MMI the results of sampling and/or tests or other 
data similarly generated by EPA. 

At the request of EPA, MMI shall allow split or duplicate 
samples to be taken by EPA and/or its authorized representa
tives, of any samples collected by MMI pursuant to the imple
mentation of this Consent Order. MMI shall notify EPA not 
less than 48 hours not including weekends and holidays in 
advance of any sample collection activity. EPA will afford MMI 
advance notice of any collection of samples by or on behalf of 
the Agency related to the Arkwood Site and allow MMI to take 
split or duplicate samples. The project coordinators may agree 
orally or in writing to a shorter notification period. 

To the extent that permission is within MMI's control, EPA 
or any EPA authorized representative shall have the authority 
to enter and freely move about all property at the Site at all 
reasonable times for the purposes of, inter alia: inspecting 
records, operating logs, and contracts related to the Site; 
reviewing the progress of MMI in carrying out the terms of 
this Consent Order; conducting such tests as EPA or the 
Project Coordinator deem necessary; using a camera, sound 
recording, or other documentary type equipment; and verifying 
the data submitted to EPA by MMI. MMI shall permit such 
persons to inspect and copy all records, files, photographs, 
documents, and other writings, including all sampling and 
monitoring data, in any way pertaining to work undertaken 
pursuant to this Consent Order. All parties with access to 
the Site pursuant to this paragraph shall comply with all 
approved health and safety plans. 

MMI may assert a confidentiality claim, if appropriate, 
covering part or all of the information requested by this 
Consent Order pursuant to 40 C.F.R. §2.203(b). Such an 
assertion shall be adequately substantiated when the assertion 

-9-



is made. Analytical data shall not be claimed as confidential 
by MMI. Information determined to be confidential by EPA will 
be afforded the protection specified in 40 C.F.R. Part 2t 
Subpart B. If no such claim accompanies the information when 
it is submitted to EPA, it may be made available to the public 
by EPA without further notice to MMI. 

Nothing contained in this Administrative Order is intended 
to waive, or in any way limit, the authority granted in Section 
104 of CERCLA. All authority granted in Section 104 is 
specifically reserved. 

XI. RECORD PRESERVATION 

EPA and MMI agree that each shall preserve, during the 
pendency of this Consent Order and for a minimum of six (6) 
years after its terminationt all records and documents in 
their possession or in the possession of their divisionst 
employees, agents, accountants, contractors, or attorneys 
which relate in any way to the Site, d~spite any document 
retention policy to the contrary After this six year period, 
MMI shall notify EPA within 30 calendar days prior to the 
destruction of any such documents. Upon request by EPA, MMI 
shall make available to EPA such records or copies of any such 
records. Additionally, if EPA requests that some or all docu
ments be preserved for a longer period of time, MMI shall 
comply with that request. 

XII. DISPUTE RESOLUTION 

If MMI objects to any EPA notice of disapproval or deci
sion made pursuant to this Consent Order, MMI shall notify EPA 
in writing of its objections within fourteen (14) days of 
receipt of the decision. EPA and MMI then have an additional 
fourteen (14) days from the receipt by EPA of the notification 
of objection to reach agreement. If agreement cannot be 
reached on any issue within this fourteen (14) day period, EPA 
shall provide a written statement of its decision to MMI. In 
the event MMI fails or declines to comply with a decision made 
by EPA pursuant to this paragraph, EPA may proceed to implement 
the decision in question or to complete the RI/FS and seek cost 
recovery pursuant to CERCLA. The penalties provided in para
graph XIII of this Consent Order shall not run during the 
dispute resolution. For purposes of penalty accrual under paragraph 
XIII, dispute resolution under this paragraph shall end when 
EPA provides a written statement of its decision to MMI. 

XIII. DELAY IN PERFORMANCE/STIPULATED PENALTIES 

Stipulated penalties shall accrue in the amount of $1,000.00 
for the first week and $2,000.00 for each weP.k, or part thereof, 
thereafter for failure to submit to EPA the RI/FS Work Plan, any 
monthly progress report, any deliverable required under the RI/FS 
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Work Plan or this Consent Order, the Remedial Investigation, or 
the Feasibility Study or comply with a schedule as required by 
the RI/FS Work Plan or this Consent Order. 

If any event occurs which causes delay in the achievement 
of the requirements of this Consent Order, MMI shall have the 
burden of proving that the delay was caused by circumstances 
beyond the reasonable control of MMI which could not have been 
overcome by due diligence. MMI shall promptly notify EPA 1 s 
Project Coordinator orally and shall, within seven (7) calen-
dar days of oral notification to EPA, notify EPA in writing of 
the anticipated length and cause of the delay, the measures 
taken and/or to be taken to prevent or minimize the delay, and 
the timetable by which MMI intends to implement these mea-
sures. If the parties can agree that the delay or anticipated 
delay has been or will be caused by circumstances beyond the 
reasonable control of MMI, the time for performance hereunder 
shall be extended; in writing, for a period equal to the delay 
resulting from such circumstances. MMI shall adopt all reasonable 
measures to avoid or minimize delay. Failure of MMI to comply 
with the notice requirements of this paragraph shall constitute 
a waiver of MMI 1 s right to request a waiver of the requirements 
of this Consent Order for the delay in question. Increased 
costs of performance of the terms of this Consent Order or 
changed economic circumstances shall not be considered circum
stances beyond the control of MMI. 

In the event that EPA and MMI cannot agree that any delay 
in the achievement of the requirements of this Consent Order, 
including the failure to submit any report or document, has 
been or will be caused by circumstances beyond the reasonable 
control of the Respondent, the dispute shall be resolved in 
accordance with the provisions of the ••oispute Resolution" 
Section (Section XII) of this Consent Order. 

The stipulated penalties set forth in this Section do not 
preclude EPA from electing to pursue any other remedies or 
sanctions which may be available to EPA by reason of MMI 1 s 
failure to comply with any of the requirements of this Consent 
Order. Such remedies and sanctions may include a suit for 
statutory penalties as authorized by Section 106 of CERCLA, a 
federally-funded response action, and a suit for reimbursement 
of costs incurred by the United States and the State of 
Arkansas. 

XIV. RESERVATION OF RIGHTS 

Notwithstanding compliance with the terms of this Consent 
Order, including the completion of an EPA approved Remedial 
Investigation and Feasibility Study, MMI is not released from 
liability, if any, for any actions beyond the terms of this 

-11-



W. J. "Bill" McCuen 
SECRETARY OF STATE 

State of Arkansas 
SECRETARY OF STATE 

State Capitol 
Little Rock, Arkansas 72201-1094 

C E R T I F I C A T E 

• 

I, Bill McCuen, Secretary of State of the State 
of Arkansas, do hereby certify that the attached instrument 
of writing is a true and correct copy of 

ARKWOOD, INC. 

In Testimony Whereof, I have hereunto set my hand 
and official seal on this, the 11th day of September 

1985 • 

W. J. "Bill" McCuen 
Secretary of State 
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CERTIFICATE OF AMENDMENT 
OF 

ARTICLES OF INCORPORATION 
OF 

ARI{liTOOD, INC. 

~n~~l]d) 
,;· At' R 1 7 1969 

KELLY BH.YANT 
SE.CRE'TARY OF STATE 

AY-------

Pursuant to the authority and directions of the holders of all of the 

stock of Arkwood, Inc., an Arkansas Corporation, entitled to a vote, the 

~~icles of Incorporation of said Corporation are hereby amended in the 

following particulars on],y: 

Am'ICI.E Nnll'H: Dividends in respect to and on Class "A" Connnon 

Stock shall be and are hereby limited to a. maximum of $1.00 per 

share, per year, when earned and declared, which dividends shall 

be non-cumulative. 

In the event of dissolution, the distribution of assets to the 

holders of Class "A" Connnon Stock shall be ani is hereby limited 

to the maximu:nt of $1.00 per share. 

The exclusive voting rights of the holders of said Class "A" 

Common Stock shall remain unchanged. 

A copy of the resolution, adopted at the annual meeting of the stockholders 

of said corporation, had and held on April 14, 1969, being the second 

Monday in the Month of April, 1969, authorizing and directing the fore

going Amendment and bearing the endorsement of the holders of all of the 
' 

stock of said corporation, entitled to vote, is hereto attached as 

Exhibit "A.". 
The number of shares· outstanding entitled to vote on said Resolution 

and Alnendment was:: 300. 

The number of shares voting for -said Amendment was : 300. ' 

The number of said shares voting against said Amendment was~ None 

No other article or provision of the Articles of Incorporation of this 

Corporation shall be affected. 
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CERTIFICATE OF AMENDMENT 

OF ARTICLES OF INCORPORATION 

OF .ARKWOClD, INC. 

Page# 2 

lN TESTDfONY WHEREOF,. the within amendment is executed in the name and 

behalf of said Corporation by its proper officers~ hereunto duly authorized, 

this l!4th day of April, 1969. 

STATE OF ARKANSAS: 

COUNTY OF BOONE 
ss 

• . A C K N 0 vi L E D G M E N T 

On this day personally appeared before me, a Notary Public within and for 

the County and State aforesaid, duly commissioned and acting, Hallie c. 

Onnond and Mary Jo Grisham, who stated that they rrere the President and 

Secretary, respectively, of ARKWOOD, INC., and acknowledged that they had 

executed the foregoing Certificate of Amendment to Articles of Incorporation 

of said Corporation, for the purposes therein mentioned, in the name and 

behalf of said Corporation, pursuant to authority in them duly vested. 

WTINESS MY HAND AND SEAL as such Notary Public on this 14th day of April, 

1969. 

~ Commission Expires: 

My Commlssjoo Exo!res Eeti 19 1973 





--------------::---~----

' .. 

. . 

.. 

R E S 0 L U T I ·0 N 

RESOINED:- That the .Articles of Incorporation of ARKWOOD, INC.,. be and 

hereby are amended in respect to ARTICIE NINTH thereof', as :follows: 

Dividends in respect to and on Class "A" COllliiiOn stock shall be 

and are hereby limited to a maximum o:r $1.00 per share~ per year~ 

when earned and declared, mich dividends shall be non-C1ll1Illlative .. 

In the event o:f dissoll:ttion, the distribution o:r assets to the 

holders o:r Class "A"1 Conmon Stock shall be and is hereby limited 

to the max:l..mum of $1.00 per share .. 

The exclusive voting rights o:r the holders of said Class- "A• 
Cammon Stock shall remain unchanged. 

CERTIFICATE 

The undersigned~ being the holders of all the Class "A.."' Common stock 

o:r .AR.IMOOD, roo.,. hereby certify that the foregoing Resolution was duly 

and ~gular~ adopted bY the a:t:firmative vote o:r the holders ot all said 

stock; ard that we, and each of us,. hereby' approve and con:rirm. said 

Resoltrliion, passed and adopted by a vote o:r all the stockholders of said 

corporation at the annual meeting had and held by said corpora~ion on 

April lh~ 1969, being the second Monday in the Month of April, 1969, at 

its principal of.fices in Harrison, Arkansas. 

Jk<-ew r!, &;n~""'ML /fia:uae c. Ormoxn 

cc_ 
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CERTIFICATE OF DISSOLUTION 

(i) The name of the Corporation to be dissolved is: 

ARKWOOD, INC. 

(ii) The names and respective addresses of the officers of 

said corporation are as follows: 

C.C. GRISHAM, 1212 Berry Street, Harrison,Arkansas -PRESIDENT 
G.R. BARKER, 1123 North Liberty, Harrison,Arkansas-Vice President 
MARY JO GRISHAM,l212 Berry St., Harrison, Arkansas-Sec.-Treasurer 
MARY STANLEY- Valley Inn, Harrison, Arkansas - Assistant Secretary 

(iii) The names and respective addresses of the Board of 

Directors are as follows: 

C.C.GRISHAM, •1212 Berry Street,Harrison,Arkansas 
C.R. BARKER, 1123 North Liberty Str~et,Harrison, Arkansas 
Mary Jo Grisham - 1212 Berry Street, Harrison, Arkansas 

(iv) Attached hereto a copy of the shareholders resolution 

directing the dissolution. 

(v) The number and classes of shares outstanding: 

200 shares of Class A. Common Stock and 690 shares 
of Class B Common Stock. 

(vi) The resolution of the shareholders for dissolution was 

approved unanimously. 

IN WITNESS WHEREOF, WITNESS our hands as President and 

Secretary of the corporation on this /j day of August,l974. 

P R E S I D E N T 

IfiiiL.~IJd) 
AUG 0 1974 



. ' .· 

ACKNOWLEDGMENT 

STATE OF ARKANSAS ) 
)SS 

COUNTY OF BOONE ) 

On this~ day of August,l974, before me, a Notary 
Public, duly commissioned, qualified and acting within and 
for the said County and State, appeared in person c.c. GRISHAM 
and MARY JO GRISHAM, being the President and Secretary respectively, 
of ARKWOOD, INC. and who had been designated by said corporation 
to execute the above and foregoing instrument, to me personally 
well known, and who stated that they were the President and 
Secretary of the said ARKWOOD, INC. and were duly authorized 
in their respective capacities to execute the foregoing instrument 
for the considerations, uses and purposes therein mentioned and 
set forth. 

IN TESTIMONY WHEREO~, I have hereunto set my hand and official 
seal this ,LL day of t/?~9t~d , 1974. . 

' )x> /} !~ - /' 
N~~~;~ \tJBt::C/t'7.) '- Ca2/= 

My~ommipsion Expires: 
Ct ;;., t:-1 /.J, 17 7 7 

(/ I 
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SHAREHOLDERS RESOLUTION 

At a special meeting of the Shareholders of Arkwood, 

Inc. held in the corporate offices· at Harrison, Arkansas, 

on August ~,1974, with" all outstanding shares being re-

presented and voting, the following resolution was by proper 

motion proposed: 

RESOLVED, that the corporation be dissolved by the 
filing of proper documents with the office of the 
Secretary of State of Arkansas and that thereafter 
any and all corporate activities cease. 

Upon second &. call for vote, the aforesaid resolution 

was unanimously approved. 

WITNESS My hand as Secretary this ~ day of August, 

1974. 

STATE OF ARKANSAS ) 
)SS 

COUNTY OF BOONE ) V E R I F I C A T I 0 N 

Comes now, MARY JO GRISHAM, and on oath states that she 

is the Secretary of Arkwood, Inc. and that the foregoing con-

stitutes a true and correct copy of the corporate resolution as 

same appears on the records 

SUBSCRIBED and Sworn to before me, a Notary Public, this 

~day of August,l974. 

Y PUB IC 

My Commission Expires: 





-------------------------------------------
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.ARr ICJ.ES OF DlCCRRRAT IOH 
OF 

ARKWOOD, me. 

-· 

WE, THE UNDERSIGNED, in order to form a Corporation for the purposes ~lnaf'ter 

stated, under and pursuant to tm provisions of Chapter One of an Act of the 

<ien.eral Assembq of the State of Arlttulsas entitled "An Act to Provide for the 

Formation of Corporations, the Regulation and Control of Corporations and 

for Other Purposes" (approwd *f.l 11 1931), 

00 HEREBY CCRriFY as follows: 

FIRS'l': 

SECOND: 

···:.. .. , 
u 

The name of this Corporation is: 

.ARKWOOD I DC. 

Tm nature of the business of the Corporation and the objects or 

·· >- ~ses proposed to be transacted, promoted or carried on by it, are as 
.. ""' 
··~ f 
~. c::> follows, to-wit: .. 

~ . 

~ ,. "' 
~- "'--"" 
~-
;:. (a) To conduct and carry on a timber business involving forest products 

~ c::::l . o£ ev""ery kind; to deal in timber and timber lands am. timber products of every 
.,; L.W 
t:i-
••. I I 

(! a-a..-
'1~--

5"1-
~· ,....,., 
~- r...a
~~· 

~~ LLJ 
"$ c._") 

kind; to cnm, lease or rent and operate wood treating plants and equipment, 

post and pole peelers, sawmills and other woodworking or processing equipment 

of 81\Y kind; to manufacture, process and chemically treat .forest products of 

..,:'"'~ ... J all kinds; to own, operate, lease 1 bey ard sell mines Md mineral deposits 

of all kinds and rock and stone quarries of all kinds and sand and gravel 

deposits of all kinds and to produce, manufacture, process and aill all kinds 

of tb2 products of mines, rock and stone quarries and sand~and gravel deposits; 

to buy, sell, produce or process agricultural products and livestock and 

poultry; to conduct and carry on any and all kinds o.f .farming, including 

livestock and poultry; to engage in the marchandising1 manufacturing, treating 

or processing of feed, grain, fertilizer, oils, petroleum, or aey other goods1 

wares or merchandise of any and every kind and description; to own, operate, 

lease, btzy' or sell construction, building and other equipment of azv kind 

and to engage itself in the business of light or mavy general construction 

or building vork of any and every kind and description, whether by contract 

r¥r othebrise. 



) ., 

(b) To acquire the good will, rights, property, business and franchise 
' . 

of arv person, i'Jrm, association ot' corporation engaged in aey lav.f'ul business 
. . '. 

and to acquire, osm, sell, pledge and otherwise employ stocks, oooos, notes, 
Y' • • 

corporation. 

: · (c) !o beco. a Joint venturer or partner (either general or limited 

or both) 1 to enter into agreements of joint venture or partnership with one 

or ·more otber":persons, parlner~ips,;"assoolat.ions or corpcn:oations for tbe ______ . .---
. ,.,--

purpose or· carrying on~ business wbatsoewr which this corporation 'llfAY 

deem proper or convenient in connection with any other persons herein aet 

forth or otherwise 1 or which ~ be calculated. directly or indirectly to 

promote the best interest· of this corporation or to enbance the value of' its 

property or business. 

THIRD: 

The period of existence of this corporation shall be perpetual. 
'10 1" f" .. ' '" ,-. ~ ~ f ~ - " " 

Tm pr~l~al ~lee of pl:Ace of business of this corporation sball be 

l.oca~d in the County of Boone, in the City o£ Harrison, state of Arkansas, 
t.t l': l .. ( ...... ~,., .• •t ~~ 

and the address of the principal office or place of business shall be 

Harr lscm, Arkansas •. 

FIFrH: 
' 1 : ' 

~ name of tm resident agent of this cot'p<)t'ation is c. c. Gt"islwt, · v 

whose address is Harrison, County of Boone, State of Arkansas. 

SIXTH: 

The total amount of the authorized capital stock of this corporation !s 

5,300 ~s, of which 300 shares shall be Class "A" Common capital. StockJ 

having no nominal or par value each, and S ,en) shares sball be Class "B" 

nan-votfng Comcn capital Stock, having no nominal or par value each; 'Sa.td 

Class WAff stock being e»::lusiwq the voting', and controlling -~~k of the .... 

corporation, as furt~r particularzy provided in Article Ninth mreof • 

.. . ' 

. The amunt o£ capital vith·.\dlich this· corporation will.begin)usiness 
' . . ' ' . ~-"'' } . ~· 

is ~ ~ ($300.00) OOLLARS., ' ' ·•·· • 

.... -
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EICin'H: 

The naJOOs and Post Office address of each o! the Incorporators and the 

m.unber of shares of Class "A" Common Capital stock subscribed by each o! 

them is as follows: 

Hallie c. Ormond 

c. c. Grisham 

Mary Jo Gr !sham 

Ina Aml Farmer 

Nnmt: 

ro5T OFFI~ ADDRESS 

Harrison~ Arkansas 

Harrison~ Arkansas 

Harrison, Arkansas 

Batesville, Arkansas 

NO • OF SHARES 

210 

.30 

.30 

.30 

The Class "A" Common Capital Stock aforesaid shall be and is the 

exclusive voting and controlling stock of said Corporation. The 

Class "B" Stock shall .be and is non-voting and non-controlling stock 

and the holders of Class "B" Stock sMll not by reason of such holding 

be entitled to vote at meetings of the stockholders. 

Both Class n A" and Class ngn Stock shall be on an equal per share 

basis in respect to dividends and distribution of assets L~ tl-£ event 

o£ dissolution. 

Dl wrrNESS WHEREOF, we have mreunto set our hands on this 16~ 

of ~,A.D., 19~. 

INCORPCRATCRS: 

srATE OF ARKANSAS )) 
ss ACKNOWLEDGMENT 

COUNrY OF OOONE ) 

m :rr REMEMIERED tJ'lat on this 16th ~ of June A.D., 1965, 
personally cam before me, the tmdersigned, a Nota?;Y Ptibllc within and 
i'or the state and County aforesaid, Hallie c. Ormond, c. c. Grisham, 
Mary Jo Grisham and Ina Ann Farnrar, parties to the foregoing Articles 
o.t' Incorporation, known to me personally to .be such, and severally 
acknowledged the ~ to be the act and deed of the signers respectively, 
and that the .facts there in stated are truly set f'orth. 

GIVEN UNDffi M'f HAND AND SEAL OF OFFICE t 

JW Commi~sion Expires: 
.2- 7- If~~ 
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Form CORP-1 ' ' ' - ~ . e 5M-li-71-U72S-PP&SCo. 

STATE OF .KANSAS - OFFICE OF THE SECRETARY- OF STATE 

CERTIFICATE OF AMENDMENT 

Arkwooo, Inc. , a corporation duly organized, 
created and existing under and by virtue of the laws of the State of Arkansas, by its President and its 
Secretary, 

C • C • Grisham an1 fl.1ary Stanley 

DOES HEREBY CERTIFY: 

A. That a written or printed notice setting forth the proposed Amendment was given to each share
holder entitled to vote thereon within the time and manner as provided in the "Arkansas Business Cor
poration Act" (Act 576 of 1965), and that this Amendment (s) is filed pursuant to said Act. 

B. That at a special (or regular) meeting of the stockhol~rs of said corporation, duly called and 
held at the office of the Company, in the City of ~e~~~r 22 12 , 
State of Arkansas , o ' , 19 __ , the Amend-
ment to the Articles of Incorporation, as herein stated, was (were) offered and adopted. 

C. That the number of shares outstanding are 890 , and the number of sh~ entitled 
to vote thereon are 200 (100%). The number of shares which voted for are-----
The number of shares which voted against are none . (If the shares are entitled to vote 
thereon as a class, the designation and number of outstanding shares entitled to vote thereon of each such 
class, and the number of shares of each class which voted for and against are required.) 

D. That the following Article {s) of the Articles offncorporation of this corporation were amend-
ed, Articles VI , Section I , to read as follows: 

'~re shall be no restrictions on the transfer of stock whether by gift, 
by sale or otherwise." 





IN WITNESS WHEREOF, the said Corporation, Arkwood, Inc • has 
caused its corporate name to be subscribed by its President, who hereby verifies that the statements 
contained in the foregoing Certificate of Amendment are true and correct to the best of hisjher knowi
edge mfi>eliefs, and its corporate seal heret8c1!bW€~ and duly attest7'2 by its Secretary, on this 
---------- date, 19·---

Corporate Seal 

Arkwood, Inc. 
Corparate Name 

c. c. Grisham 
Prellldent 

1212 Berry - Harrison, Arkansas 72601 
Addreu 

' !."'' f. . ( ;. 

t~· \! \ 

(Acknowledgment optional) . .. 
INSTRUCTIONS: File in Duplicate with Kelly Bryant, Secretary of State, State Capitol, Little Rock, 
Arkansas, 72203. Duplicate copy will be returned to the above address, ~hich should be filed with the 
County Clerk of the County where the Corporation's registered office is located, within 60 days of the 
filing herewith (other than Pulaski County). 
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•• \ 
~: 

-
~· . 

.. ~ 
·r"'J .. 

AMENDMENr 'ro ARTICLE VI., SECTION II 

I • 

..... .. 
' 

Repeal sub-paragraphs 1 throu~ 10, 'irx:lusive, of Section II, Article VI 
and in place thereof insert a new addition to the By-laws under Section II, 
Article VI as follows: 

" There shall be no restrictions on the transfer of stock Whether 
by gift, by sale or otherwise." 

Dated this 22nd day of Septerrber, A.D. 1972, at Harrison, in the 
County of Boone, state of Arkansas , 

Date: 9 Lzz./??: 
I 7 

--~·~ ... -- .... ---· --~-"--'--_,;;,._, 

--1 
\ 
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,, 

W. J. "Bill" McCuen 
SECRETARY OF STATE 

• 
State of Arkansas 

SECRETARY OF STATE 
State Capitol 

Little Rock, Arkansas 72201-1094 

C E R T I F I C A T E 

• 

I, Bill McCuen, Secretary of State of the State 
of Arkansas, do hereby certify that the attached instrument 
of writing is a true and correct copy of 

MOUNTAIN ENTERPRISES, INC. 

In Testimony Whereof, I have hereunto set my hand 
and official seal on this, the 11th day of September , 

1985 • 

W. J. "Bill" McCuen 
Secretary of State 

by~~ ·~ation Department 



Form SS-1+-2M-1 1·61-160382-c .• McB. 

NOTICE: "MUST BE FILED IN DUPLICATE" 

ARTICLES OF INCORPORATION 
OF 

MOUNTAIN ENTERPRISES, INC. 

WE, THE UNDERSIGNED, in order to form a corporation for the purposes hereinafter 

stated, under and pursuant to the provisions of Chapter One of an Act of the General Assembly 

of the State of Arkansas entitled ''An Act to Provide for the Formation of Corporations, the 

Regulation and Control of Corporations, and for Other Purposes" (approved April 1, 1931), 

DO HEREBY CERTIFY as follows: 

FIRST: 

The name of this corporation is 

Mountain Enterprises, Inco 

SECOND: 

(The corporate nam~ mn.ot end with the abbreviation "Ine.," or mUIIt Include the word "Corpora
tion" or "Incorporated," or ma:r Include the word "Compnn:r" or the abbrevlatlon "Co." If that word 
or abbreviation 18 not bnmedlateb" preceded b:r the word "''and'' or the abbreviation "&!.") 

The nature of the business of the corporation and the objects or purposes proposed to be 

transacted, promoted or carried on by it, are as follows, to-wit: 

To purchase, own, improve, equip, operate and manage farms and 
ranches, and to engage in any agriculture or livestock pu~suit 
or undertaking. 

To purchase, locate, lease or otherwise acquire mines, m1n1ng 
claims, mining rights and lands and enter into any interest therein~ 
and to explore, work, exercise, develop., and turn to account the 
same; to quarry, dress, refine and process and market stone and 
earth and mineral substances of all kind. 

To purchase, or otherwise acquire, own, sell, pledge or otherwise 
dispose of stocks, bonds, notes, debentures and securities of. 
other persons, firms·and corporations; and to do and to carry on 
any other operations or business which may seem necessary, 
.convenient and incidental to any of the obligations aforesaid. 

CER-fiFIED COPY 

1: ,. 
t 
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THmD: 

The period of existence of this corporation shall b~e ____ .....~P::....:e:::..:r=-p=e...:::t..:::u:..=a:.:l=------
(The period of exbtenee ahaD be perpetual unleaa Umlted to a number of 7Nn• If ltmlted, 

lltate the number et :rears. and U perpetual ao state.) 

FOURTH: 

The principal office or place of business of this corporation shall be located in the County 

Boone of in the city (or town) of Harrison , 
State of Arkansas, and the address of the principal office or place of business shall be 

------------------.,_i;)treet. 

FIFTH: 

Th~ name of the resident agent of this corporation is W. S. Walker 

whose address is~_C:::..o:::..f=-f=-m=an:=-.:::.B..;;.:u:..=i:..=l..;;.:d:..::i=n:.!iog~--------..oStreet, City (or town) of 

Harrison Boone ------------------------,County of ____________________________ 
4 

State of Arkansas. 

SIXTH: 

The total amount of the auth~rized ca~ital stock of this corporation io..s __ 3_0_0 ___ _ 
no 

shares, having ~par value of $-N~o---P.:::.a;;;;.r __ ,each. 
(It the etirporatlon Ill t<i be authorlr.ed to l88ue more than one clasa of .tad.; the .tatementa re

quired b7 ~ph t ot Se<~tlon I of Act :el!~ ot 1981 s,haD be a~ted.) 

SEVENTH: 

The amount of capital with which this corporation will begin business is $ 300 • 00 
(not less than Three Hundred ($300.00) Dollars). 

EIGHTH: 
,• 

The names and post office address of each of the incorporators and the number of shares 
of the capital stock subscribed by each of them is as follows: 

W. S. Walker 
Nina B. Walker 
Marian Bourque 

NINTH: 

. . 

POST OFFICE ADDRESS 

Harrison, Arkansas 
Harrison, Arkansas 
Harrison, Arkansas 

NO. OF SHARES 

25 
1 
1 

The incorporators may insert here any provisions which they ~ay choose for the regula

tion of the business and for the conduct of the affairs of the corporation and any provisions 

creating, dividing, limiting and regulating the powers of the corporation, the directors and 

stockholders, including the provisions governing the issuance of stock certificates to replace 

lost or destroyed stock certificates, such provisions not to be contrary to the laws of this State. 



STATE OF 

COUNTY OF 

Arkansas 

Boone 

BE IT REMEMBERED that on thi . .,_ __ S __ day of ___ O_c_t_o_h_e_r _____ _ 

A. D. 19~ personally came before me, the undersigned, a Notary Public within and for the 

State and County aforesaid, W. S. Walker, Nina B. Walker and Marian 

Bourque, 

parties to the foregoing Articles of Incorporation, known to me personally to be such, and sev

erally acknowledged the same to be the act and deed of the signers respectively, and that the 

facts therein stated are truly set forth. 

GIVEN under my hand and seal of office the day and year aforesaid.: 
• I \ ',

1 
,·( .. ,... '\ I ~I • 

My ,com~ •. exp. 
1"'--11-t t-V' 

. I I • 

':'.' "' 
I , ' ~ r ; . 

I -.-/1 oA•, f .. .' (IP 
I • 

NotarT Publlo 

(The.e Article. must tim be tned with the Becretar7 ot"~tate and a certttled OOPT thereof then flled wUh the CountT Clerk.) 

', ·~ c- . -:r~ ,..., \'- - ·-....--r - ..... 
CERTIFICATE OF CLERK 

STATE OF ARKANSAS } 

-
__ ss. 

., ·'··-·:COUNTY OF 

............... 
........... " ~ ~~ .. _; 

I, -----------------. Clerk of the County and Probate Courts in and for 

the County aforesaid, do hereby certify that the foregoing instrument of writing, being certificate of in-

corporation 0'---------------·-------------------
was filed for record in my office on th<;..e -----'-'day of _________ ___, 19_, and the 

same is now duly recorded in Book ____ _,, Pag"'------,. of the records of my said office. . . 
IN TESTIMONY WHEREOF, I hereunto set my hand and the seaJ of said Court thi . .,._ ____ day 

o..__ ___________ __ , 19 __ 

Count:r a-rk 

D. C. 

. 
~ 
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CERTIFICATE OF DISSOLUTION 

ONE: Name of Corporation: MOUNTAIN ENTERPRISES, INC. 

TWO: Name and Address of Officers: W.S. WALKER-President 
218 East Ridge 
Harrison, AR 72601 

GENE C. CAMPBELL 
Secretary-Treasurer 
218 East Ridge 
Harrison, AR 72601 

LAVERNE GARRY 
.:).18 East Ridge 
Harrison, AR 72601 

THREE: Names and Addresses of Directors: 

FOUR: 

FIVE: 

SIX: 

Those persons listed in Paragraph Two above plus: NO OTHERS 

F I LED 
MAY 2 1978 

Shareholders Resolution: 

Attached as Exhibit "A". WWcTlT~,'\'f~~T 

Number of Shares Outstanding: 

By L 

300 shares of No-par 
common stock. 

Number of Shares Voted For and Against Resolution: 

For: 300 
Against: 0 

Witness my hand as President of said Corporation on this 
~ 

~day of April, 1978. 

~ 
4ENE C. CAMPBELL 

STATE OF ARKANSAS) 
)SS 

COUNTY OF BOONE ) 

PRESIDENT 

VERIFICATION 

BE IT REMEMBERED that on this~day of April, 1978, 

personally appeared before me, the undersigned, a Notary Public, 

within and for the State and County aforesaid, W. S. WAI.f<ER r,, 

party to the foregoing Certificate of Dissolution, known to me 

personally to be such, and severally acknowledged the same to be the 

act and deed of the signer respectively, and that the facts therein 

stated are truly set forth. 

GIVEN under my hand and seal this2~day of April, 1978. 

#?-t.A'~ ~ 
My Comm. Expires: II ·/1-lfl NOTARY PUBLIC 
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SHAREHOLDERS:RES6LUTiON . . . 
~ I ! 

On April 24, 1978,. .. a 
~ I 

'""'":"C·' 
of MOUNTAIN ENTERPRISES, INC. 

~ .: ~\.:. I 
special~meeting of the shareholders 

~ 1 
was held in the Corporations office 

pursuant to proper notice and all shareholders were present and 

participating in said meeting. 

Upon Motion duly made and seconded, the following resol-

ution was adopted unanimously by a vote of 300 to 0 in favor. 

RESOLVED, that in view of the l•ack of any corporate assets 

and the inactive status of the Corporation for several years, 

it is in the best interest of the shareholders that the Corporation 

be dissolved forthwith. 

There being no further business the meeting was adjourned. 

WITNESS MY HAND as Secretary this 24 day of April, 1978, 

stating this to be a true extract 

meeting. 

STATE OF ARKANSAS) 
}ss 

COUNTY OF BOONE ) 

of the action taken at said 

Sl<~ GENE C. CAMPBEL 

VERIFICATION 

Comes now GENE c. CAMPBELL, and states on oath that the 
facts contained in the foregoing, are correct and true to the 
best of his knowledge and informat~~ 

/GENE C . CAMPB 

SUBSCRIBED AND SWORN to before me, a Notary Public, within 
and for the County and Sta~e aforesaid, this ~day of Ap~~l, 1978. 

A_...:_e- ·~\- . e-_Q__ 
My Cornrn. Expires: I/ - //-9' 1 
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STATE OF ARKANSAS 

DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 

June 11, 1985 

Mr. Ed Bisno 

8001 NATIONAL DRIVE, P.O. BOX 9583 
LITTLE ROCK, ARKANSAS 72209 

Haley, Polk & Heister, P.A. 
One Spring Street 
Suite 330 
Little Rock, AR 72201 

Mr. Allan Gates 
Mitchell, Williams, Selig, Jackson 

& Tucker 
1000 Savers Federal Bldg. 
Capitol Avenue at Spring Street 
.Little Rock, AR 72201 

Re: Arkwood Plant Site 

Gentlemen: 

PHONE: <501l 562-7444 

Enclosed herewith is a proposed Consent Administrative Order concerning 
the Arkwood plant site. Please review this proposed order with your 
clients and let me know your position as soon as possible. If a meeting 
is desired, I would be happy to arrange it. I realize there has been a 
significant delay on my part in getting this proposal out to you; 
however, I must ask for your prompt attention hereto. 

-ll)})JM. 
Phillip Deisch ~ 
Chief Counsel 
Legal Section 

PD:mlw 

Enclosure 

cc: w/enc. 
Robert Blanz 
Doice Hughes 
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ARKANSAS DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 

IN THE MATTER OF: 
ARKWOOD, INC: MOUNTAIN 
ENTERPRISES, INC.: 
MASS MERCHANDISERS, INC. 
and HALLIE C. ORMOND 

CONSENT ADMINISTRATIVE ORDER 

LIS 85-035 

This Administrative Order is issued by the Director of 

the Arkansas Department of Pollution Control and Ecology 

("ADPC&E") pursuant to the authority of the Arkansas Water and 

Air Pollution Control Act (Act 472 of 1949, as amended), the 

Arkansas Hazardous Waste Management Act (Act 406 of 1979, as 

amended), and the regulations promulgated pursuant to such 

acts including, but not limited to, Regulation No. 2: 

"Arkansas Water Quality Standards" (Regulation No. 2) and the 

Arkansas Hazardous Waste Management Code ("Hazardous Waste 

Code 11
). 

The issues in this matter having been settled by the 

agreement of the parties hereto, it is hereby agreed and 

stipulated that the following Findings of Fact and Order be 

entered herein: 

FINDINGS OF FACT 

1. Hallie c. Ormond ("Ormond") owns certain real 

property and the fixtures thereon located in Section 27, 

Township 21 North, Range 21 West, in Boone County, Arkansas, 

which has been used, as hereinbelow described, for commercial 

wood treating operations. 
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• Page 2 

2. Beginning in 1963 and continuing until or shortly 

before December 31, 1984, the realty and fixtures were leased 

by Ormond to Arkwood, Inc. and then in 1973 to Mountain 

Enterprises, Inc. Both Arkwood, Inc. and Mountain 

Enterprises, Inc. are wholly owned subsidiaries of Mass 

Merchandisers, Inc. and are hereinafter all collectively 

referred to as Mass Merchandisers, Inc. or ("MMI"). The 

lease terminated December 31, 1984. 

3. During the course of said leases, MMI operated a 

commercial wood treating plant on the site utilizing creosote 

and pentachlorophenol to treat wood products. In the course 

of such operations, waste products, including 

pentachlorophenol, were handled and stored in an unprotected 

manner, whereby wastes were spilled or spread on surface soils 

or stored in open piles; and were disposed of by surface 

dumping, or dumping into crevices on the property, or 

otherwise applying it to the land surface. Such handling, 

storage, and disposal of wastes constituted a violation of: 

(a) Ark. Stat. Ann. 82-1908 Subdivision 2 by reason of 

the failure to have a permit for such storage and 

disposal; 

(b) Ark. Stat. Ann. 82-1908 Subdivision 1 by reason of 

such disposal causing pollution of the surface 

waters of the State violating Regulation No. 2: 

"Arkansas Water Quality Standards"; and 
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Page 3 

(c) Ark. Stat. Ann. 82-1908 Subdivision 1 by reason of 

such disposal causing pollution of the ground waters 

of the State. 

(d) Ark. Stat. Ann. 82-1908 Subdivision 1 for placing 

wastes in a location where it is likely to cause 

contamination of the waters of the State. 

4. Irt addition to those violations cited in paragraph 3 

above, the handling and disposal of pentachlorophenol 

contaminated wastes subsequent to July 14, 1979, by MMI failed 

to comply with the Arkansas Hazardous Waste Management Act and 

Code in that: 

(a) Such activity constituted the operation of a 

hazardous waste disposal facility without having a 

permit for such activity in violation of Ark. Stat. 

Ann. 82-4205(a); 

(b) Such activity was conducted without complying with 

the interim standards required by 40 CFR Part 265, 

as adopted by reference in Section 3 of the Arkansas 

Hazardous Waste Management Code. 

ORDER 

The parties do, therefore, consent and agree to the 

following: 

1. Ormond shall permit and allow the authorized 

representatives and agents of MMI and ADPC&E access at all 

times to the subject property as necessary to implement fully 



-~---~-~--~--------------------------

. . 



Page 4 

all actions required hereby, including such inspections, 

surveys, and data gathering as may be necessary or appropriate 

to investigate the site and to document and inspect 

implementation of actions. 

2. Within sixty (60) days from the date hereof, MMI and 

Ormond, jointly or severally, shall submit to ADPC&E for 

approval a detailed written proposal prepared by qualified 

professionals in hydrogeology for a hydrogeological 

assessment, together with a proposed schedule of 

implementation, not to exceed one hundred twenty (120) days to 

investigate and determine the horizontal and vertical extent 

of contaminant migration emanating from the Arkwood facility. 

Such investigation is to include, but not limited to, a 

determination of the location, direction, and rate of 

groundwater flow, hydrological, geological, and lithological 

maps and reports showing the formations, permeabilities, dips 

and strikes, recharge areas and their characteristics, sink 

areas, solution channels, fissure spots, fractures, clay fill 

areas and a detailed soils map showing their location, depth, 

and characteristics. This investigation shall also include a 

study of the surface hydrology with emphasis on determining 

the relation of spring location and flow to groundwater: and 

shall include sampling and analysis on all springs and water 

wells within an area within three miles of the site. 

3. MMI and Ormond shall thereafter implement the 

hydrogeological assessment as approved in accordance with the 

schedule of implementation. 
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4. Within sixty (60) days of the date hereof, MMI and 

Ormond shall, jointly or severally, submit to ADPC&E for 

approval a detailed written proposal with a proposed schedule 

of implementation to take the following intermediate steps to 

abate sources of contamination on the site: 

(a) Drain and properly dispose of all on-site liquids 

from all ponds, impoundments, tanks, pipes, dumps, 

sumps and other fixture or equipment; 

(b) Decontaminate or properly dispose of all on-site 

contaminated plant fixtures and equipment; 

(c) Remove or treat all contaminated soils and materials 

including the contaminated •sawdust piles• on-site, 

which were contaminated by the disposal practices of 

the Arkwood plant so that a cleanliness level is 

achieved of no more than 1 mg/kg of 

pentachlorophenol in a solid sample using a total 

recoverable technique approved by ADPC&E and no more 

than 1 ug/1 by a leachable testing technique 

approved by ADPC&E, to the extent that such 

contaminated soils and materials can be identified 

without completion of the approved assessment plan; 

(d) Remove or treat all contaminated soils in off site 

areas in which there is contamination to the extent 

permitted by the owners of such properties; 
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(e) Establishing appropriate groundwater monitoring of 

all contaminated areas on the site: and 

(f) Otherwise abating all sources or potential sources 

of contamination emanating from the site. 

5. MMI and Ormond shall implement such actions as 

approved in accordance with any conditions of approval and in 

accordance with the approved schedule of implementation. 

6. Within ninety (90) days of the completion of the 

hydrogeologic assessment required above, MMI and Ormond shall 

submit, jointly or severally, to ADPC&E for approval a final 

remedial action plan with a proposed time schedule designed 

to: 

(a) Permanently eliminate the contamination or threat 

thereof of surface and groundwaters of the State of 

Arkansas from the Arkwood plant site: and 

(b) Achieve compliance with all requirements of the 

Arkansas Hazardous Waste Management Act and Code for 

closure of this site as a hazardous waste management 

unit. 

7. Within thirty (30) days of approval of the final 

remedial plan by ADPC&E, MMI and Ormond shall, jointly or 

severally, submit a detailed cost estimate for implementation 

of the plan: and within sixty (60) days of approval of the 

plan, MMI and Ormond shall submit to ADPC&E a surety bond in 

the amount of such cost estimate or other equivalent financial 

guarantee in favor of ADPC&E for·the completion of the plan. 
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8. MMI and Ormond shall implement the remedial plan as 

approved in accordance with any condition of approval and in 

accordance with the approved implementation schedule. 

9. MMI and Ormond, jointly and severally, consent and 

agree to pay to ADPC&E civil penalties, as authorized by Ark. 

Stat. Ann. 82-1909(c) and 82-4213(b), for failure to meet any 

deadlines required by this Order or any approved 

implementation schedule hereunder as follows: 

(a) First day through the tenth day: $ 500.00 per day 

(b) Eleventh day through the twentieth day: $ 750.00 

per day 

(c) Twenty-first day through the thirtieth day: 

$1,000.00 per day 

(d) Each day beyond the thirtieth day: $2,500.00 per 

day 

Any such penalties shall be due and payable upon demand 

of ADPC&E. 

10. If any event occurs which causes or may cause delay 

in the achievement of compliance by MMI and Ormond with the 

requirements of this Administrative Order, they shall notify 

ADPC&E, in writing, as soon as reasonably possible after it is 

apparent that delay will result, describing in detail the 

anticipated length of delay, the precise cause of the delay, 

and the measures being taken to minimize the delay. 
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11. The Department may grant an extension of any 

provision of this Administrative Order, provided sufficient 

cause therefor has been shown. Failure to notify the 

Department promptly, as provided in paragraph (10), may be 

grounds for denying an extension. 

SO ORDERED ---- day of 1 1985. -------

Director 

APPROVED AS TO FORM AND CONTENT: 

ARKWOOD, INC. 

BY: 

DATE: 

H. C. ORMOND 

BY: 

DATE: 
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CERTIFICATE OF DISSOLUTION 

ONE: Name of Corporation: MOUNTAIN ENTERPRISES, INC. 

TWO: Name and Address of Officers: W. S. WALKER- President 
218 East Ridge 
Harrison, AR 72601 

GENE C. CAMPBELL 
Secretary-Treasurer 
218 East Ridge 
Harrison, AR 72601 

LAVERNE GARRY 
218 East Ridge 
Harrison, AR 72601 

THREE: Names and Addresses of Directors: 

Those persons listed in Paragraph Two above plus: NO OTHERS 

F I LED 
FOUR: Shareholders Resolution: 

MAY 2 1978 

Attached as Exhibit "A". w~~h~~ 6l~tfr~T 
By /~ .. 1 .......... 

FIVE: Number of Shares Outstanding: 300 shares of No-par 
common stock. 

~IX: Number of Shares Voted For and Against Resolution: 

For: 300 
Against: 0 

Witness my hand as President of said Corporation on this 

:iS~ay of April, 1978. 

~ENE C. CAMPBELL 

STATE OF ARKANSAS) 
)SS 

COUNTY OF BOONE ) 

~ PRESIDENT 

VERIFICATION 

BE IT REMEMBERED that on this~day of April, 1978, 

personally appeared before me, the undersigned, a Notary Public, 

within and for the State and County aforesaid, W. S. WALKER 
: J I 

party to the foregoing Certificate of Dissolution, known to me 

personally to be such, and severally acknowledged the same to be the 

act and deed of the signer respectively, and that the facts therein 

stated are truly set forth. 

My Comm. Expires: II- If -'if! NOTARY PUBLI.C 

of April, 1978. 

~ 
GIVEN under my hand and seal this~~day 

~~ 
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SHAREHOLDERS:RES'OLUTI'ON 

l . 
i 

On April 24, 1978, a special.meeting of the shareholders 
' . 

.. 
of MOUNTAIN ENTERPRISES, INC. was held in the Corporations office 

pursuant to proper notice and all shareholders were present and 

participating in said meeting • 

Upon Motion duly made and seconded, the following resol

ution was adopted unanimously by a vote of 300 to 0 in favor. 

RESOLVED, that in view of the l•ack of any corporate assets 

and the inactive status of the Corporation for several years, 

it is in the best interest of the shareholders that the Corporation 

be disso1ved forthwith. 

There being no further business the meeting was adjourned. 

WITNESS MY HAND as Secretary this 24 day of April, 1978, 

stating this to be a true extract of the action taken at said 

meeting. 

STATE OF ARKANSAS) 
)ss 

COUNTY OF BOONE ) 
VERIFICATION 

Comes now GENE c. CAMPBELL, and states on oath that the 
facts contained in the foregoing, are correct and true to the 
best of his knowledge and informati~~ 

/GENE C. CAMPB 

SUBSCRIBED AND SWORN to before me, a Notary Public, within 
and for the County and State aforesaid, this 2·4 day of April, 1978. 

My Comm. Expires: J/ - //-Yf 1 
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NOTICE: "MUST BE FILED IN DUPLICATE" 

ARTICLES OF INCORPORATION 
OF 

MOUNTAIN ENTERPRISES, INC. 

WE, THE UNDERSIGNED, in order to form a corporation for the purposes hereinafter 

stated, under and pursuant to the provisions of Chapter One of an Act of the General Assembly 

of the ~tate .of Arkansas entitled ''An Act to Provide for the Formation of Corporations, the 

Regulation and Control of Corporations, and for Other Purposes" (approved April 1, 1931), 

DO HEREBY CERTIFY as follows: 

FIRST: 

The name of this corporation is 

Mountain Enterprises, Inc. 

SECOND: 

(The corporate name must end with the abbreviation "Inc.," or must Include the word "Corpora
tion" or "incorporated," or may Include the word "Company" or the abbreviation "Co." It that word 
or abbreviation ill not Immediately preceded by the word >''and" or the abbreviation "&.'') 

The nature of the business of the corporation and the objects or purposes proposed to be 

transacted, promoted or carried on··by it, are as follows, to-wit: 

'I'o purchase, own, improve, equip, operate and manage farms and 
ranches, and to engage in any agriculture or livestock pu~suit 
or undertaking. 

To purchase, locate, lease or otherwise acquire mines, mining 
claims, mining rights and lands and enter into any interest therein~ 
and to explore, work, exercise, develop; and tur.n to account the 
same; to quarry, dress, refine and process and market stone and 
earth and mineral substances of all kind. 

To purchase, or otherwise acquire, own, sell, pledge or otherwise 
dispose of stocks, bonds, notes, debentures and securities of 
other persons, firms and corporations; and to do and to carry on 
any other operations or business which may seem necessary, 
convenient and incidental to any of tho obligations aforesaid. 

,, 
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THIRD: 

The period of existence of this corporation shall bev.. ____ ....Jp::...;e:::.:r=-p~e~t~u:::..:a:::..:l:::.._ ___ _ 
(The period of existence 11hall be perpetual unless llinlted to a number of years, It llmlted. 

state the number of ;rear~~, and If perpetual so 11tate.) 

FOURTH: 

The principal office or place of business of this corporation shall be located in the C'ounty 
Boone 

of in the city (or town) of Harrison , 
State of Arkansas, and the address of the principal office or place of business shall be 

----------------------O~treet. 

FIFTH: 

The name of the resident agent of this, corporation is, _ __,_,_W_,_.____,S~.!..-.1.:.:..•l:=a::::::l~k~e::..:r=-------, 

whose address i~s __ C....:o....:f..::.f..::.m:...:can=--=B....:u~i=-=l=-d=-1=·n::::!g52...._ ________ _jStreet, City (or town) of 

Harrison B ----------------, Councy of ___ o_o_n_e ___________ ~ 
State of Arkansas. 

SIXTH: 
' ' ' 

The total amount of the authorized capital stock of this corporation is, __ 3_0_0 _____ _ 
no 

shares, having~ par value of$ No Par each. 
(It the cOrporation 1s to' be authorized to Issue more than one class of stock, the statements r<>

qulred b:r P\U"B&T8Ph f o~ Section I of Act 255, of 1981 span be stjl.ted.) 

SEVENTH: 

, The amount of capital with which this corporation will begin business is$ 300 • 00 
(not less than Three Hundred ($300.00) Dollars). . 

EIGHTH: 

The names and post office address of each of the incorporators and the number of shares 
of the capital stock subscribed by each of them is as follows: 

NAMES 

W. S. Walker 
Nina B. Walker 
Marian Bourque 

NINTH: 

POST OFFICE ADDRESS 

Harrison, Arkansas 
Harrison, Arkansas 
Harrison, Arkansas 

NO. OF SllABES 

25 
l 
l 

The incorporators may insert here any provisions which they ~ay choose for the regula

tion of the business and for the conduct of the affairs of the corporation and any provisions 

creating, dividing, limiting and regulating the powers of the corporation, the directors and 

stockholders, including the provisions governing the issuance of stock certificates to replace 

lost or destroyed stock certificates, such provisions not to be contrary to the laws of this State. 

,, 



IN WITNESS WHWREOF; We have hereunto set our hands on thi.~:~-__ s ___ day of 

October 
A. D. 19~ 

~ORS~=~--
~Nv~ ~ L\__~RLJ 
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S'l,ATE OF 

COUNTY OF 

• 
Arkansas 

Boone 

BE IT REMEMBERED that on this ___ S ___ day of ___ O_c_t_o_b_e_r _____ _ 

A. D. 19~, personally came before me, the undersigned, a Notary Public within and for the 

State and County aforesaid, W. S. Walker, Nina B. Walker and Marian 

Bourque, 

parties to the foregoing Articles of Incorporation, known to me personally to be such, and sev

erally acknowledged the same to be the act and deed of the signers respectively, and that the 

facts therein stated are truly set forth. 

GIVEN under my hand and seal of office th,e day and year aforesaid. 
~ ,,, ' ,·-· 
-~;;t-~JC~ My. comm. exp. 

' r .,. Notary Publlo 
X /1 v " • I ' - .. 

(These Articles must first be tued wlth tho Sooretary ot'~tate and a certified cop:r thereof then flied wlth the County Clerk.) 

', '~ f-. . - r .-, , .. _ ""'- _,- ...... 

CERTIFICATE OF CLERK 

STATE OF ARKANSAS } 

-
__ ss. 

COUNTY OF 
f .. 

I, -----------------,, Clerk of the County and Probate Court~· in and for 

the County aforesaid, do hereby certify that the foregoing instrument of writing, being certificate of in-

corporation of----------------------------------

was filed for record in my office on th~:.-------'day of-----------:.,.,. 19--.·· and the 

same is now duly recorded in BooK-----• Pagt=------,, of the records of my said office. 

IN TESTIMONY WHEREOF, I hereunto set my hand and the seal of said Court thi::;_ ____ day 

0~------------· 19--. 

County Clerk 

D. C. 
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DISCLOSU RE0 IF THE ABOVE PAGE IS LESS CLEAR THAN THIS STATEMENT. IT IS 
DUE TO POOR PHOTOGRAPHIC QUALITY OF THIS DOCUMENT 
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Mass Merchandisers, Inc. 

Notes to Financial Statements. Continued 

(2) Long-Term Debt 
Information with respect to long-term debt is as 
follows: 

5 ~. % promossory notes 
payable •n Quarterly onslal· 
menls of $17,500 through 

June 30, 11174 June 30, 11173 
Current Long-term Current Long-term 

1974 $ 35.000 70,000 35.000 

8 Y>% mortgage nole pay· 
able on monthly onsra•menls 
ol proncopal and onreresf of 
S9.299 through 1981 65,049 511,819 59.766 576.8E<J 

Three year promossory note 
payable on monthly onslal· 
menls ol $18.000 wolh the 
balance due November 1. 
1975 ?16.000 499.000 216,000 715,000 

5:V•% Indus fro a I Revenue 
Bonds malurong seroally 
through 1983 wolh onrere$1 
payable semoannL •lly 32.000 338.000 30.000 370,000 

Non·onleresl bearong agree· 
menr ossued on connectoon 
wolh acquosoloon ol onvenlory 
payable on Quarterly onslal· 
menfs of $8.450 through 
1978, oncludong ompuled 
onlerest ol 9% 23.357 99,895 5,520 t23.252 

7% promossory note pay· 
able on onslalmenls of 
$20.000 on December 31. 
1974 and 1975 and !he 
balance on December 31, 
1976 20.000 38,000 

6 Yo o/o lnduslroal Revenue 
Bonds ma1urong seroally 
through 1984 wo1h onleresl 
payable semoannually nel of 
unamorhzed doscounl ol 
$6.900 5.846 87.254 

Obhgahon under long-term 
eQuopment leases: due on 
monthly onslalmenls ol $1,· 
695 oncludong ompuled onler· 

58.000 

est ol 10% 17,573 17.940 _....:._ __ _ 

$414.825 1,591.908 381.286 1,878.120 

On November 14, 1972, the Company entered 
into a bank loan agreement under which the 
Company borrowed $1,075,000 on a three year 
promissory note due in monthly instalments. In 
addition, the Company may borrow under a line 
of credit up to a maximum of $750,000 at any one 
time. Both the promissory notes and borrowings 
under the line of credit call for an interest rate 
(10% at June 30, 1974) of 1% above the bank's 
prime rate of interest not to be less than 6% nor 
more than 10%. Under this agreement the 
Company must maintain certain working capital 
and debt ratios and may not pay cash dividends. 
Accordingly, all the Company's ret-:.1n•.d earn
ings are restricted. In addition, thert. are other 

restrictions as to the acquisitions of businesses, 
future borrowings and capital expenditures. The 
proceeds from the bank loan were used to retire 
an existing three year bank promissory note and 
subordinated debentures. The amount of unused 
available borrowings under the line of credit was 
$350,000 at June 30, 197 4. The line of credit can 
be withdrawn at any time at the option of the 
bank. The average amount of short-term debt 
outstanding during the year was $136.459 with 
a related average interest rate of 9.86%. The 
maximuP.l amount outstanding at any month end 
during the year was $500,000. 

The warehouse building was erected by Rogers 
Investments. Inc. and sold to the Company at 
cost, subject to the mortgage note payable. The 
mortgage note payable is secured by the build
ing, by certain assets owned by Rogers 
Investments, Inc. and by the guarantee of two 
officers of the Company who are major share
holders of the Compan1 and of Rogers Invest
ments, Inc. 

During the year ended June 30, 1974, the Com
pany completed construction of an addition to 
the warehouse and a new maintenance shop. 
These additions were financed through two 
separate Industrial Development Revenue Bonds, 
issued by the City of Harrison, Arkansas. The 
bonds mature in instalments over a ten year 
period with annual rentals being an amount 
equal to the current maturities and interest on 
the unpaid principal balance. The additions are 
being accounted for as a lease purchase. 

The aggregate maturities of the long-term debt 
during each of the five years ending June 30, 
1979 are $414,825, $674,183, $166,973, $160,-
495 and $157,275 respectively. 

(3) Business Combination 
On March 29, 1973 the Company acquired all of 
the outstanding stock of Arkwood, Inc. in ex
change for 85,500 shares of its common stock. 
This transaction has been accounted for by the 
pooling of interests method and accordingly the 
financial statements for the year ended June 30, 
1973 include the results of operations and 
changes in stockholders' equity of Arkwood, Inc. 
The results of operations, applicable to Arkwood, 
Inc., include sales of $1,925,999 and net earn
ings of $140,191. 
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II'Jiflll\ u·rp1i11·d lolw lih·d It) Sr·ttion 1::111 l!'i(rl) ol rht• ~ .. ,rnirit·~ 
and E~1 h:angt· :\r I of 1~111 during th,· (lll'll'diug 1:! ll!<ll!lh' (01 lor 

~nrh )\ho1tcr (H'I iod th.1t tht• 1 n:i,tlant 11':1, ll''(llirl'd to fik '':rh 
11'("111\), :and (:!) ha~ J,,.,.ll ~uhjt·tt to till' lilin1: ll''(lliu·Hil'llls lor at 
lca~t the pa~t !HI tla)s. Yl·s ~-- No---·-
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of u-SdVC Mart, Lot-0-Savings, and Wee Di~count. Thnsc discount 
. 

stores sell on a retail basis the same non-food items as are sold 

to the gr~ccry stores and supermark~ts by the Registrant. .These 

discount stores arc generally located in smaller conununitles 

away from the metropolitan areas, and are located in the States 

of Missouri, Illinois, Kansas, Arkansas and Oklahoma. 

During the fiscal year, the Registrant closed five marginally 

profitable stores locaced respectively in Farmington, Missoui; 

Ha·rccline, Hissouri; Du Quoin, Illi nQis: Richmond, Hissouri; and, 

McPherson, Kansas. In addition, during the fiscal year, 

registrant sold three discount stores located, respectively 

in St. Clair, Missouri; Washington, Hlssouri; and Ste. Genevieve, 

Missouri. In areas where the large chain discount stores open new 

facilities in proximity to the Registrant's stores, and where the 

Registrant's stores beccmc marginally profitable the Registrant 

will continue to close its discount stores. 

l'l:>od Products 

Arkwood, a division of the Registrant, acquired in March 

1973 and dissolved into the Registrant during the year, is enga~cd 

in the manuf3cture of various wood products, including fence posts, 

fence rajls, guard rails, sign posts, bridgn timbers, and railrof.ld 

tics. Arkwood produces its various wood products at ten manufactur-

ing lumber yards located in Arkansas and Oklahoma. 

(b) Describe an)' material changes and developments since 
the bc<Jinnir,g oi the fiscal year in the business done and in
tended to be done by the registrant and its subsidiaries. The 
description shall include information as to matters such as th~ 
following: 

{1) Competitive conditions in the industry or 
industries involved and the competitive position of 
the registrant if known or reasonably available to 
the registrant. If sevcrol products or services are 
involved, separate consideration shall be given to· 
the principal products or services or classes of pro-
ducts or services. · 

The service merchandising and discount store operations 

arc hi0hly competitive. In both of these areas the Registrant 



(7) The material effects that·compliance with 
Federal, State and local p:ovisions.which have been 
enacted or adopted regula~~ng t~c d~scha:ge of materials 
into the environment, or otherw1se relntlng to the pro
tection of the environment, may have upon the capital 
expenditures, _c.u·nin9? ':ln~ c<;>:npetitivc iJOzition of thl;) 
r0gist·.runt ano .ts suosldlurll"'~. 

Arkwood has complied with the environmental standards and 

received the approval of the State of Arkansas for its wood waste ( ------
burners, used in its lumber yards to dispose of various wood 

waste material. Future expenditures for compliance with en-

vironmental regulations are not expected to have any material 

effect on earnings or the competitive position of Arkwood, Inc. 

(8) The number of persons employed by the 
registrant. 

647 

(9) '!'he extent to \vhich the business of the 
registrant or a mat0rinl portion thereof is or may 
be seasonal. 

The business of Arkwood is considered to be seasonal. 

The most advantageous portion of the year for the timber cutting 

operations is during the spring <.nd summer. During the tvinter 

(c) (1) ln5:orrr:ati.cn <.1·::; lo Unes of Lusint:!'<~. If t:iw 
registrant and-i Ls·-·;-;:I~siuT~IrTZ!"s--·ur"c <ii)~o."sicd ··rn- ·;.:(;;:e thdll unc 
line of business, state, for each of the registrant's last 
five fiscal years, or for each fiscal year ending after December 
31, 1966, or for each fiscal y~ar the registrant has been en
gaged in business, whichever period is less, the approximate 
amount or percentage of (i) total sales and revenues, and (ii) 
income (or loss) before income taxes and extraordinary items 
attributable to each line of business which during either of the 
last two fiscal years accounted for --

(A) 10 per cent or more of the total sales 
and revenues; 

(B) 10 per cent or more of income before 
income taxes and extraordinary items computed 
without deduction of loss resulting from opera
tions of any line of business, or 

(C) A loss which cqu<1llcd or exceeded 10 
per cent of the amount of income spccifjcd in 
(I3) above; 



Arkwood conducts its business at ten. locations in 

Arkansas and Oklahoma. Arkwood owns ti1ree and leases seven 

of these locations. Tha leases, with annual rental payments 

of $63,900, expire in 1985, and are renewable for two ten year 

periods under the same terms and conditions. The manufacturing 

and wood processing equipment located in Arkwood's various lumber 

yards ranges in age from four to ten years. 

Item 4. Parents and Subsidiaries. 

(a) Furnish a list o~ diagram of all parents and sub
sidiaries of the registrant and as to each pcrson.named indicate 
the percentage of voting securities ovmed, or other basis of con
trol, by its immediate parent, if any. 

The following table sets forth the subsidiaries of the 

Registrant, all of which are wholly owned. 

Name State of 'Incorporation 

D-B Drug Company, Inc. Missouri 

Mountain Enterprises, Inc. Arkansas 

On July 1, 1973, U-Save Mart, I~c., Lot-0-Savings, Inc., 

Wee Discount Stores, Inc. and 1\rkwood, Inc. were dissolved and 

liquidated into the Registrant. The activities of these liqui

dated subsidiaries were continued as part of the business of the 

Registrant. D-B Drug Company, Inc. and Mountain Enterprises, Inc. 

are inactive companies and their former business activities are 

now being conducted by the Registrant. 

Item 5. Pending Lcqal Proceedings. 

Briefly describe any material pending legal proceedings, 
\ other than ordinary routine litigation incidental to the business, 

~o which the registrant or any of its subsidiaries is a party or 
of which any of their property is the subject. Include the name 
of the court or agency in which the proceedings are pending, the 
date instituted, the principal parties thereto, a description of 
the factual basis alleged to underlie the proceeding and the 
relief sought. Include similar information as to any such pro
ceedings known to be contemplated by governmental authorities. 

On June 1, 1973, \·lcstc!rll Ncrchai1ts \·!holesdle Comp<my in-

st.i tuted a J.a· . .ysui t .in Denver, Colorado, against t.he Hcg.i stran t, 
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e}L\SS :n:i~CIL\~DISERS, n:c, 

Notes to Fin:lncbl Statement~, Continued 

Options canceled 
during year ended 

June 30: 
1971 
1972 
1973 
1974 

Sh:1res reserved and 
under option at 

June 30: 
1971 
1972 
1973 
1974 

Number 
of 

shares 

600 
1,567 
7,269 
5 .1•31 

29,600 
37,417 
69.215 
,P), 615 

Of the 63,61.5 shares under option at June 30, 1974, 36,758 shares · . .-ere c.:,.:>rL:!:ub1c 
at that tl.:l te. An additional 10,96 7 sh:.res of co:::mon stock were rcse:·ved for 
granting of options at June 30, 1974. 

'!he Company has gran ted to its undenvri tcr through t~o\.'er.lber 10, 1974 a wa rr~n:: 
to purch.:~se 16,000 COr.'-~on sh:tres. The \mrrant bccawe c:,crcisahle on 
November 10, 1970 at $10.70 per share, which price increases $. 70 e.1ch ye·:~r. 

During the year ended June 30, 1973, the Comp.:10y outhorized the sale th )0,000 
shares c.:~ch of its co;;a~on stock to t\.:o of(i.ccrs of the Co::1pany. The stoc:~ w.1s 
sold at the quoted market price on the day of the aulhorir.ation. 

T:::lrnings per co::unon sh:~rc and com.~on equivalent sh.:tre .h~vc been co::1putcd by 
dividing net earnings by the weighted avern:;c number of co::1;r.on and co:1:mGn 
equivalent sh:trcs outstanJing each yc.:tr. Co~::1on equLv.:tlent shares arise fro~ 
the asstu::ed exercise of outstnndin3 stock options and \:arrants, the proceeds 
of which arc assumet.! to have:: been used to repurchase outstanding cor::::1o:1 stt•l·:~ 
at the avera3e of quoted cnrkct values duri~g each fiscdl quarter. E~rnings 
per sh3re - assuming full dilu• .on nrc the same as C3rnings per share. The 
m.mber of shares entering into the cor.1putation arc as follo~Js: 

Average co!l'~"'::on sh3res outs tanding 
Co!l'Jr.on equiva 1 ent sh,1rcs resulting 

from outstanding stock options and 
warrants 

(6) 1~us i IH~Ss Co:nh i n.1 t' ion 

1974 

813' lltl 

3,679 

_? 16 ,R2~ 

1973 

804,541 

11,029 

81 '). 5'i0 

On ~hrch 29, 19/3 the Co::1r•m? ncc:uircd all of the outst:nndi.ng stock of Arkwo0d, 
Inc. in exch.:mgc for 85,500 sh.ncs of its co;;o.r.10n stc.::k. This trans:tction 
h<IS been accou;1tcc.! ior by the poo'lin~ of interests method and accordin~ly the 
fin'lncial stnter.:ents for the year ended June 30, 1973 include the results of 
opcration5 and ch.:tng·~s in stockh-:>lders' equity of Arkwoud, fnc. The result~; 
of operations, applica~1c to Arkwood, Inc., (or 1973 in.::ludc sales of 
~1 Q?c; QC\Q :m<l nl"l ,.,.,rninn~ r.r' $)!,0 191. 
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STATE OF 

COUNTY OF BOONE 

On this fJ day of August,l974, before me, a Notary 
Public, duly commissioned, qualified and acting within and 
fo~ the said County and State, appeared in person c.c. GRISHAM 
and ~mRY JO GRISHAM, being the President and Secretary respectively, 
of ARKWOOD, INC. and who had been designated by said corporation 
to execute the above and foregoing .instrument, to me personally 
'Vlell knmvn, and 'Vlho stated that they ""VTere the President and 
Secretary of the said ARKWOOD, INC. and were duly authorized 
in their respective capacities to execute the foregoing instrument 
for the considerations, uses and purposes therein menti~ned and 
set forth. 

IN TESTIMONY WHER~~!:: hereunto set my hand and official 
seal this _il day of ~ ,1974 . 

~~{jius1f=Lt · 
My~sion Expires: 
. . /2,/7 ?7 

7 



• 



CERTIFICATE OF DISSOLUTION 

(i) The name of the Corporation to be dissolved is: 

ARKWOOD I INC • 

(ii) The names and respective addresses of the officers of 

said corporation are as follows: 

C.C. GRISHAM, 1212 Berry Street, Harrisqn,Arkansas -PRESIDENT 
G.R. BARKER, 1123 North Liberty, Harrison,Arkansas-Vice President 
MARY JO GRISHAM,l212 Berry St., Harrison, Arkansas-Sec.-Treasurer 
MARY STANLEY- Valley Inn, Harrison, Arkansas - Assistant Secretary 

(iii) The names and respective addresses of the Board of 

Directors are as follows: 

C.C.GRISHAM, ·1212 Berry Street,Harrison,Arkansas 
C.R. BARKER, 1123 North Liberty Str~et,Harrison, Arkansas 
Mary Jo Grisham - 1212 Berry Street, Harrison, Arkansas 

(iv) Attached hereto a copy of the shareholders resolution 

directing the dissolution. 

(v) The number and classes of shares outstanding: 

200 shares of Class A. Common Stock and 690 shares 
of Class B Common Stock. 

(vi) The resolution of the shareholders for dissolution was 

approved unanimously. 

IN WITNESS WHEREOF, WITNESS our hands as President and 

Secretary of the corporation on this / _] day of August,l974. 

P R E S I D E N T 

r:ru f.b ~LID 
AUG 0 1974 
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ACKNOWLEDGMENT 

STATE OF ARKANSAS ) 
)SS 

COUNTY OF BOONE ) 

On this~ day of August,l974, before me, a Notary 
Public, duly commissioned, qualified and acting within and 
for the said County and State, appeared in person c.c. GRISHAM 
and MARY JO GRISHAM, being the President and Secretary respectively, 
of ARKWOOD, INC. and who had been designated by said corporation 
to execute the above and foregoing instrument, to me personally 
well known, and who stated that they were the President and 
Secretary of the said ARKWOOD, INC. and were duly authorized 
in their respective capacities to execute the foregoing instrument 
for the considerations, uses and purposes therein mentioned and 
set forth. 

IN TESTIMONY WHERE~ I have hereunto set my hand and official 
seal this j_d_ day of {L{;.-19,-t(,d ,1974. . 

, &--a-tw ~ ~-
NOTARY /B~~ 

My_~ommipsion Expires: 
/L . I/.., ~ ( /J.-1 ( ' ~./ r // 7 7 



SHAREHOLDERS RESOLUTION 

At a special meeting of the Shareholders of Arkwood, 

Inc. held in the corporate offices at Harrison, Arkansas, 

on August ~,1974, with all outstanding shares being re-

presented and voting, the following resolution was by proper 

motion proposed: 

RESOLVED, that the corporation be dissolved by the 
filing of proper documents with the office of the 
Secretary of State of Arkansas and that thereafter 
any and all corporate activities cease. 

Upon second &. call for vote, the aforesaid resolution 

was unanimously approved. 

WITNESS My hand as Secretary this ~ day of August, 

1974. 

STATE OF ARKANSAS ) 
)SS 

COUNTY OF BOONE ) V E R I F I C A T I 0 N 

Comes now, MARY JO GRISHAM, and on oath states that she 

is the Secretary of Arkwood, Inc. and that the foregoing con-

stitutes a true and correct copy of the corporate resolution as 

same appears on the records 

SUBSCRIBED and Sworn to before me, a Notary Public, this 

~day of August,l974. 

I C 

My Commission Expires: 



-- Form CORP-! 
• 5~~11-71-66725-PP&SCo . 
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STATE -0F ARKANSAS- OFFICE OF THE SECRETARY OF STATE 

CERTIFICATE OF AMENDMENT 

Arkwoad, Inc- , a corporation du1y organized, 
created and existing under and by virtue of the laws of the State of Ark_ansas, by its President and its 
Secretary, 

C • C • Grisham and 1Vfa.ry Stanley 

DOES HEREBY CERTIFY: 

A. That a written or printed notice setting forth the proposed Amendment was given to each share
holder entitled to vote thereon within the time and manner as provided in the "Arkansas Business Cor
poration Act" (Act 576 of 1965), and that this Amendment (s) is filed pursuant to said Act. 

B. That at a special (or regular) meeting of the stockholders of said corporation, duly called and c Harrison held at the office of the ompany, in the City of September 22, "(2 ' 
State of Arkansas , o , 19 __ , the Amend-
ment to the Articles of Incorporation, as herein stated, was (were) offered and adopted. 

C. That the number of shares outstanding are 890 , and the number of sh~d entitled 
to vote thereon are 200 (100%). The number of shares which voted for are-----~ 
The number of shares which voted against are none . (If the shares are entitled to vote 
thereon as a class, the designation and number of outstanding shares entitled to vote thereon of each such 
class, and the number of shares of each class which voted for and against are required.) 

D. That the following Article (s) of the Articles of incorporation of this corporation were amend-
ed, Articles VI , Section I , to read as follows: 

"There shall be m restrictions on the transfer of stock whether by &>:ift, 
by sale or otherwise." 



IN WITNESS WHEREOF, the said Corporation, Arkwood, Inc • has 
caused its corporate name to be subscribed by its President, who hereby verifies that the statements 
contained in the foregoing Certificate of Amendment are true and correct to the best of his/her knowi
edge \~~eliefs, and its corporate seal heret8c¥6\fJ~ and duly attest'72 by its Secretary, on this 
---------- date, , 19 . 

Corporate Seal 

' - Arkwood 1 Inc • 
Corp<X!'Ilte Name 

C • C • Grisham 
President 

1212 Berry - Harrison, Arkansas 72601 
Address 

'~ o I, 

(Acknowledgment optional). 

INSTRUCTIONS: File in Duplicate with Kelly Bryant, Secretary of State, State Capitol, Little Rock, 
Arkansas, 72203. Duplicate copy will be returned to the above address, ~hich should be filed with the 
County Clerk of the County where the Corporation's registered office is located, within 60 days of the 
filing herewith (other than Pulaski County). 
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CERTIFICATE OF AMENDMENr 
OF 

ARTICLES OF INCORPORATION 
OF 

ARKtrlOOD, INC. 

RY ---

Pursuant to the authority and directions o:f the holders o:f all o:f the 

stock o:f Arkwood, Inc., an Arkansas Corporation, entitled to a vote, the 

Al•ticles o:f Incorporation of said Corporation are hereby amended in the 

following particulars only: 

ARTICLE 1UNI'H: Dividends in respect to and on Class "A" Conmron

Stock shall be and are hereby limited to a.maximum of $1.00 per 

share, per year, iorhen earned and declared, which dividends shall 

be non-cumulative. 

In the event of dissolution, the distribution of assets to the 

holders of Class ttAit Common Stock shall be and is hereby l:i.mited 

to the maximum of $1.00 per share. 

The exclusive voting rights of the holders qf said Class "A" 

Cammon stock shall remain unchanged. 

A copy of the resolution, adopted at the annual meeting of the stockholders 

of said corporation, had and held on April Jl.J., 1969, being the second 

Monday in the Month of April, 1969, authorizing and directing the fore

going Amendment and bearing the endorsement of the holders of all of the 

stock of said corporation, entitled to vote, is hereto -attached as 

Exhibit tt~t. 

The number of shares· outstanding entitled to vote on said Resolution 

and Amendment was:: 300. 

The number of shares voting for -said Amendment was : 300. t 

The number of said shares voting against said Amendment was~ None 

No other article or provision of the Articles of Incorporation of this 

Corporation shall be affected. 
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CERTIFICATE OF AMENDf1ENT 

OF ARTICLES OF INCORPORATION 

OF .ARKWOCID, INC. 

Page# 2 

. ' 

lN TESTDfONY WHEREOF,. the within amendment is executed in the name and 

behalf of said Corporation by its proper officers; hereunto duly authorized, 

this JJ4th day of JtprU, 1969. 

STATE OF .ARKANSAS: 
ss 

COUNTY OF BOONE : 
ACKNOWLEDGMENT 

On this day personally appeared before me,. a Notary Publlc within and :for 

the County and State aforesaid, duly commissioned and acting, Hallie c. 

Onn.ond and Mary Jo Grisham, who stated that they vrere the President and 

Secretary, respectively, of ARKWOCID, INC., and acknowledged that they had 

executed the foregoing Certificate of Amendment to Articles of Incorporation 

of said Corporation, for the purposes therein mentioned, in the name and 

behalf of said Corporation, pursuant to authority in them, duly vested. 

WITNESS MY HAND AND SEAL as such Notary Public on this lhth day of .April, 

1969. 

MY Commission Expires: 

My ·commlss!on Expires Eel5 l9, 1973 
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R E S 0 L U T I ·0 N 

RESOLVED:· That the Articles of Incorporation of ARKWOOD, INC., be and 

hereby are amended in respect to ARTICIE NINTH thereof, as follows: 

Dividends in respect to and on Class "A" Conmron Stock shall be 

and ar~ hereby J.imit~d to a maximum of $1.00 per share, per year, 
.S>- ""''"" ..................... _ ~ __ ,, ---.J~~-·-~ ~ '4 ... ,..... .J.... -

'When earned and declared, 'Which dividends shall be non-cumulative .. 

In the event of dissoJintion, the distribution of assets to the 

holders of Class "A"= Common Stock Shall be and is hereby limited 

to the maximum of $1.00 per share .. 

The exclusive voting rights of the holders of said Clasg 11.111 

Common Stock shall remain unchanged. 

CERTIFICATE 

The undersigned, being the holders of all the Class u~t· Connnon stock 

of ARK\-l'OOD, llK:.,. hereby certify that the foregoing Resolution was duly 

and l'l?gular:cy adopted bY the af.firmative vote of the holders of all said 

stock; am that -we, and each of us,. hereby approve and confirm said 

Resolution, passed and adopted by a vote of all the stockholders of said 

corporation at the annual meeting had and held by said corporation on 

April 14, 1969, being the second Monday in the Month of April,. 1969, at 

its principal. offices in Harrison, Arkansas. 

h£-e~ (!I &:n./YYI--tr J~ / 
~aiJiie • ormond 



ARriCLES OF INCCRR':.RATION 
OF 

.ARKHOOD, me. 

WE, THE tmDERSmrmD1 in order to form. a Corporation for the purposes hereinafter 

stated, under and pursuant to the provisions of Chapter One of an Act of the 

General Assemb~ of t~ state Of Arkansas entitled nAn Act to Provide for the 

Formation of Corporations, tbe Regulation and Control of Corporations and 

for Other Purposes" (approved ~il 1, 1931), 

DO HFBEBY CERriFY as follows: 

FIRST: 

The name of this Corporation is: 

ARKWOOD I JN::. 

SECOND: 

Tm nature of the business of the Corporation and the objects or 

~oses proposed to be transacted, promoted or carried on by it, are as 

follows, to-wit: 

(a) To conduct and carry on a timber business involving forest products 

of every kind; to deal in timber and timber lands ard timber products of every 

kind; to own, lease or rent and operate wood treating plants and equipment, 

post and pole peelers, sawmills and other woodworking or processing equipment 

of aey- kind; to manufacture 1 process and chemically treat forest products of 

all kinds; to own, operate, lease, bey and sell mines and mineral deposits 

of all kinds and rock and stone quarries o£ all kinds and sand and gravel 

deposits o£ all kinds and to produce, manuf'acture, process and mill all kinds 

of the products o:f mines, rock and stone quarries and sand and gravel deposits; 

to btzy', sell, produce or process agricultural products and livestock and 

poultry; to conduct and carry on ~ and all kinds of farming, including 

livestock and poultry; to engage in the ~rchandising, manufacturing, treating 

or processing of feed, grain, fertilizer, oils, petroleum, or aey other goods, 

wares or merchandise of any and every kind and description; to own, operate, 

lease, buy or sell construction, building and other equipment of 8niY kind 

and to engage itself in the business of light or heavy general construction 

or .building work of aey- and every kind and description, whether by contract 

or otbebrise. 
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(b) To acciuire the good will, rights, property, business and franchise 

of MiY person, firm, association or corporation engaged in ~ lawful business 

and to acquire, own, sell, pledge and otherwise employ stocks, booos, notes, 

mortgages, debentures and securities o;f any person, firm, association or 

corporation. 

(c) To becoJJE a joint venturer or partner (either general or limited 

or both), to enter into agreemnts of joint venture or partnership with one 

or more other persons, partnerships, associations or corporations for the 

put"pose o£ carrying on aey- business whatsoever which this corporation may 

deem proper or convenient in connection with &tV other persons ~rein set 

forth or otherwise 1 or which may be calculated directly or indirectly to 

promote the best interest of this corporation or to enhance the value of its 

property or business. 

THIRD: 

The period of existence of this corporation shall be perpetual. 

FOORrH: 

Tm principal ofi'ice o.t' p.JMe of' business of this corporation shall be 

located in t.be County oi' Boone, in ~ City o£ H.a.J;Tiscm, State of .Arlmnsas, 

and tbe address of the principal office or place of business shall be 

Harr !son, Arkansas. 

FIFrH: 

The name of tm resident agent of this corporation is c. c. Grisham, 

whose address is Harrison, County of Boone, State of Arkansas. 

SmH: 

Tm total amount o.t' the authorized capital stock of this corporation is 

.51300 shares, o£ which 300 shares shall be Class "A" Common capital Stock; 

having no nominal or par value each, and .51000 shares shall :be Class nan 

non-uoting Common capital Stock, having no nominal or par value each; said 

Class "A" stock being e:xclusively the voting and controlling stock o£ the 

corporation, as further particular~ provided in Article Ninth hereof. 

SEVEN.m: 

The a.munt o£ capital vith which this corporation will begin business 

is THREE HUNLRED ($300.00) OOLLARS. 

- Page2-
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EIGHl'H: 

The names and Post Office address of eaeh of the Incorporators and the 

number of shares o! Class "A" Common Capital stock s®scribed by eaeh of 

them is as follows: 

NAMES rosT OFF!~ ADDRESS 
I I I I 

NO • OF SHARES 

Hallie c. Ormond Harrison, Arkansas 210 

c. c. Grisham Harrison, Arkansas 30 

Mary Jo Grisham Harrison, Arkansas 30 

Ina Ann F'at'mer Batesville, Arkansas 30 

NMH: 

The Class "A" Common capital Stock aforesaid shall be and is the 

exclusive voting and controlling stock of said Corporation. The 

Class 11B" Stock shall be and is non-voting and non-controlling stock 

and the holders or Class nan Stock stall not by reason of such holding 

be entitled to vote at meetings of the stockholders. 

Both Class n A" and Class "Btt Stock shall be on an equal per share 

basis in respect to dividends and distribution of assets in the event 

o£ di'ssolut !on. 

m lirrNESS WHEREOF, we lave hereunto set our hands on this 16t!!laY 

of ~~,A.D., 1965. 

INCCRRRATCRS: 

Me«a6 ~5 

srATE OF ARKA.1l5AS ) 
) ss 

COUNrY OF OOONE ) 
{\CKNOl(LEDGMENT 

1E IT RE.MEMIERED that on this 16th ~ of Jwle A.D., 1965, 
personalzy cama before me, the \mae'rsigned, a Notar;Y fi'Ubflc within and 
for the state and County aforesaid, Hallie c. Ormond, c. c. Grisham, 
Mary Jo Grisham and Ina Ann Farroor 1 parties to the foregoing Articles 
of Incorporation, known to me personalzy to be such, and severally 
acknowledged the srum to be the aet and deed of the signers respectivezy, 
and that the facts tmrein stated are truly set forth. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE t 

My Commi~sion Expires: 
.2- 7- lf0~ 

l 
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Additional profits were 
realized by a decrease in 
interest expense. This 
decrease was maae possible 
through the negotiation of a 
new loan agreement which 
provides $1 ,075,000 under a 
three year term loan at 1% 
over prime and $750,000 
short-term borrowing at 1% 
over prime. Included in this 
Joan agreement is a 1 0% 
interest rate ceiling. 

. ...., < . 

In our retail operation, 
we have concentrated on 
internal controls with 
emphasis placed on the 
profitable stores while 
discontinuing those which 
were non-profitable. 

We now have 48 discount 
retail stores operating under 
the names of Lot-0-Savings, 
U-Save Mart and Wee 
Discount. 

MMI announced (March, 
1973) the expansion of its 
woodworking operations 
through the acquisition of 
Arkwood, Inc. 

As the name implies, 
Arkwood is an Arkansas
based, wood products firm. 

- I " l 

Southern yellow pine fence 
posts, poles and lumber 
are its basic products. The 
company also manufactures 
and supplies decorative 
rail fence, guard rail, sign posts 
and bridge timbers to the 
highway departments, lumber 
yards, farmers co-ops and 
railroads of eight midwestern 
states. 

Arkwood's raw material is 
accumulated and processed 
at post peelers and saw 
mills on twelve company yards 
in Arkansas and Oklahoma. 

.,..,.,.,-----·--~·-·--··t"--·-·.., ... , ... ----.~----
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MASS MERCHANDISERS. ii~C. AND SUBSIDIARIES 

Consolidated Statement of Changes in Financial Position, Continued 

1973 1972 

Changes in working capital: 
Increase (decrease) in current assets: 

Cash $ 51,554 $ 139,723 
Proceeds from bond issue due from City 

of Harrison 400,000 
Receivables (167,973) 713,243 
Inventories 1,194,621 (338.294) 
Prepaid expenses 

(4 .• ...,, 
,4 I c..} 42.412 

1,473,790 557,084 

Increase (decrease) in current liabilities: 
Notes payable (587,500) (25,192) 
Current maturities on long-term debt 106,374 154.459 
Due to prior owners of subsidiaries acquired (409,914) 
Accounts payable 822,651 (40,642) 
Accrued expenses 83,402 60,902 
Federal and state income taxes 301,303 (118,982) ----

726,230 (379,369) 

Increase in working capital $ 747,560 $ 93f?,453 

See accompanying notes to consolidated financial statemer~ts. 

Notes to Consolidated Financial Statements 
June 30, 1973 

(1) Summary of Significant Accounting 
Policies 

Th::: accounting policies of Mass 
Merchandisers, Inc. and subsidiaries are 
consistent with generally accepted 
accounting principles. In those instances in 
which more than one generally accepted 
accounting principle can be applied, the 
Company has adopted the accounting 
principle that it believes most accurately and 
fairly reflects the situation, as described in 
the following paragraphs. 
Basis of Consolidation 
The consolidated financial statements include 
the accounts of the Company and its 
subsidiaries. All significant intercompany 
transactions have been eliminated in 
consolidfllion. 

On March 29, 1973, the Company acquired 
all of the outstanding stock of Arkwood, Inc. 
in exchange for 85,500 shares of its own 
common stock. This transaction is accounted 
for by the pooling of interests method and 
accordingly the accompanying financial 
statements include the results of operation 
and changes in stockholders' equity of 
Arkwood, Inc. The results of operations 
included in the accompanying statement of 
earnings are summarized as follows: 

Sales 

Net earnings 

Amortization 

$ 1.925.999 

$ 140.191 

1.047.477 = 59.057 

The 8xcess of cost of businesses acquired, 
in acquisitions which have been account·ad 
for as purchases, over their net tangible 

---- -~-~=----------------



/ .,... ' 

assets is being amortized by the straight-line 
method over fony years. 

Inventories 
Warehouse inventories and wood products 
inventories are stated at the lower of cost 
tfirst-in. first-out) or market; retail discount 
store inventories are valued at lower of cost 
or market by use of the retail inventory 
method. lnventori~~s are summarized as 
follows: 

Warehouse mvP.nloiiCS 
Retarl store uwentorrt•s 
1//ood prtv1uctrnJenteorres 

~ 3.488.428 
1.103.706 

509.3'/0 

s 5.1::>1.504 
~=-= 

2 583.913 
1.095.550 
_]27.420 

3 906.B83 
==--:.:.= 

D¥~ciatioQ 
Depreciation allowances have been 
computed principally under accelerated 
methods, and depreciation ·expense 
amounted to $~95,208 in 1973 and $204,901 
in 1972. Fully depreciated assets are 
removed from the accounts. 

A summary of estimated useful lives for 
depreciation purposes is a3 follows: 
Catt!gorv 

Land rrnprov:.~nmnts 
Burldrng 
Furnrtuw. fr>turcs. machrncry 

and enurpmcnt 
Transportation cqurpment 

Lrfe rn years 

15 
40 

5-10 
3· 4 = 

Income Taxes 
The Company does not file a consolidated 
Federal income tax return and the provision 
for taxes on income is determined on a 
separate return basis for each of the 
companies included in the consolidation. 
Investment credits are accounted for using 
the "fiow-through" method; for the year 
ended June 30, 1973, investment credits 
used to reduce Federal income tax liabilities 
amounted to $7,725. 

Earnings per share 
Earnings per common share and common 
equivalent share have been computed by 
dividing net earnings by the weighted 
average number of common and common 
equivalent shares outstanding each year. 
The number of shares, which has been 
adjusted to give retroactive effect for shares 
issued in connection with a stock dividend 
and the pooling of interests, entering into 
the computation is as follows: 

Average common shares outstandrng 
Common <.-QurVHient shares resulting 

from outstanclrng stock optrons 
anti warrants 

804.541 801.213 

~ 
~745 

(2) Long-Term Debt 
Information with respect to long-term debt 
is as follows: 

Q.llssrlrC!<l !IS 
~ Long·!£!!!! 

5 1,2'!, promrssory nrJIP.S payable m 
quarterly rnstalml'nts of 517.500 

through 1974 S '/0.000 35 000 
8 1/2'~, mortg<JQf! o1ote payable rn 

monthly rnstalrnmts of prrncrpal and 
rnl()rest of S9.299through 1981 59.766 576.868 

TnrPt' y<:>ar t)ronllssnry notP. payable rn 
monthly rrl:.talment~ of S 18.000 wrth 

tiw balante chre NuvP-rntX'r 1. 1975 :?16.000 i15.000 
r, 3t·1':. lrl(fll~llral R••v<•nu•! Bcmds wrth 

annual rnaturrlr!:S through 1983 
lntc:rc-st•s rxwahlt> S(muannually 30.000 a70.000 

Nonrntetest bearrng agr<X>mentrssuetl 
rn ccumt'chon wrth acqursrtron ol 

rnventory payable• rn ouar1mly 
ms:ctlrnr•nts uf 58.450 through 

1978 (chscountrs based on 
rnrpul<'<i rnlert!5l rntr: ''' 9·· , 5.520 123 25? 

7% prornrssory noW payable rn "nnual 
rnstalmnnts ol $2::>.000 beqonnrng 

Dr)cernbl!r 31. 1974 ancllhf! 
bal<mC\1 payable on Decemoor 

31.1976 -~8.09Q 

On November 14, 1972, the Company 
entered into ,, bank term loan agreement 
under which the Company borrowed 
$1,075,000 on a three year promissory note 
due in monthly instalments at 1% above the 
bank's prime rate of interest not to be less 
than 6% nor more than 10%. In addition, the 
Company may borrow from time to time on 
90 day promissory notes up to a maximum of 
$750,000 at any one time at 1% above the 
bank's prime rate of interest not to be less 
than 6% nor more than 10%. Under this 
agreement the Company must maintain 
certain' )rking capital and debt ratios and 
may no' dY cash dividends. Accordingly, all 
the CC' .~any's retained earnings are 
restncted. In addition, there are other 
restrictions as to the acquisitions of 
businesses, future borrowings and capital 
expenditures. The proceeds from the bank 
loan were used to retire an existing three 
year bank promissory note and subordinated 
debentures. 
The warehouse building was-erected by 
Rogers Investments, Inc. and sold to the 
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several products or services arc involved, separate consid
eration shall be given to the principul products or ~crviccs 
or classes of products or services. 

The service m~rchundising and discount store 

operationn ~re highly competitive. In both of these areas 

the negistrant. competes with other companies, many of which 

are national concerns with substantially greater resources 

and personnel. In the service merchandising business, the 

Registrant's principal competition comes from grocery stores 

which engage in direct buying for themselves of the non-food 

and other soft good items offered by the Registrant's merchan-

dising service. In the discount store operations, in those 

locations where large full-line discount stores such as K-N< ·t, 

Wal-Hart, Howard's, or G5.bson Discount Stores, have opened in 

competition with the Registrant's stores, the Registrant has 

found it difficult to profitably compete with such full-line 

dis~ount stores, and has been closing those stores where con-

tinued profitability is questionable. 

The wood products business of Arkwood is highly com-

petitive. Competition in the sales area of the wood products 

business comes from large national concerns, mainly Interna-

tional Paper Company and h'eyerhaeuser Paper Company, which 

have substantially greater resources and personnel. Arkwood 

also has competition from these same national concerns in the 

acquisition of raw timber and in the various labor markets. 

(2) If a material part of the business is dependent 
upon a single customer or a few customers, the loss of any 
one or more of whom would have a materially adverse effect 
on the business of the registrant, the name of the customer 
or customers, their relationship, if any, to the registrant 
and material facts regarding their importance to the busi
ness of the registrant shall be stated. 

Arkwood has several large customers, and the loss 

of a~y one might have a materially adverse effect on its busi

ness. These large customers are: the state governments of 



,, • 
Kansas and Iowa; Payless Cashway I!umber Company, Iowa City, 

Iown; and Farmland Industries, Kansas City, Missouri. liowever, 

the management of the Registrant is of the opinion, in view 

of the continuing high demand for Arkwood's products, that, 

if one of these large customers were lost, other customers 

for the products could readily be found. 

(3) To the extent that information concerning back
log is material to an understanding of the business of 
the registrant, the dollar amount of backlcg of orders 
believed to be firm, as of the end of the registrant's 
fiscal year, together with an indication of the p0rtion 
thereof not reasonably expected to be fillej ~ithin the 
current fiscal year and seasonal or other material aspects 
of the backlog. 

As of the end of the fiscal year, Arkwood hnd a 

backlog of orderR amounting to approximately $400,000, and 

all of which arc believed to be firm. It is anticipated that 

all of these orders will be filled during the current fiscal 

year. 

(4) The sour~es and availability of raw materials 
essential to the business. 

Arkwood owns approximately 650 acres of land lo-

catcd in Arkansas for the purpose of timber removal. Once the 

timber has been removed Arkwood normally sells such lands. 

Ark\oJood has the timber rights to an additional 1,500 acres 

of land located in Arkansas. The future success of the manu-

facturing operations of Arkwood depends,in large part,upon 

its ability to obtain new sources of timber. 

(5) The importance to the business and the duration 
and effect of, all material patents, trademarks, licenses, 
franchises and concessions held. 

Inapplicable. 

(6) (a) The estimated dollar amount spent during 
each of the last two fiscal years on material research 
activities r.elating to the developments of new products 
or services or the improvement of existing products or 
services, indicating those activities which were 
company-sponsored and/or those which \-Jere customer
sponsored. 

Inapplicable. 



., 

•. 

" 

.:-·· 
J ' 

(b) If there has been a public announcement of, 
or if information otherwise has become public about, a 
new product or line of bu1;iness requiring the invest
ment of a material amount of total assets, a cle~i!::r.-iption 
of the status of such product or line (e.g., whether in 
the planning stage, whether prototypes exist, the degree 
to which product design has progressed or whether fur
ther engineering is neceusary). 

Inapplicable. 

(c) Where material, state the approximate number 
of employees enga9~d full-time in each of the activities 
described in (a) above during each fiscal year and in (b). 

Inapplicable. 

(7) The material effects that compliance with 
Federal, State and local provisions which have bean 
enacted or adopted regulating the discharge of materials 
into the environment, or otherwise relating to the pro
tection of the environment, may have upon the capital 
expenditures, earn1ngs and curnp~titive position of the 
registrant and its subsidiaries. 

Arkwood has complied with the environmental stan-

dards and received the approval of the State of Arkansas for 

its wood waste burners, used in its lumber yards to dispose 

of various wood waste material. During the past fiscal year 

Arkwood expended approximately $7,000 in remodeling its burners 

to comply with the State standards. Future expenditures for 

compliance with environmental reguJ.ations arc not expected 

to have any material effect on earnings or the competitive 

position of Arkwood, Inc. 

(8) The number of persons employed by the registrant. 

653 

(9) The extent to which the business of the. ~egis
trant or a material portion thereof is or may be seasonal. 

The business of Arkwood is considered to be seasonal. 

The best portion of the year for the timber cutting operations 

is during the spring and summer. During the winter mont.hs, 

mainly due to weathe~ conditions, Arkwood's operation will be 

approximately 50-60% of capacity. 
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are leased for a ten year term from the City of Harrison, 

Arkansas. This expansion was financed through the issuance, 

by the City of Harrison, Arkansas, of $400,000 of 5 3/<H. 

Industrial Development Hevenue Bonds. These bonds mature 

serially over a ten year period, with the Registrant•s annual 

rental being an amount equal to the current maturities, or 

$40,000 per year, plus interest on the unpaid principal 

amount of the bonds. The Registrant has the option to pur

chase the expansion for $100.00 following the full payment 

of the Bonds. 

Arkwood, Inc. conducts its business at thirteen 

locations in Arkansas and Oklahoma. Arkwood, Inc. owns 

eleven of these locations and leases t\'lo. The leases expire 

in 1985, with annual rental payments of $63,900, and are renew-

able for two ten year periods under the same terms and condi-

tions. 'The manufacturing and wood processing equipment located 

in Arkwood 1 s various lumber yards ranges in age from four to 

ten years. 

Item 4. Parents and Subsidiaries. 

(a) Furnish a list or diagram of all parents and sub
sidiaries of the registrant and as to each person named indicate 
the percentage of voting securities owned, or other basis of con
trol, by its immediate parent, if a~y. 

There is no parent of the Registrant. The following 

table sets forth the subsidiaries, all· of which are wholly 

owned, of the Registrant, and the financial statements for which 

are included in the consolidated financi~l statements of the 

Registrant from the date of acquisition: 

Name State of Incorporation 

U-Save Nart, Inc. Hissouri 

Lot-0-Savings, Inc. Illinois 

D-B· Drug Company, Inc. Missouri 



,. 

Wee Discount Store~, Inc. Nissouri 

Mountain Enterprises 1\r}~ansas 

1\rkwood, Inc •• * Arkansas 

*Subsidiary of Nountain Enterprises 

Item 5. Pending Legal Proceedings. 

Briefly describe any material ~ending legal proceedings, 
other than ordinary routine litigation incidental to the busi
ness, to which the registrant or any of it~ subsidiaries is 
a party or of which any of their property is the subject. In
clude the name of the court or agency in which tho proceedings 
are pending, the date instituted, the principal purties thereto, 
a description of the factual basin alleged to underlie the pro
ceeding and the relief sought. Include similar information as 
to any such proceedings known to be contemplated by governmental 
authorities. 

On June 1, 1973, \vestern Nerchants \·,'holesule Com-

pany instituted a lawsuit in Denver, Colurado, against the 

Registrant, in the United States District Court for the Dis-

trict of Colorado. The suit alleges unfair methods of com-

petition and price discrimination in contravention of the 

Sherman 1\nti trust 1\ct. Western I·!erchants \'fuolesale Company 

seeks money damages, in the amount of $4,000,000, and injunc

tive relief on account of the alleged violations of the anti-

trust laws. The law~uit is currently in the discovery stages. 

Item 6. Increases and Decreases in Outstandinq Equity Securities. 

(a) Give the following information as to all increases 
and decreases during the fiscal year in the amount of equity 
securities of the registrant outstandi~~-

(1) The title of the class of securities involved; 

Common Stock. 

(2) The date of the transaction; 

March, 1973, May, 1973, August, 1972, and October 

and November, 1972. 

(3) The amount of securities involved and whether 
·an increase or a decrease; 
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During the fiscal year ending June 30, 1972 the 

Registrant hod a net increase in the amount of securities 

outstonding of 167,529 shares. 

(4) A brief description of the transaction in which 
the increase or decrease occurred. If previously reported, 
the description may be incorporoted by a specific reference 
to the previous filing. 

In August of 1972 there was an exercise of a stock 

option in the amount of 33 shares. During October and November 

of 197~ the Registrant purchased 12,104 shares of its own stock 

in the open market and retired such shares. The Registrant 

issued 85,500 shares of its common stock in Harch of 1973 

in the acquisition of Arkwood, Inc. In March of 1973 the 

Registrant sold 20,000 shares of its stock to t.,.:o officers. 

Reconciliation of Outst<mding Common Stock 

Common Stock Outstanding as of June 30, 1972 (1) 

Add: Shares sold to Officers 
Stock Dividend 
Shares istiued under Qualified 
Stock Option Plan 

Less: Shares purchased and retired 

Common Stock Outstanding 
as of June 30, 1973 

731,073 

20,000 
74,100 

33 

(12,104) 

813,102 

l11 The acqulsltlon of Arkwood, Inc. in March, 1973 has been 
accounted for as a pooling of interest, and accordingly the 
nur.mer of shares outstanding, as of June 30, 1972, has been 
restated giving retroactive effect to the issuance of 85,500 
shares of stock in connection with such acquisition. 

(b) Give the following information as to all securities 
of the registrant sold by the registrant during the fiscal year, 
which were not registered under the Securities Act of 1933, in 
reliance upon an exemption from registration provided by Section 
4(2) of that Act. Include sales of the registrant's reacquired 
securities as well as new issues, securities issued in exchonge 
for property, services or other securities, and new securities 
resulting from the modification of outstanding securities: 

(1) Give the date of sale, and the title and amount 
of the registrant's securities sold; 

(a) March 29, 1973, Common Stock, 85,500 shares. 

" \ 
. , .. ~ .. "'" 
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(2) Give the market price on the date of sale, if 
applicable: 

(a) Did $8.00, Asked $8.75. 

(b) Same 

(3) Give the names of the brokers, underwriters or 
finders, if any. As to any securities sold but which 
were not the subject of a puulic offering, name the per
sons or identify the class of persons to whom the securi
ties were sold; 

(a) 85,500 shares of the Registrant's common stock 

was issued to Charles c. Grisham and Mary Jo Grisham, 

husband and wife, in exchange for all of the assets of 

Arkwooc, Inc. There were no brokers, underwriters or 

finders in this transaction. 

(b) John D. Entin, Vice-President of the Hegis-

trant, purchased 10,000 shares of Common Stock. 1·1ark L. 

Stone, former Vice-President of the Registrant, purchased 

10,000 shares of Common Stock of the Registrant. Th(~re 

were no urokcrs, underwriters or finders in this transaction. 

(4) hs to securities sold for cash, state the 
aggregate offering price and the aggregate underwriting 
discount brokerage commissions, or finder's fees. As 
to any securities sold otherwise than for cash, state 
the nature of the transaction and the nature and aggre
gate amount of consideration received by the registrant: 

(a) The shares issued to Charles c. Grisham and 

Mary Jo Grisham were in exchange for all of the assets 

and assumption of certain liabilities of J\rkwood, Inc. 

The consideration received by the Registrant was the 

acquisition of Arkwood as a going concern. 

(b) The shares purchased by Hessrs. Enlin and Stone 

were purchased for consideration of $7.50 per share or 

an aggregate consideration of $150,000. There were no 

fees or commission in connection with this transaction. 

(5) Indicate the Section of the Act or Rule of 
the Commission under which exemption from registration 
was claimed and state briefly the facts relied upon to 
make the exemption available; and 



(a) The 85,500 Rharcs of stock issued in connection 

with the Arkwood transaction were issued to Charles c. 

Grisham and Hary Jo Grisham, his wi fc. l-1r. Grisham is 

currently an officer of the Registrant, and Nr. & Hrs. 

Grisham represented to the Registrant that the shares 

were being acquired for investment purposes only. 

(b) The sales to Hessrs. Erwin and Stone, both of 

.whom were officers of the Registrant at the time of such 

sale, were made on the basis of representations by them 

that the shares were being acquired for l.uvestment pur-

poses only. 

(6) State whether the securities have been legended 
and stop-transfer instructions given in connection there
with, and if not, state the reasons why not. 

In the case of both of these sales the securities 

have been legended and stop-transfer instructions given. 

Item 7. Approximate Number of Equity Security Holders. 

State in the tabular form indicated below the approximate 
nurnb~r of holders of record of each class of equity securities 
of the registrant as of the end of the fiscal year: 

(1) 
Title of Class 
Common Stock 

(2) 
Number of Record Holders 

910 

Item 8. Executive Officers of the Registrant. 

(a) List the names and ages of all executive officers 
of the registrant and all persons cbosen to become executive 
officers; state the nature of any family relationship between 
them; indicate all positions and offices with the registrant 
held by each such person; state his term of office as officer 
and the period during which he has served as such and ~riefly 
describe any arrangement or understanding between him and 
any other person pursuant to which he was selected as an 
officer. 

Name 

T. l'l. Rogers, Sr. (1) 
T. W. Rogers, Jr. (1) 
John D. Erwin 

Office 

Chairman of Board 
President 
Vice-President -
Sales 

57 
32 
37 
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MASS HERCHANDISERS..a.-l!i£. AND SUBSIDIARIES 

Notes to Consolidated F-inancial Statements 

(1) Summarv of Significant Accounting Policies 
The accounting policies of Mass Merchandisers, Inc. and subsidiaries are consistent 

with generally accepted accounting principles. In those instances in which more 
than one generally accepted accounting principle can be applied, the Company has 
adopted the accounting principle that it believes most accurately and fairly 
reflects the situation, as described in the following paragraphs. 

Basis of Consolidation 
The consolidated financial statements include the accounts of the Company and its 

subsidiaries. All significant intercompany transactions have been eliminated 
in consolidation. 

On Harch 29, 1973, the Company acquired all of the outstanding stock of Arkwood, 
Inc. in exchange for 85,500 shares of its own common stock. This transaction 
is accounted for by the pooling of interests method and accordingly the accom
panying financial statements include the results of operation and changes in 
stockholders' equity of Arkwood, Inc. The results of operations included in 
the accompanying statements of earnings are summarized as follows: 

Sales $ 1,925.999 l, 047.477 

Net earnings $ 140.191 59.057 

Amortization 
The excess of cost of businesses acquired, in acquisitions which have been accounted 

for as purchases, over their net tangible assets is being amortized by the straight
line method over forty years. 

Inventories 
Warehouse inventories and wood products inventories are stated at the lower of cost 

(first-in, first-out) or market; retail discount store inventories are valued at 
lower of cost or market by use of the retail inventory method. 

Inventory amounts entering into the computation of cost of merchandise sold were 
as follows: 

Retail 
discount Wood 

Warehouse stores 2roducts Total 
June 30, 1971 $ 2,875,432 1,117,902 251,843 4,245,177 
June 30, 1972 2,583,913 1,095,550 227,420 3,906,883 
"June 30, 1973 3,488,428 1,103,706 ~lQ 5 ,101, 504 

Pro2erty, Plant and Equipment 
Oepreciation and amortization are provided at rates which are sufficient to write off 

the cost of the assets over their estimated useful lives. The double-declining 
balance method is used for substantially all assets except for leasehold improvements 
which are amortized by the straight-line method ov~r the lives of the leases or 
estimated useful lives, whichever is lesser. A summary of estimated useful lives 
for depreciation is as follows: 

Category 

Land improvements 
B'Jild:!.ngs 
Leasehold improvements 
Furniture, fixture~, machinery 

and equipment 
Transportation equipment 

Life years 

15 
40 

5-20 

5-10 
3- 4 



__ I-'~1.;.;..~1\SE CONTHl\C'r l\ND l\GRI:;I~~r.ti"lii':'tCN'"'I"' ----------------:~~-

./1. 
'!'his l\greement mnde nncl entered into thin ~dny of 

Janunry, 1973, by and between lli\LI~IE C. ORNOND and JEl\NNE N. ORNOND, 

his wife, and hereby made binding upo~their heirs, successors, legal 

representatives and/or trustees, hereinafter designated as GRl\N'rORS, and 

j{.wj,rv !v.h)):;,5$J _;;:;;_ a Corporation, 

being a \oJholly own subsidiary of Z...ll\SS NERClll\NDISERS, INC., an Arkansas 

Co1~oration, and hereby made binding upon the successors and/or assigns 

of the said ./~.,Uu ££-6)t'·J~-r ;:;;_ 
-----~. ~~-~~~~~~-~~--~~~-----------------

and 1·11\SS MERCHl\NDJ:SERS, INC. , jointly and severally, hereinafter 

designatPd as GRl\N'rEES, ~ _! .'!: N E §. S E T II : 

That the GRl\N'l'ORS for the considerations, purposes, covenants 

and agreements as hereinafter set out do hereby lease, let and demise 
"" 

'lmto the said GRl\NTEES, the following lands in Boone County, Arkansas, 

to-wit: 

1\ part of the Northwest Quarter Southeast Quarter, North 
Half, Southwest Quarter and South Half North\oJcst Quarter, 
all in Section /.7, Township 21 North, Range 21 West, 
Bo?ne County, described as follows: 

Beginning at the Southwest Corner of the Northwest Quarter 
Southwest Quarter, thence North 990 feet to the center of 
Clary Road: thence in a Northeasterly direction in the center 
line of said rond 1172.6 f0et to the North side of the said 
Northwest Quarter Southwest Quarter at a point 965 feet East 
of the Northwest Corner thereof: thence North 32 D0grees East 
along and \oJi th the center of said Clary Road 3 90 feet to the 
center of Boon0 County paved road: then~e North 31 Deyr0es 
vlest and \-lith th0 center of said Boone County paved road 235 
feet to Missouri Pacific Railroad Right-of-Way at a point 150 
feet Sout!l\·Jesterwardly from and radially to the existj ng center 
line of Missouri Pacific Railroad main track: thence Northwest
warclly parallel with said m:isting center linb 370 feet: thence 
Northeastwardly, hy a ~traight line, radially to said existing 
center line of mli d main tracl~ 100 feet to n point 50 feet 
Southwestw<trdly from <mel rncli<1lly to snid existing center line: 
thence Southwestwardly pnr.nllol with said existing center line 
1497 feet to a point 50 feet Southwestwardly from and radially 
to said existin~J center line; thence Southwestv.•nrdly, by a 
straight line, radially to Rni<l existing cent:er line 135 feet: 
thence Southear>twar.dly, par.nllel with said existing center line 
244 feet: thence Northenstwar.dly, by a r>trni9ht line, radially . , ... 

t. 
~-

i 
l 
\ 
! 
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i 
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! 
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22, J.9(>1, rccord<?d in Book B~), Pnq<~r; lritl-JJ,'), of' '~"cor·der.'~.: 

O[fj cc for Boone~ County, l1rk<mr:;1 r;, to thr: \'.' .. r:f:r-1-] '/ l".i ~;ht-of"--v.'ny 
line of U.S. JlicJhvmy ()S: thence Sonth 2:? IJ·~qn-'•·:: \·:,:;t 01J.on•J 
snid 1."i9ht-of-way line 5SO fec~t. to the South fd.du of the 
Nort.hw0st (ht<ll~t<~r Soulhca:;t QunJ-t:t'r.; thc:JlC<~ \·Jc:;t: along the 
South side of the Nortln-.:r:st: Qu;:n~tc~r Soul..h!~:Jr:t: Qnartr!r. 4S7 
feet to th0 !;outhwc~;t Corner of the~ s<d d f!IJJ"I:hw(:::;l: (luurtcr 
Southc'ast Quur.tc•r; thence \Vest <ll.on(J the ~;outh side of the 
North !Inlf Soul:!Mcst Ounrtcr 2Gtl0 feet to point of l;c~~Jinnins;, 

contnininc; in <~11 BS.3B ucJ:es, rnore OJ~ lu:;:;, subjc!Ct to 
all C'>:isting r:<wcments. It is the~ intent o [ the within 
Gr<~nt:ors to cover in the forcqo.intJ de::;cr.ipl:ion all of the 
lands conveyed .in Deeds reconled in tho R<'r:-oreJer.•s Office of 
Boone County, in:l:anr.;as, in Book 85 at rn~JC'f; 1611-165, 16S-lG6, 
166-167, 351-3S2, und pnues 509-510, subject to County Road . . . 
and uny existing casements. 

1\lso, rr .... following lands in Vnn Buren County, 1\r}:ansas, to-wit: • 
1\ f :· :t of lund in Northeast Qu<n:-ter, Section 2, Township 
10 Nc ... :th, Rnn~JC 14 \·lest, 5th Principal Meridian, more 
particularly described as: 

St<..rting at the Northeast Corner. of Section 2, 'l'ownr.;hip 
10, North, Rnn(Jf.:! ll \vest; thence Soutl1 00 Degrees 17 Hinutcs 
West 730.54 feet along the lins between Sections 1 and 2 
to the point of heginnin~J of tho tract herein clescr.ilH:~d: 
thence continuing South 00 Degrccn 17 Minuten West 680.00 
feet nlong snid 1>Cctioll linG t:o u point 210.00 fc!ct South 
of North line Southcust Quarter Northenst QGnrtcr~ Section 2; 
thence South 88 Degrees 43 Minutes \'lest 1307. 6S feet along 
a line 210.00 feet South of ancl purC!llcl to soicl Nor.th line 
Southeast Quarter Northc·<lst Qun r.tcr, Section 2, to Cl point 
on the Easterly right-of-wuy line of u.s. Highwoy 65, said 
point being 17.63 feet I::ast of East. line Sunthw0.st Quarter 
Northeast Quarter, Section 2: thcnC"e North 16 Degrees 30 
Minutes \vest 720.4 5 feet nlong c:<Jic1 T:nstcr.ly ri~Jht-of -way 
line to a pojnt, sni<, point )1ci ... S< ·· '1 16 Degrees 30 Hinuter; 
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A i r··· :t of lund • Northeast Qum:ter, Section a TmoJnship 
10 N(. .~:th, Rang0 \·lest, 5th Principal t-teridi- more 
particularly described as: 

-
Str..rting nt the Northeast Corner of Section 2, Township 
10, North, Range 14 West: thence South 00 Degrees 17 Minutes 
West 730.54 feet along the line between Snctions 1 nnd 2 
to the point of beginning of the tract herein desc~ibed: 
thence continuing South 00 Degrees 17 Minutes West 680.00 
feet along said section line co a point 210.00 feet South 
of North line southeast Quarter Northeast QU'urter; Section 2; 
thence South 88 Degrees 43 Minutes West 1307.65 feet along 
a line 210.00 feet south of and parallel to said North line 
Southeast Quarter Northeast Quarter, Section 2, to n point 
on the Easterly right-of-way line of t.;.S. Highway 65, said 
point being 17.63 feet I::ast of E:ast line Southwest Quarter 
Northeast Quarter, Section 2: thence North 16 Degrees 30 
Minutes \vest 720.45 feet along .::;:lid ::asterly right-of-way 
line to a point, saic.i point l'ei•·~ Sc, ... ·, 16 Degrees 30 Ninutes 
East 781.29 feet from the interesection of North line Section · 
2 and said Easterly right-of-way line of Highwny 65: thence 
North 89 Degrees 18 Minute~ East 1515.45 feet along a fence 
lin•:'! and boundary line by occupation, to the point of beginning, 
containing 22.26 acres, less and except 1.60 acres taken by 
the Arkansas State IIighway Commission being their tract #67, 
Job No. 8566, described as follows: 

Beginning at the Northeast Corner of the Soutlwest Quarter 
Northeast Quarter, Section 2: thence North 88 Degrees 58 
Minutes West a distance of 76.97 feet to a point on the 
existing centerline of U.S. Highway 65: thence South 14 Degrees 
14 Minutes 30 Seconds East along said existing centerline a 
distance of 214.9 feet to a point: thence sd~th 88 Degrees 58 
Minutes East a distance of 41.5 feet to a point on the existing 
Easterly right-of-way line of said highway for the point of 

. beg inning: thence North 14 Degrees 14 Hinutes 30 Seconds \vest 
along said existin~J ri.9ht-of-way line a distnnce of 720.0 
feet to a point: thence South 87 Degrees 41 Minutes East a 
distance of 74.1 feet to a point on the proposed Easterly 
right-of-way line of saic.l hi9h\oJay: thence South 19 Degrees 
57 Minutes East along said propo!;;ed right-of-wny line a 

page 2 
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distance of 391.6 feet to a point: thence South 12 Degrees 
15 Ninutes E01st along said propo£>ed riqht-of-\oJt'lY line a 
distnnc0 of 3 36.3 fc,ct to a point.: thence North 08 Dcgt·ecn 
50 Hinutcs \~est n distnnce of 101.9 feet to the point o~ 
beginning an~ contnining 1.60 acres, more or less in sa~d 
exception: nlBo except and subject to a water stand pipe site 
heretofore deeded to the city of Clinton, Arkansas. 

Subject to any existing casement~. 

Together with al): buildings,· fixtures, machinery, equipment 
' 

and appurtenances ovmed by GRJ\N1'0RS nO\v situated and located on 

the above described lands. 

TO HAVE AND TO HOLD the same unto the said GRl\N'rEES for and 

during the term of TWelve (12; .i·c..:a:· : irom the date hereof upon the 

terms a:·;d conditions herein exprcs!.>ed·. 

- 1 - •i 

GRANTEES, jointly and severally, agree to p1ly and GRAN'l'ORS 

agree to accept as rental for all of the property hcl~eby leased 

the sum of T\•lELVE HUNDRED DOLLARS ($1,200.00) per week, payable 

in United States Dollars of the most recent issue current at the 

time Qf payment, within not more than three (3) days after the 

end of each week, regardless of the day of the week !vi thin which 

any calendar year may end. 

- 2 -
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GRl1ll'l'l·:1:S 
1 

J<>:i.n tl y and :;c,vcrn lJ.y 1 agree--to p<ry---urn-r-;;:-r-rrT'lT'1....-.:7T"<"1,..---------

t:I'Jree to accept as &tnl for nll of the propCl:te<.·l~c!hy l.ea!f<.~d 

the sum of '1'\·lElNE JIUilDRED nor.LT1RS ($1 1 200.00) per wee}~ 1 pnynbl.c 

in united Stutes Dollu.rs of the most recent issue cun~en'c <.~t the 

time o.f puymc-nt 1 within not more thu.n three (3) days nfter the 

end of cnch wed~ 
1 

recJnrdlcss of the clny of the week ~vi thin which 

any calendar year may end. 

- 2 -

It is understood and u.greed that this Lease Contract and Agree-

rnent shall be and is ef recti ve as of Honday 1 .Januury l1 1973 1 and which 

shall likcvJise become the anni versnry elate of said Lease Contract and 
'L" . 

Agreement. 

- 3 -

URAN'l'EES
1 

jointly and severally 1 hereby bind themselves to pay 

su.icl vJcekly puymcnt each wee}~ as hereinabove provided f:or and during 

the tarm of twelve (12) yenrs dat0d from January 11 1973 1 as well as 
(' 

euch ten (10) yenr extension period as providrJd in numbered parngraph 

PAGE 3 
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'3 • ...-·(continucu from P.1gc 3) 

and, failing and/or refusing to do oo for any roanon and nnid dc[nult shall 

continue for a period of twenty-eight (28) days, then this Lease ~hall be 

at an end, subject to the conditions and stipulations as provided in 

paragraph numbered 8 hereof. 

4. GRANTORS warrant that they arc the absolute mvncrs of the lund 

and properties aforesaid: that they will, during the life of this 

Agreement, defend the same and hpld harmless the GRANTEES against 

the lawful claims of any and all persons. whomsoever in respect to 

GRANTEE'S peaceful enjoyment of the lands and properties aforesaid, 

according to ~he terms hereof. 

5. It is understood and agreed that the GRAN'l'EES shall have 

the right and privilege of bringing in and setting up machinery 

and equipment, erect buildings and/or structures, carry on any kind 

of wood processing or milling operations; to eng<:gc itself in the 

; 
i merchandising of forest products, grain and grairl"'products, or any 

other items, in any munner and any other operations that it may deem 

advisable. 

6. At the expiration·of the term of twelve (12) years as herein-

above provided GRANTEES are hereby granted the exclusive right and 

option of renewing this Lease Co~tract and Agreement for one or 

two add5.tional ten (10) year periods to run consecutively \.tpon the 

same terms and conditions as herein expressed. 

To clarify the terms of this Lease: th~ l.'irst ten (10) year 

extension period would begin January 1, 1985, and the second ten (10) 

year extension period would begin January 1, 1995, and end December ... . 
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4. GRJ\N'rORS-t·rant thnt they arc the ab.utc owncr.o of the lund 

and properties aforesaid; that they will, during the life of this 

Agreement, defend the same and hpld harmless the GRJ\NTEES against 

the lawful claims of any and all persons. ,..,homsoevcr in respect to 

GRANTEE'S peaceful enjoyment of the lands and properties aforesaid, 

according to ~he terms hereof. 

5. It is understood and agreed that the GRANTEES shall have 

the right and privilege of bringing in and setting up machinery 

and equipment, erect buildings and/ur strucb.u:cs, carry on any kind 

of wood processing or milling operations; to engage itself in the 

merchandising of forest products, grain and grairt'products, or any 

other items, in any manner and any other operations that it may deem 

advisable. 

6. At the expiration·of tho term of twelve (12) years as herein-

. 
above provided GRJ\NTEES are hereby granted the exclusive right and 

option of renewing this Lease Contract and Agreement for one or 

two additional ten (10) year periods to run consecutively upon the 

same terms and conditions as herein expressed. 

'l'o clarify the terms of this Lease; th? )irst ten (10) year 
• 

extension period would begin January 1, 1985, and the second ten (10) 

year extension period would begin Jnnuary 1, 1995, and end December 
t•. 

31, 2004. such Option shall be exercised by Notice in writing by 

the GRJ\NTEES to GRAN'rORS within sixty (GO). days before the expiration 

date of the first twelve (12) year period, and also sixty (60) days 

before the expiration date of the first ten (10) year extension 

period, wh:~reupon this Agreement, including all provisions and 
t' 

stipulations therein contained shall then, and at that time, be made 

operative for the one or two ten (10) year extension periods as Page 4 



providud in eragrnph numhnrcd o.. e 
7. (a) C:RJ\N'l'EES shnll usc exclusively their. own methods, means 

and wnys in carrying on their business and shnll, at their own expense, 

mnintain and keep all propC!rties hernby leased in good opcrnting 

condition and repair and in the cnse of loss by fire, tornado or 

othenvise, of any of the properties hereby leased, regardless of cause, 

• the GRl\NTEES shall reconstruct, replace or restore such loss at their 

O'.vn c::-.:pense. To that end, Giv"\N'fBES shall have an insurable interest 

in the leased i1~1rovements aforesaid. 

(b) GRJ\NTEES may not sell, assign, lease or sublease this 
/way any 

Lease, or sell or attempt to sell or transfer in any/part or all of 

the properties hereby leased, includiny any additions.tu said properties 
... I ;<.J. ··t· fo•..-' 7., , .. ,,c 

in the way of buildings, m'a£-lhi-n-ery. o~-.e~l-ttif.~me-n£, to any third person, 

copartnership or corporution without the specific written consent 

and approvnl of said GRI"\N'rORS, but GRANTORS shall....not unr.eusonably 

withhold such consent. 

8. It is hereby specifically understood and agreed as follows: 

(a) That should t~e GRANTEES fail or refuse to perform or 

carry out any of the provisions contained in all of paragraph numberbd 

three hereof as well as any other requirements on GRANTEES' part as 

contained herein then, and in that event, the said GRAN'rORS may, 

at their option, cuncel this Lease Contract and Agreement and the 

said GRANTEES shall thereupon vacate the said leased prem{sns within 

ninety days with the understanding and agreement that they shall leave 

fY- in pl~e, as is, any and all improvements in the way of buildings, 

Jf.C(f1,vr/ • J-i]/r/1'/J t,• Jt .:JlEJ ch ine.q•-enchequ.ipmt-on t that the GIY\N'l'I::I::s may have added to the 

- operntions carried on in connection with th9 premises hereby leased. 

Nevertheless, and in all events, the said GRAN'rEES shall, jointly 



• 

... 

GJU\N'l'O!{b tot·. 5UCil pc•r~OU Ol tJ.me rc.•mullUtiC.J Undc.•J" the lPi\:00 period frurn 

the time of dt:•faul-> the end of the orcratiny em of lhc fir::;t twelve 

(12\year }>Pr..icxl, or tho first: t0n (10) yonr. period, or. the nocond tc•n 

(10) yenr period an the cane rnny he to <lctermino the true total nmount 

due GHJ\H'J'ORS bused upon the rental figure of $1200 per week times the 

number of W<~cl~::; in nn:cnrs nnd the snic~ GRJ\N'rEES shnll he liable for 

such difference due, plus ten r)er cent interest <luring the time the 

rent remains tmpnid and such totdl amount shall 1Jecomc n; direct lien 

on the assets of the within GRl\lTl'EES. 

(b) The .anniversary and effective elate of this Lease Contract 

and Agreement is as of Monday, January 1, 1973, nnd the initial term 

is for a period of b.rclvc (12) years dating from ,J<muary 1, 1973, under 

paragraph numbered G hereof the GlU\N'rEES are granted nn exclusive ri9ht 

and option of renewing this Lease Contract and 1\greemcnt. for one or 

two additionnl ten (10 yenr periods to run consecutively upon the 

..... . 
same terms and conditions as provided in said Lease Contract and 

Agreement. Now, if und when GHJ\NTEES decide to nbandon the premises 

and cancel this Lease Contract and i\grccmcnt at the end of the 

initial term of twelve (12) years, or at the end of the first ten (10) 

year gxtension period, or at the end of the scconJ ten (10) year 

extension period, the said GRl\NTEES shall within sixty (GO) days 

prior to the effective date of such abandonment, which could only 

he December 31, 1984, or Dccetnb·.~· Jl, 1994, or D~ccmber 31, 2004, notify 

GRANTORS of their intent to ..tb~tr:don the ?remises and cnnccl this Lenso 

Contract and A~recmcnt, then wi~1in the sixty (60) days period as 

above specified, the GHJ\NTOHS arc hereby giv;_n the exclu~ivc right ;.J2 
• ):v.l ./J}' ht, "S j t • };'fl (: I 

and option to purchusc all ln:ildin5JS, rutrchi-nc.:~r~~nd-=<.~qu·ipmeH-t thot 

GMN'l'EES. may have added to and put in operation on the premises hereby 

leased for and at GRl\N'l'EES' boo}~ value, that is, cost less dcprccintion 

tnkcn in prior yenrs up to date of purchase, which \vill be pnid for 

·I 



• 

!my and '1 Pil'-'lllcnts to be llt'""do ur1·1erA · J u u 'llll!ra.w purayr<~t>h numbcrc<.l 8. ( t:) 

8 lihall l.>c paid in Unilod States Dollars of the most recent issue ilntl 

CUL"rt'nt at time of payment. 

9. It is hereby stipulnted and agreed thnt within si>:ty (GO) 

days l.>efore the expiration of the firs•t twelve (12) year period, and 

likc\o~isc -vJithin sixty (60) days before the expir~ation date of the 

. 
first ten (10) year c:-:tcnsion period, and u.lso within sixty (GO! 

dayB before the c>:piration elate of the second ten (10) your 

cxtcn~ion pc~iod as provided in paragraph nu~Jercd six hereof, 

the v.'i thin GH.l\N'l'EES ure hereby grnnte<.l the· cxcltwi vc right und 

option to purchase the premises hereby leased, to include all of the 

lands, .:ogcther \vith all buildings, fixtures, mu.chinery nnd equiptncnt 

m~'ned by the GR1\.NTORS nnd situated und loc~1ted o~ the ubove des-

cribcd lnnds for the lump sum price of ONE HILLlO~-J ($1, 000,000. 00), 

United Stutes Dollars of the most recent issue ~trrcnt at the time 

of any und all pnymcnts, p<1ya'blc $200,000.00 as down paymcni: upon 

consummation of the sale, the balnncc of $000,000.00 to be pnid 

in four (4) successive, annual payments of $200,000.00 each, payable 

on the anni vcrsnry of the clm.;in<J date \vi th interest at the rate of 

six per cent (G'i~l per annum on unpaid balnnce until sume hns been 

fully paid. Puyments of the balance of the purchase price shall 

be secured by a first Mortgage and security interest covering all 

6£ the above dcscril>cd land, together with all buildings, fixtures, 

machinery artd equipmcnts ovmed by ci ther c;Rl\N'l'ORS or GR!,NTEES, 

situated and located on the above described lands, such first 

Mortgage to contain the usual covcnu.nts u.gainst,.-..vu.ste u.ncl stnnclu.:.·d 

accelerution clauce. 



I •. 

Upon exercise o~llis option to purchase an oiHn•><l at.ove, 

the sale shell be co~~ummatcd wiU1in ~ixLy·(GO) duyR from the 

delivery of notice of GRl\N'1'I::B' S desire to purchn:;c ns provided 

in paragraph numbered nine, subject to the following stipulations: 

(a) GRl\N'fORS warrant that they a:r.;e the nbr.;oluto owners of the 

land properties aforeHnid, free nnd uncncumberctl. 

' 
(b) GRl\N'l'ORS agree to tleli vcr to GRl\N'l'EES good and sur ficicnt 

Warrnnty Deedn together with proper 13ill of Sale conveying snid 

property in fcc simple to the said GRl\N'l'gES, or to its nominee, 

contemporaneously wit:h delivery by the GRl\N'I'EES of the consideration 

as set out in para9ruph numbered seven hereof. 

(c) GRl\N'l'URS ngree to furnish at their expense 1\bstrnct of 

Title covering the above described lnnds, ccrtif~_ed to cloning 

date, and to pay real cstnte and personal propert_y taxps up to 

closing date, as well ns pr0vidc, at their e:-.'}Jense, the cost of 

documentary stamps. 

(dl GRANTEES shall }}ave the right to pay off the balance of 

said p~rchase price nt any time, plus ~1tcrest at the rate of six por 

cent (6% ) per annum on such unpaid balance. 

(e) Upon consummntion of sale ns herein provided, this Lcnse 

Contract and Agreement shall terminate simultaneously with the 

closing dnte of su.id purchase . 

• 

IN TES'fHlO:t.'Y \'VIIEREOF', \'liTHF.SS the hands of the par.ties, 



---~-----

..... ,~:~ ?~~:.·. ' . ,.~ 
the duy /and year hcr-aboVL"' !ir!it '"rittcn. 

~· ;... . .. ~ ,.• 
___ .. _ ... t/1 t · '-··-6,. __ {.!.1-• .'_\ .. L_._!: ···-------

lll\LLn: C. OIU·IO!JI.) 

. , 
___ _:__:._,_. --· ---~) .! ... _; __ , .. ~: ___ . .:.....' ~------

JEl\NNE t-1. OH.l·IOND 

GRANTORS --------

.•. 

• 

.... 
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S'l'l\'1'1:! OF 1\Hl~N~;l\S) 
) ss. 

COUN'rY OF BOONE ) 

BE I'r REI-lEHBERED, •rhat on this d~y coma before me, the 

undersigned, a Not<1r.y Public, within c:md for the County aforesaid, 

duly commissioned and· acting, I!l\LLIE C. OfU·10ND nnd JEl\tftm H. 

ORNOND, Husband and \'life, to me well known as the grantors in 

the foregoing Deed, and statad that they had executed the 
' 

same for the considaration and purposes therein mentioned nnd 

sat forth. l\nd on t.he su.me dny also voluntnrily u.ppanred before 

me, tlH" said ,nmmm H. OHNOND, \'life of the said Ill\LJ,IE C. OR!'·~Oi\D, 

to rna well known and in the absence of her said hur.;band, declared 

that she had, of 1:.::-:r m-m free will, signed and :,enled the 

relinquishment of DovJer and Ilomesteu.cl in the fC>iO:egoing Deed, for 

the' consider~thl'1S ulH.1 purposes therein contained nncl set forth 

without compulsion or undue influence of her said husband • 

. Witness My Hand und Sc:al as st.7lch ~ tary Public, on this 

J/ day of January, 1973. 
I 

j~~-----
/--_:_ NO'l'l\RY PUI3LIC 

My 



1\ C . .1U~ 0 \v I.. J; D _ G N E N 'l' 

S'l'l\'I'E (W 1\RKi\N~;i\S) 

) ss. 
COUN'lY Of DOONE ) 

""~ 
On t.his f / ~ay of January, 1973, before me, a Notary Public, 

duly commissioned, qualifiod and acting within nnd for the said 
• 

and __5_c.:"...C.,re{~'-"d-----' respectively, of N/\SS MERCII/\NDISEHS, INC., 

Clnd who had been designated hy said Corporation to execute the above 

and foregoing instrument, to me personally well known, who stated 
_. 

that they were the rf<.•. u,. ce.. S c C- h: I A. 1· 'I ----· ._;+-------

of the said }ffiSS NERDffiNDISERS, INC., and were duly authorized in 

their respective capacities to execute the forc<;oing instrument 
.... 

for the consideration,uses and purposes therein mentioned and set 

forth. 

IN TESTH10NY \'liJEREOI.~, I have heretmto sct/fny hand and official ~'/ 
d.:, 

seal this //-clay of January, 1973. 

Afb_u_/~ 
( -----------------

NO'I'l\RY J'UBLIC 

1-ly Commission E>..vires: 

I / 



f --
,;..., ~ I( 

~ 

I ~ 
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f I, 
• 

·~ ~ S'rl\TE OF 1\RKJ\NSJ\S 

COUNTY 01·' BOONE 

) 
) ss 
) 

On this Jlth dny of Jnnunry, 1973, before me, a Notary Public, 
duly cornmisniorwd, qua li fic'd and ncting wi thj n and for the said 
County and State, nppcCired in person 'I'. W. ROGEHS, JR. and l-17\JU{ 
S'rONE, bcin9 the Pn'sidr.mt nnd Secretary respectively, of NOUNTl\IN 
ENTERPRISES, INC. au(] \vho hnd been desi~rn<.~tcd by said ~orporation 
to execute the above nnd forc11ding instrument, to me personally 
well known, who st:ntcd that tllC!y were Uw Prcsid0nt and Secretnry 
of the snid MOUN'l'/\IN r-:J·l'J'I~HPHISES, INC. nnd were duly authorized in 
their res.pec:tivn cnpucitics to execute the fon~r.Joing instrument 
for the condideration, uses and purposes therein mentioned and 
set forth. 

IN 'l'ES'rHiONY 
seul this ___!_!_ duy 

\'llii-:REOf', I have hereunto set my hand and-· 'ficial 
of Januu.ry, 1973. ~/ ..... -······ 

/"'7(} ~~~ 
/. •;3.-?_5:-~_1!_:{ -L._· __ _ 

~ 0 T A R Y P U B L I C 

My Commission Expires: 
r.> 7 . .?G - - 'q·-z t..L 

• 
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Boone County Lands - Continued from Page 1 

22, 1961, recorded in Book 85, Pages 164-165, of Recorder's 
Office for Boone county, Arkansas, to the westerly right-of-way 
line of U.S. Highway 65; thence South 22 Degrees west along 
said right-of-way line 550 feet to the South side of the 
Northwest Quarter Southeast Quarter; thence West along the 
South side of the Northwest Quarter Southeast Quarter 457 
feet to the Southwest Corner of the said Northwest Quarter 
Southeast Quarter; thence West along the South side of the 
North Half Southwest Quarter 2640 feet to point of beginning, 
containing in all 85.38 acres, more or less, subject to 
all existing easements. It is the intent of the within 
Grantors to cover in the foregoing description all of the 
lands conveyed in Deeds recorded in the Recorder's Office of 
Boone County, Arkansas, in Book 85 at Pages 164-165, 165-166, 
166-167, 351-352, and pages 509-510, subject to County Road 
and any existing easements. 

Also, the following lands in Van Buren County, Arkansas, to-wit: 
;~ 

A tract of land in Northeast Quarter, Section 2, Township 
10 North, Range J.4 West, 5th Principal Meridi.an, more 
particularly de~cribed as: 

Starting at,t~e Northeast Corner of Section 2, Township 
10, North, Range 14 West; thence South 00 Degrees 17 Minutes 
West 730.54 feet along the line between Sections 1 and 2 
to the point of beginning of the tract herein described: 
thence continuing South 00 Degrees 17 Minutes West 680,00 
feet along said section line to a point 210.00 feet South 
of North line Southeast Quarter Northeast Quarter, Section 2; 
thence South 88 Degrees 43 Minutes West 1307.65 feet along 
a line 210.00 feet South of and parallel to said North line 
Southeast Quarter Northeast Quarter, Section 2, to a point 
on the Easterly right-of-way line of u.s. Highway 65, said 
point being 17.63 feet East of East line Southwest Quarter 
Northeast Quarter, Section 2; thence North 16 Degrees 30 
Minutes West 720.45 feet along said Easterly right-of-way 
line to a point, said point being South 16 Degrees 30 Minutes 
East 781.29 feet from the interesection of North line Section 
2 and said Easterly right-of-way line of Highway 65; thence 
North 89 Degrees 18 Minutes East 1515.45 feet along a fence 
line and boundary line by occupation, to the point of beginning, 
containing 22.26 acres, less and except 1.'6~ acres taken by 
the Arkansas State Highway Commission being their tract #67, 
Job No. 8566, described as follows: 

Beginning at the Northeast Corner of the Southwest Quarter 
Northeast Quarter, Section 2; thence North 88 Degrees 58 
Minutes West a distance of 76.97 feet to a point on the 
existing centerline of U.S. Highway 65; thence South 14 Degrees 
14 Minutes 30 Seconds East along said existing centerline a 
distance of 214.9 feet to a point; thence South 88 Degrees 58 
Minutes East a distance of 41.5 feet to a point on the existing 
Easterly right-of-way line of said highway for the point of 
beginning; thence North 14 Degrees 14 Minutes 30 Seconds West 
along said existing right-of-way line a distance of 720.0 
feet to a point; thence South 87 Degrees 41 Minutes East a 
distance of 74.1 feet to a point on the proposed Easterly 
right-of-way line of said highway; thence South 19 Degrees 
57 Minutes East along said proposed right-of-~ay line a 

~o7 
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Va.n Buren County Lands - Contin'Q.ed from Page 2 

distance of 391.6 feet to a point; thence South 12 Degrees 
15 Minutes East along said prcposed right-of-way line a 
distance of 336.3 feet to a point; thence North 88 Degrees 
58 Minutes West a distance of 101.9 feet to the point of 
beginning and containing 1.60 acres, more or less in said 
exception; also except and subject to a water stand pipe site 
heretofore deeded to the City of Clinton, Arkansas. 

Subject to any existing easements. 
(' 

Together with all buildings, fixtures, machinery, equipment 

and appurtenances owned by GRANTORS now situated and located on 

the above described lands. 

TO HAVE AND TO HOLD the same unto the said GRANTEES for and 

during the term of TWeve (12) years from the date ·hereof upon the 

terms and conditio~~s herein expressed,. 

- 1 -

GRANTEES, jointly and severally, agree to pay and GRANTORS 

agree to accept as rental for all of the property hereby leased 

the sum of TWELVE HUNDRED DOLLARS ($1,200.00) per week, payable 

in United States Dollars of the most recent issue current at the 

time of payment, within not more than three (3) days after the 

end of each week, regardless of the day of the week within which 

any calendar year may end. 

- 2 -

It is understood and agreed that this Lease Contract and Agree-

ment shall be and is effective as of Monday, January 1, 1973, and which 

shall likewise become the anniversary date of said Lease contract and 

Agreement. 

- 3 -

GRANTEES, jointly and severally, hereby bindSthemsel~es to pay 

said weekly payment each week as hereinabove provided for and during 

the term of twelve (12) years dated from January 1, 1973, as well as 

each ten (10) year extension period as provided in numbered paragraph 

6 hereof; 
aontinued - 2.J 0~ PAGE 3 
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•• 
and, failing and/or refusing to do so for any reason and said default sh 

continue for a period of twenty-eight (28) days, then this Lease shall b 

at an end, subject to the conditions and ~tipulations as provided in 

paragraph numbered 8 hereof. 

4. GRANTORS warrant that they are the absolute owners of the land 

and properties aforesaid; that they will, during the life of this 

Agreement, defend the same and hold harmless the GRANTEES~against 

the lawful claims of any and all persons whomsoever in respect to 

GRANTEE'S peaceful enjoyment of the lands and properties aforesaid, 

according to the terms hereof. 

5. It is understood and agreed that the GRANTEES shall have 

the right and privi*ege of brin2r·ing in and setting up machinery 
,#~" ~ 

and equipment, erect buildings and/or structures, carry on any kind 

of wood processing or milling operations; to engage itself ~n the 

merchandising of forest products, grain and grain products, or any 

other items, in any manner and any other operations that it may deem 

advisable. 

6. At the expiration of the term of twelve (12) years as herein-
·~ 

above provided GRANTEES are hereby granted the exclusive right and 

option of renewing this Lease Contract and Agreement for one or 

two additional ten (10) year periods to run consecutively upon the 

same terms and conditions as herein expressed. 

To clarify the terms of this Lease; the first ten (10) year 

extension period would begin January 1, 1985, and the second ten (10} 

year extension period would begin January 1, 1995, and end December 

31, 2004. Such Option shall be exercised by Notice in writing by 

the GRANTEES to GRANTORS within sixty (60) days before the expiration 

date of the first twelve (12) year period, and also sixty (60) days 

before the expiration date of the first ten (10) ye~r extension 

period·, wl:ereupon this Agreement, including all provisions and 

stipulations therein contained shall then, anrl at that time, be made 

operative for the one or two t~ (10) year extension periods as 
~ /\CI 
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Grantees may elect, subject to the conditions and stipulations as 

provided in paragraph numbered s. 

7. (a) GRANTEES shall use exclusively thei.r own methods, means 

and ways in carrying on their business and shall, at their own expense, 

maintain and keep all properties hereby leased in good operating 

condition and repair and in the case of loss by fire, tornado or 

otherwise, of any of the properties hereby leased, regardless of:cause, 

the GRANTEE,S shall reconstruct, replace or restore such loss at their 

own expense. To that end, GRANTEES shall have an insurahle interest 

in the leased improvements aforesaid. 

(b) GRANTEES may not sell, assign, lease or sublease this 
·'*' ' /way any 

Lease, or sell or attempt to sell or transfer in any/part or all of 

~, 

the properties hereby lea~ed, including any additions to said properties 

·1f.?. t/tl/1). 
in the way of buildings, arid fixtures ;ro-; ');/!_} to any third person, 

copartnership or corporation without the specific written consent 

and approval of said GRANTORS, but GRANTORS shall not unreasonably 

withhold such consent. 

8. It is hereby specifically understood and agreed as follows: 

(a) That should the GRANTEES fail or refuse to perform or 

carry out any of the provisions contained in all of paragraph numbered 

three hereof as well as any other requirement's on GRANTEES' part as 

contained herein then, and in that event, the said GRANTORS may, 

at their option, cancel this Lease Contract and Agreement and the 

said GRANTEES shall thereupon vacate the said leased premises within 

ninety days with the understanding and agreement that they shall leave 

in place, as is, any and all improvements in the way of buildings, 

. . 1/2. lji'/7} 
and f1xtures,·,· · 1/;:,r/l·./ that the GRANTEES may have added to the 

"'' ' 't 7} 

operations carried on in connection with the premises hereby leased. 

Nevertheless, and in all events, the said GRANTEES shall, jointly 

and severally, remain liable for the total amount that would be due 

PAGE 
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GRANTORS for such period of time remaining under the lease period from 

the time of default to the end of the operating term of the first twelve 

(12 ·year period, or the first ten (10) year period,· or the second ten 

(19) year period as the case may be to determine the true total amount 

due GRANTORS based upon the rental figure of $1200 per week times the 

number of weeks in arrears and the said GRANTEES shall be liable for 

such difference due, plus ten per cent interest during the time the 

rent remains unpaid and such total amount shall become a direct lien 

on the assets of the within GRBNTEES. 

(b) The anniversary and effective date of this Lease Contract 

and Agreement is as of Monday, January 1, 1973, and the initial term 

is for a period of tw~lve (12) years dating from January 1, 1973, under 

paragraph numbered1P hereof the GRANTEES are granted an exclusive right 
.~ 

and option of renewing this Lease Contfact and Agreement for one or 

two additional ten (10· year periods to run consecutively UP.On the 

same terms and conditions as provided in said Lease Contract and 

Agreemen~. Now, if and when GRANTEES decide to abandon the premises 

and cancel this Lease Contract and Agreement at the end of the 

initial term of twelve (12) years, or at the end of the first ten (10) 

year extension period, or at the end of the second ten (10) year 

extens~on period, the said GRANTEES shall within sixty (60) days 

prior to the effective date of such abandonment, which could only 

beeDecember 31, 1984, or December 31, 1994, or December 31, 2004, notify 

GRANTORS of their intent.to abandon the premises and cancel this Lease 

Contract and Agreement, then within the sixty (60) days period as 

above specified, the GRANTORS are hereby given the· exclusive right 
-;p. Jjttj?J 

and option to purchase all buildings, and fixtures .Jic,.) !f11 /7 2 that 
. ;; 

GRANTEES may have added to and put in operation on the premises hereby 

leased for and at GRANTEES' book value, that'is, cost less depreciation 

taken in prior years up t'O date of purchase, which will be paid for 

in cash. 

~II PAGE 6 
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8. (c)· Any and all p8yments to be made Jnder this paragraph numbered 

8 shall be paid· ·in United States Dollars of the most recent issue and 

current·at time of payment. 

9. It is hereby stipulated and agreed that within sixty (60) 

days before the expiration of the first twelve (12) year period, and 

likewise within sixty (60) days before the expiration date of the 

first ten (10) year extension period, and also within sixty (60) 

days before the expiration date of the second ten (10) year 

extension period as provided in paragraph numbered six hereof, 

the within GRANTEES are hereby granted the exclusive right and 

option to purchase the premises hereby leased, to include all of the 

lands, together with all buildings, fixtures, machinery and equipment 
J!t':• 

owned by the GRANTORS and situated and located on the above des-

cribed lands for the lump sum price of ONE MILLION ($1,000,000.00), 

United States Dollars of the most recent issue current at the time 

of any and all payments, payable $200,000.00 as down payment upon 

consummation of the sale, the balance of $800,000.00 to be paid 

in four (4) successive, annual payments of $200,000.00 each, payable 

on the anniversary of the closing date with interest at the rate of 

six per cent (6%) per annum on unpaid balance until same has been 

fully paid. Payments of the balance of the purchase price shall 

be secured by a first Mortgag.e and security interest covering all 

of the above described land, together with all Buildings, fixtures, 

machinery and equipments owned by either GRANTORS or GRANTEES, 

situated and located on the above described lands, such first 

Mortgage to contain the usual covenants against waste and standard 

acceleration clause. 

Page ~ 
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Upon exercise of this option to purchase as outlined above, 

the sale shall be consummated within sixty (60) days from the 

delivery of notice of GRANTEE'S desire to purchase as provided 

in paragraph numbered nine, subject to the following stipulations: 

(a) GRANTORS warrant that they are the absolute owners of the 

land properties aforesaid, free and unencumbered. 

(b) GRANTORS agree to deliver to GRANTEES good and sufficient 

Warranty Deeds together with proper Bill of Sale conveying said 

property in fee simple to the said GRANTEES, or to its nominee, 

contemporaneously with delivery by the GRANTEES of the consideration 
..... 

as set out in paragraph numbered seven hereof • 

. ~, 

(c) GRANTORS agree to furnish at their expense Abstract of 

Title covering the above described lands, certified to clos~ng 

date, and to pay real estate and personal property taxes up to 

closing date, as well as provide, at their expense, the cost of 

documentary stamps. 

(d) GRANTEES shall have the right to pay o~f the balance of 

said purchase price at any time, plus interest at the rate of six per 

cent ( 6% ) per annum on such unpaid balance. 

(e) upon consummation of sale as herein provided, this Lease 

Contract and Agreement shall terminate simultaneously with the 

closing date of said purchase. 

IN TESTIMONY WHEREOF, WITNESS the hands of the parties, 
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•• 
the day and year hereinabove first written. 

HALLIE C. ORMOND 

(' 

',\.;- cVJ.,v..-s.-· 7? l. ~ fl-::,£ 
U JEANNE M. ORMOND 

GRANTORS --------

AND 

Page 



. ' •• 

STATE OF ARKANSAS) 
) ss. 

COUNTY OF BOONE ) 

BE IT REMEMBERED, That on this day came before me, the 

undersigned, a Notary Public, within and for the County aforesaid, 
J 

duly commissioned and acting, HALLIE c. ORMONDiand JEANNE M. 

ORMOND, Husband and Wife, to me well known as the grantor~ in 

the foregoing Deed, and stated that they had executed the 

same for the consideration and purposes therein mentioned and 

set forth. And nn bhe same day also voluntarily appeared before 

me, the said JEANNE M. ORMOND, Wife of the said HALLIE C. ORMOND, 
.#.l 

to me well known and in the absence of her said husband, declared 

that she had, of her own free will, signed and sealed the 

relinquishment of Dower and Homestead ~n the foregoing Deed, for 

the considerations and purposes therein contained and set forth 

without compulsion or undue influence of her said husband. 

Witness My Hand and Seal as such Notary Public, on this 

II day of January, 1973. 

NOTARY PUBLIC 
My Commission Expires: 

?..-1-?y. 
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ACKNOWLEDGMENT 

STATE OF ARKANSAS) 
) ss. 

COUNTY OF BOONE ) 

On this ~day of January, 1973, before me, a Notary Public, 

duly commissioned, qualified and acting within and for the said 

County and State, appeared in person _·_'+'.W. __ RO~J;!RS« -~~ ------

and ____E,~UL-:::~L=~-o_G_E_R_s ________ , being the Exc. vice President 

and --~S~e_c~r~e~t~a~ry~--------' respectively, of MASS MERCHANDISERS, INC., 

and who had been designated by said Corporation to execute the above 
_.., 

and foregoing instrument, to me personally well known, who stated 

that they w.eee the_# Exc. Vice Presidentand secretary 
--~-----~-------------

of the said MASS MERC~ND£BERS, INC., and were duly authorized in 

their respective capacities to execute the foregoing instrument 

for the consideration,uses and purposes therein mentioned and set 

forth. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and official 

seal this ~day of January, 1973. 
l 

My Commission Expires: 

:J-?- ?.Y: 

NOTARY PUBLIC 

ITA11CI~~ 
~·-- Q J.., ..... fifiinsitf wiia fffid 
~ii:iN-~IIkl1tiiL.l.6i, Of~ 19Z? 
Gt ~ • ..,....ril. M. §net duf11ic0rdtd tn 

(.'?}w_:; £._, ticinl&lt tti ?;; Qt ~ 

WDnilt m, Jim! ijnd tM ccurt aeal thrs..LL 
day ofo ~wW 19 z;z g I 

¢ I ?at-&Ukit. ~u! "' 
Circuit Cfork and Racotdot 

By_ tit.<'t.e~Lf..::...~w.l D.C. 
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STATE OF ARKANSAS 

COUNTY OF BOONE 

) 
) ss 
) 

On this 11th day of January, 1973, before me, a Notary Public, 
duly commissioned, qualified and actin~ within and for the said 
County and State, appeared in person T. W. ROGERS, JR. and MARK 
STONE, being the President and Secretary respectively, of MOUNTAIN 
ENTERPRISES, INC. and who had been designated by said Corporation 
to execute the above and foregoing instrument, to me personally 
well known, who stated that they were the President and Secretary 
of the said MOUNTAIN ENTERPRISES, INC. and were duly authorized in 
their respective capacities to execute the foregoing instrument 
for the consideration, uses and purposes therein mentioned and 
set forth. 

IN TESTIMO~~WHEREOF, I have hereunt~et my hand and of~al 
seal this ---.!1_ day of January, 1973. // 

My Commission Expires: 
~- ?-'7 y 

/ 

L I C 

lfiledlorRecont /l§&..dayoL~) 
19~?2; at ;Z o'clock d;t_M 

STATE Of ARKANSAS l 
COUNTY. Of BOONE f ss 

l 
i 
i 

___ ...:N:_:.a::.:o::;m~i Parker, Clerk 
(_.; / . / ·p £--:-=;;---__ 

Br .. 1?M47:Y1-:.k/vLA~ ~ 
I u---------- ~· 

I 

I heNiby ear'!f~ th~ th!s lnM-rurn~"t was liit::d ; 
for rcx:ord tn my ®Ice thell.Wy of.{Jp&. .. 19 .... ! 

1 PI ·--2-o'r.lo&-44.-M., and duly rer.•:v.-de;;' in ; 

{ l(«er·d fl•Xlk N.o._.?_ .••. or poge.-i?.f'_(;_ -L'-i 'l L.fl:~ 
! WitMM my hand cmd the ccurt 3Co! thisJ.L_ I 
1 d•-'1 d --.0,~"4----- l9Z2. ___ , II 
l _d..c{!(..~~.--2'~~------· 

t

1 C!r.:uit Cl~rk an~ Recorder f . 
.lby._;:/t.~~b.:h~_ .. .D.C I 

..... '""'"' ............. _.,....,.., ... _., ......... __ y.., ___ .. __ ,.., .... .._ __ ......... : 1 
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C E R T I F I C A T E -----------

WHEREAS, on January~, 1973, MASS MERCHANDISERS, INC., 

formerly SAV-A-STOP MIDWEST, INC., entered into a Lease Agreement 

effective as of Janua~y 1, 1973, with H. C. ORMOND and JEANNE M. 

ORMOND, Husband and Wife, with reference to lands and property 

then under Lease Agreement· with ARKWOOD, INC.; and, 

WHEREAS, incident to said Lease and the execution thereof it 
/and 

was understood and agreed by the parties/set out in a memorandum 

of agreement, that~ultimate consummation of the transaction 

was subject to approval and confirmation by, and would become fully 
~ 

and formally effecti~e upon approval by the Board of Directors of 

MASS MERCHANDISERS, INC. 

NOW: The undersigned, President and Secretary of MASS MERCHANDISERS, 

INC., hereby certify that at a meeting of the ~oard of Directors had 

and properly held on the 2nd day of ~~bruary, 1973, said Board of 

~irectors approved and confirmed the action of the management in 

respect to said Lease and all matters pertinent thereto, and said 

Lease Agreement stands in all things approved, confirmed, and is 

effective according to its terms. 

IN TESTIMONY WHEREOF, Witness the Hands and the Seal of 

said Corporation, this 30 day of March, 1973. 

A T T 

·' .. · .. •. ··: . 

·; ~ ~ // P" 
i..~,:w~~~ 
" ·-.. .. ·~· ~ P R E S I D E N 

// 
6{ -, 

Filed for Record___;..~: _. =:illi.y o.f ~ 
19 7j__ at tJ o'~lc:r:1c ___ .. ___ /:l 

Naomi Parker, r.~u-!t 
-_ _..=.:.=_,,____ ~-- . .. ~--. 

'-7·7_ . /A / 
Hr.·L.~ ._/~~c_r, __ ;~ 
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LEASE CONTRACT AND AGREEMENT 

This Agreement made and entered into this 11 ~day of 

January, 1973, by and between HALLIE C. ORMOND and JEANNE M. ORMOND, 

his wife, and hereby made binding upon• their heirs, successors, legal 

representatives and/or trustees, hereinafter designated as GRANTORS, and 

being a wholly own subsidiary of MASS MERCHANDISERS,INC., an Arkansas 

Corporation, and binding upon the successors and/or assigns 

of the said 

and MASS MERCHANDISERS, INC., jointly and severally, hereinafter 

designatPd as GRANTEES, W I T N E S S E T H : 

\ 
rrhat the GRANTORS for the __ considerations, purposes, covenants 

and agreements as hereinafter set out do-hereby lease, let and demise 
~ 

t~nto the said GRANTEES, the following lands in Boone County, Arkansas, 

A part of the Northwest Quarter Southeast Quarter, North 
Half, Southwest Quarter and South Half Northwest Quarter, 
all in Section 27, Township 21 North, Range 21 West, 
Bo?ne County, described as follows: 

Beginning at the Southwest Corner of the Northwest Quarter 
Southwest Quarter, thence North 990 feet to the center of 
Clary Road; thence in a Northeasterly direction in the center 
line of said road 1172.6 feet to the North side of the said 
Northwest Quarter Southwest Quarter at a point 965 feet East 
of the Northwest Corner thereof; thence North 32 Degrees East 
along and with the center of said Clary Road 390 feet to the 
cent~::::. of Boone c:---nn-f·v 'l_?otJ<C'rt ·::-o::--::1~ tht:>n;'c Nort.:b 3J Desr::::ot' 
West and wit11 the center of said Boone County paved road 23.5 
feet to Missouri Pacific Railroad Right-of-Way at a point 150 
feet Southwesterwardly from and radially to the existing center 
line of Missouri Pacific Railroad main track; thence Northwest
~ardly parall~l with said existing center linf·370 feet; thence 
:.:]ortlJeastwardly, by a straight line, radially to saic'l existing 
~ent~r line of said maJn tr3ck 100 feet to a point SO feAt 
Souti:wesb.;ardJ y from and radially to said existing center line; 
thence So1:thw..::stwat'dly parallel with said existing center line 
1497 feet to a point 50 feet Southwestwardly from and radjally 
to said exi~ting center line; thence Southwestwardly, by a 
straight line, radially to said eYisting center line 135 feet: 
thence Southeastwardly, parallel with said existing center line 
l44 feet; thence Northeastwardly, by a straight line, radially 
co said existinq center line lOO feeti thence Southwest 
along the North-side of lands described in De~d dated February 
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Boone County Lands - Continued from Page 1 

22, 1961, recorded in Book 85, Pages 164-165, of Recorder's 
Office for Boone County, Arkansas, to the Westerly right-of-way 
line of u.s. Highway 65; thence South 22 Degrees West along 
said right-of-way line 550 feet to the South side of the 
Northwest Quarter Southeast Quarter; thence West along the 
South side of the Northwest Quarter Southeast Quarter 457 
feet to the Southwest Corner of the said Northwest Quarter 
Southeast Quarter; thence West along the South side of the 
North Half Southwest Quarter 2640 feet to point of beginning, 
containing in all 85.38 acres, more or less, subje9t to .. 
all existing easements. It is the intent of the w{thin 
Grantors to cover in the foregoing description all of the 
lands conveyed in Deeds recorded in the Recorder's Office of 
Boone County, Arkansas, in Book 85 at Pages 164-165, 165-166, 
166-167, 351-352,_and pages 509-510, subject to County Road 
and any existing easements. 

Also, tr~ following lands in Van Buren County, Arkansas, to-wit: 
' 

A i '""' .;t: of land in Northeast Quarter, Section 2, Township 
10 Nc~th, Range 14 West, 5th Principal Meridian, more 
particularly described as: 

Starting at the Northeast Corner of Section 2, Township 
10, North, Range 14 West; thence South 00 Degrees 17 Minutes 
West 730.54 feet along the line between Sections 1 and 2 
to the point of beginning of the tract herein described: 
thence continuing South 00 Degrees 17 Minutes West 680.00 
feet along said section line to a point 210.00 feet South 
of North line southeast Quarter Northeast Q~rter; Section 2; 
thence South 88 Degrees 43 Minutes West 1307.65 feet along 
a line 210.00 feet South of and parallel to said North line 
Southeast Quarter Northeast Quarter, Section 2, to a point 
on the Easterly right-of-way line of u.s. Highway 65, said 
point being 17.63 feet East of East line southwest Quarter 
Northeast Quarter, Section 2; thence North 16 Degrees 30 
Minutes West 720.45 feet along said Easterly right-of-way 
line to a point, said point being South 16 Degrees 30 Minutes 
East 781.29 feet from the interesection of North line Section 
2 and said Easterly right-of-way line of Highway 65; thence 
North 89 Degrees 18 Minutes. East 1515.45 feet along a fence 
line and boundary line by occupation, to the point of beginning, 
containing 22.26 acres, less and except 1.'60 acres taken by 
the Arkansas State Highway Commission being their tract #67, 
Job No. 8566, described as follows: 

Beginning at the Northeast Corner of the Southwest Quarter 
Northeast Quarter, Section 2; thence North 88 Degrees 58 
Minutes West a distance of 76.97 feet to a point on the 
existing centerline of u.s. Highway 65; thence South 14 Degrees 
14 Minutes 30 Seconds East along said existing centerline a 
distance of 214.9 feet to a point; thence SdUth 88 Degrees 58 
Minutes East a distance of 4l.5 feet to a point on the existing 
Easterly right-of-way line of said highway for the point of 
beginning; thence North 14 Degrees 14 Minutes 30 Seconds West 
along said exist~_ng right-of-way line a distance of 720.0 
fe'=t to a p0int; _thence South 87 Degrees 41 Minutes East a 
distance of 74.1 feet to a point on the proposed Easterly 
right-of-way line of said highway; thence South 19 Degrees 
57 Minutes East along said proposed right-of-way line a 

page 2 
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Van Buren county Lands - Continued from Page 2 

distance of 391.6 feet to a point; thence South 12 Degrees 
15 Minutes East along said prcposed right-of-way line a 
distance of 336.3 feet to a point; thence North 88 Degrees 
58 Minutes west a distance of 101.9 feet to the point of 
beginning and containing 1.60 acres, more or less in said 
exception; also except and subject to a water stan~ ~ipe site 
heretofore deeded to the City of Clinton, Arkansas.--_-:.. 

Subject to any existing easement~. 

Together with al1 buildings, fixtures, machinery, equipment 
' 

and appurtenances owned by GRANTORS now situated and located on 

the above described lands. 

TO HAVE AND TO HOLD the same unto the said GRANTEES for and 

during the term of TweYe (12) years from the date hereof upon the 

terms a~id conditions herein expressed,. 

- 1 -

GRANTEES, jointly and severally, agree to p~y and GRANTORS 

agree to accept as rental for all of the property hereby leased 

the sum of TWELVE HUNDRED DOLLARS ($1,200.00) per week, payable 

in United States Dollars of the most recent issue current at the 

time Qf payment, within not more than three (3) days after the 

end of each week, regardless of the day of the week within which 

any calendar year may end. 

- 2 -

It is understood and agreed that this,Lease Contract and Agree-

ment shall be and is effective as of Monday, January 1, 1973, and which 

shall likewise become the anniversary date of said Lease Contract and , .. 
Agreement. 

- J -

GRANTEES, joir1tly and oeverully, hereby bind themselves to pay 

said weekly payment each week as hereinabove provided for and during 

the term of twelve (12) years dated from January 1, 1973, as well as 

each ten (10) year extension period as provided in numbered paragraph 

6 ht:reof; - aont:i.nuP.o 
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and, failing and/or refusing to do so for any reason and said default shal 

continue for a period of twenty-eight (28) days, then this Lease shall be 

at an end, subject to the conditions and stipulations as provided in 

paragraph numbered 8 hereof. 

4. GRANTORS warrant that they are the absolute owners of the land 

and properties aforesaidr that they will, during the life of this 

Agreement, defend the same and hold harmless the GRANTEE~ against 

the lawful claims of any and all persons whomsoever in respect to 

G~~NTEE'S peaceful enjoyment of the lands and properties aforesaid, 

according to the terms hereof. 

5. It is understood and agreed that the GRANTEES shall have 

the right and privilege of bringing in and setting up machinery 

and equipment, erect buildings and/or structures, carry on any kind 

of wood processing or milling operations; to engage itself in the 

merchandising of forest products, grain and grai~products, or any 

other items, in any manner and any other operations that it may deem 

advisable. 

6. At the expiration· of the term of twelve (12) years as herein-

above provided GRANTEES are hereby granted the exclusive right and 

option of renewing this Lease Contract and Agreement for one or 

two additional ten (10) year periods to run consecutively upon the 

same terms and conditions as herein expressed. 

'l'o clarify the terms of this Lease; th~ first ten (10) year 

extension period would begin January 1, 1985, and the second ten (10) 

y~ar extension period wculd begin January 1, 1995, and end December 
t,• . 

31, 2004. Such Option shall be exercised by Notice in writing by 

the GRANTEES to GRANTORS within sixty (60). days before the expiration 

date of the first twelve (12) year period, and also sixty (60) days 

before the expiration date of the first ten (10) year extension 

period, whereupon this Agreement, including all provisions and 

f 

stipulations therein contained shall then, and at that time, be made 

operative for the one or two ten (10) year extension periods as p~~ 



__ __,.. _ _,_,.... .. _ 
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.. 
Grantees may elect, subject to the conditions and stipulations as 

provid-ed in paragraph numbered 8. 

7. (a) GRANTEES shall use exclusively their own methods, means 

and ways in carrying on their business and shall, at their own expense, 

maintain and keep all properties hereby leased in good operating 

condition and repair and in the case of loss by fire, tornado or 

otherwise, of any of the properties hereby leased, regardle·ss of cause, 

the GPANTEES shall reconstruct, replace or restore such loss at their 

own expense. To that end, GRANTEES shall have an insurable interest 

in the leased improvements aforesaid. 

(b) GRANTEES may not sell, assign, lease or sublease tnis 
/way any 

Lease, or sell or attempt to sell or transfer in any/part or all of 

the properties hereby leased, including any additions to said properties 
. , ----

fo'Jd bxlu/u 
in the way of buildings, MaehiReil#y: .or e~l:tipmeh'€:, to any third person, 

copartnership or corporation without the specificlf'wri tten consent 

and approval of said GRANTORS, but GRANTORS shall~ot unreasonably 

withhold such consent. 

8. It is hereby specifically understood and agreed as follows: 

(a) That should tpe GRANTEES fail or refuse to perform or 

carry out any of the provisions contained in all of paragraph numbered 

three hereof as well as any other requirements on GRANTEES' part as 

contained herein then, and in that event, the said GRANTORS may, 

at their option, cancel this Lease Contract and Agreement and the 

said GRANTEES shall thereupon vacate the said leased premises within 

ninety days with the understanding and agreement that they shall leave 

~ in place, as is, any and all improvements in the way of buildings, /": / 
.: ,;'/fZvd · fli/ua.J t.• · 

/ ~achine:q SDQ equipment that the GB,ANTEES may have added to the 
! 

operations carried on in connection with th~ premises hereby leased. 
,, 

Nevertheless, and in all events, the said GRANTEES shall, joi.ntly 

and severally, remain liable for the total amount that would be due 
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GRANTORS· for such period of time remaining under the lease period from 

the time of default to the end of the operating term of the first twelve 

(l2lyear period, or the first ten (10) year period, or the second ten 

(10) year period as the case may be to determine the true total amount 

due GRANTORS based upon the rental figure of $1200 per week times the 

number of weeks in arrears and the said GRANTEES shall be liable for 

such difference due, plus ten per cent interest during the time the 

rent remains unpaid and such total amount shall become a'direct lien 
' 

on the assets of the within GRANTEES. 

(b) The pnniversary and effective date of this Lease Contract 

and Agreement is as of Monday, January 1, 1973, and the initial term 

.. 
is for a period of twelve (12) years dating frpm January 1, 1973, under 

paragraph numbered 6 hereof the GRANTEES are granted an exclusive right 

and option of renewing this Lease Contract and Agreement.for one or 

two additional ten (10 year periods to run consecutively upon the 

~ . 
same terms and conditions as provided in said Lease Contract and 

Agreement. Now, if and when GRANTEES decide to abandon the premis~s 

and cancel this Lease Contract and Agreement at the end of the 

initial term of twelve ( 12 )_ years, or at the end of the first ten ( 10) 

year extension period, or at the end of the second ten (10) year 

extension period, the said GRANTEES shall within sixty (60) days 

prior to the effective date of such abandonment, which could only 

be December 31, 1984, or December 31, 1994, or December 31, 2004, notify 

GR21.NTORS of their intent to abandon the premises and cancel this Lease 

Contract and Agreement, then within the sixty (60) days period as 

above specified, the GRANTORS are hereby given the exclusive right /.~ 
kj h' lu/$ J ,. . jfo,n 

and option to purchase all buildin?JS ~ meAbine~ e:nd equipment that 

GRANTEES may have added to and put in operaticn on the ~remises hereby 

leased for and at GRANTEES' book value, that is, cost less depreciation 

taken in prior years up to date of purchase, which will be paid for 

in cash. 

,, 
' 



8. (c) Any and all payments to be made under this paragraph numbered 

8 shall be paid in United States Dollars of the most recent issue and 

current at time of payment. 

9. It is hereby stipulated and agreed that within sixty (60) 

days before the expiration of the firs~ twelve (12) year period, and 

likewise within sixty (60) days before the expiration date of the 

first ten (10) year extension period, and also within sixty (60) 

days before the expiration date of the second ten (10) year 

extension period as provided in paragraph numbered six hereof, 
t . 

the within GRANTEES are hereby granted the exclusive right and 

option to purchase the premises hereby leased, to include all of the 

lands, ~ogether with all buildings, fixtures, machinery and equipment 

owned by the GRANTORS and situated and located on the above des-

cribed lands for the lump sum price of ONE MILLLON ($1,000,000.00), 

United States Dollars of the most recent issue ~rrent at the time 

of any and all'payments, payable $200,000.00 as down payment upon_ 

consummation of the sale, the balance of $800,000.00 to be pai~ 

in four (4) successive, annual payments of $200,000.00 each, payable 

on the anniversary of the closing date with interest at the rate of 

six per cent (6%) per annum on unpaid balance until same has been 

fully paid. Payments of the balance of the purchase price shall 

be secured by a first Mortgage and security interest covering all 

of the above described land, together with all ouildings, fixtures, 

machinery and equipments owned by either GRANTORS or GRANTEES, 

situated and located on the above described lands, such first 

Mortgage to contain the usual covenants againsq~aste and standard 

acceleration clause. 

Page 7 
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Upon exercise of this option to purchase as outlined above, 

the sale shall be consummated within sixty (60) days from the 

delivery of notice of GRANTEE'S desire to purchase as p~~vided 

in paragraph numbered nine, subject to the following stipulations: 

(a) GRANTORS warrant that they a~e the absolute owners of the 

land properties aforesaid, free and unencumbered. 

' (b) GRANTORS agree to deliver to GRA~TEES good and sufficient 

Warranty Deeds together with proper Bill of Sale conveying said 

property in fee simple to the said GRANTEES, or to its nominee, 

contemporaneously with delivery by the GRANTEES of the consideration 

as set out in paragraph numbered seven hereof .• 

(c) GRANTORS agree to furnish at their expense Abstract of 

Title covering the above described lands, certified to closing 

date, and to pay real estate and personal proper~ tax~s up to 

closing date, as well as pr0vide, at their expense, the cost of 

documentary stamps. 

(d) GRANTEES shall ~ave the right to pay off the balance of 

said purchase price at any time, plus interest at the rate of six per 

cent (6% ) per annum on such unpaid balance. 

(e) Upon -consummation of sale as herein provided, this Lease 

Contract and Agreement shall terminate simultaneously with the 

closing date of said purchase . 

.. 

IN TESTIMONY WHEREOF, WITNESS the hands of the parties, 

Paae 8 
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A C K N 0 W L E D G M E N T 

STATE OF ARKANSAS) 
) ss. 

COUNTY OF BOONE ) 

& 
On this _/_/_day of January, 1973, before me, ~ Notary Public, 

duly commissioned, qualified and acting within and for the said 

county and State, appeared in person ~'~:~UJ~·~b3~o~~-+~~~~~~~)·-~~~·--------
and E?G-u l l. G(~ ~-e.;\--s. , being the He. /);'c e. Pre..s~·JeJJ{ 
and __ 5=-e~~~r~e~+~~~~~:J~--------' respectively, of \MASS MERCHANDISERS, INC., 

and who had been designated by said Corporation to execute the above 

and foregoing instrument, to me personally w~ll known, who stated 

of the said MASS MERCHANDISERS, INC., and were duly authorized in 

their respective capacit~es to execute the foregoing instrument 

for the consideration,uses and purposes therein mentioned and set 

forth. 

IN TESTIMONY WHEREOF, I have hereunto official 

. I~ 
seal this I -day of January, 1973. 

My Commission Expires: 
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STATE OF ARKANSAS 

COUNTY OF BOONE 

' 
) 

) ss 
) 

I 

On this 11th day of January, 1973, before me, a Notary Public, 
duly commissioned, qualified and acting within and for the said 
County and State, appeared in person T. W. ROGERS, JR. and MARK 
STONE, being the President and Secretary respectively, of MOUNTAIN 
ENTERPRISES, INC. and who had been designated by said torporation 
to execute the above and foregoing instrument, to me personally 
well known, who stated that they were the President and Secretary 
of the said MOUNTAIN ENTERPRISES, INC. and were duly authorized in 
their respective capacities to execute the foregoing instrument 
for the con~ideration, uses and purposes therein mentioned and 
set forth. 

IN TESTIMONY WHEREOF, I have hereunto set my hand 
seal this _!! day of January, 1973. 

My Commission Expires: 
.:2 - 7- I c:[J t..L-

.. 



.. 



I • •• ,. . ·~ .. 

STATE OF ARKANSAS) 
) ss. 

COUNTY OF BOONE ) 

-- --
BE IT REMEMBERED, That on this day came before me, the 

undersigned, a Notary Public, within and for the County aforesaid, 

duly commissioned and·· acting, HALLIE C. ORMOND and JEA~E M. 

ORMOND, Husband and Wife, to me well known as the grantors in 

the foregoing Deed, and stated that they had executed the , 
same for the consideration and purposes therein mentioned and 

set forth. And on the same day also voluntarily appeared before 

me, ths said JEANNE M. ORMOND, Wife of the said HALLIE C. ORMOND, 

to me well known and in the absence of her said husband, declared 

that she had, of her own free will, signed and sealed the 

relinquishment of Dower and Homestead in the f~egoing Deed, for 

the considerations and purposes thereip contained and set forth 

without compulsion or undue influence of her said husband. 

I 

~itness My Hand and Seal 

;/ day of January, 1973. 

My 

tary Public, on this 

t.• . 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY PETITIONER 

VS. CIVIL ACTION NO. E-86-293 

HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C.C. GRISHAM, 
MARY JO GRISHAM, and MASS 
MERCHANDISERS, INC. RESPONDENTS 

MOTION TO DISMISS 

Comes now Arkwood, Inc., and for its Motion to Dismiss 

pursuant to Rule 12 (b) (6} of the Arkansas Rules of Civil 

Procedure states as follows: 

1. The instant action was instituted by a Complaint in 

which Arkwood, Inc. was joined as a Respondent and in paragraph 

5 of said Complaint it is stated: 

"Respondent, Arkwood, Inc., an Arkansas Corporation, 
incorporated in 1965 and dissolved in 1978, is a former 
operator of the.wood treating plant at the "Arkwood site". 

2. By Plaintiff's own allegation which this Respondent 

admits, the Respondent was dissolved on August 20, 1974 as 

shown by the Certificate of Dissolution, which is attached 

(marked Exhibit "A"} and incorporated by reference herein. 

There being no legal entity in existence known as 

Arkwood, Inc., there can be no relief granted to Plaintiff 

against such nonexistent entity. 

WHEREFORE, Petitioner Complaint having failed to state a 

claim upon which relief can be granted, the Respondent, 

Arkwood, Inc. prays that the Complaint be dismissed with costs 

to the Petitioner and for any and all such further relief to 

which it may be entitled. 

ARKWOOD, INC. 
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By: 

By: 

By Its Attorneys: 

ARNOLD, GROBMYER & HALEY 
One Union National Plaza 
P.O. Box 70 
Little Rock, Arkansas 72203 
(501) 376-1171 

~M~ 
DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, Arkansas 72601 
(501) 741-6166 

/idlY::~ 
Bill F. Doshier 

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that I have mailed a 
copy of the foregoing Motion to Dismiss to Phillip~isch, P.O. 
Box 9538, Little Rock ,Arkansas 72219 on this ~ z.. day of 
September, 1986. 



CERTIFICATE OF DISSOLUTION 

(i) The name of the Corporation to be dissolved is: 

ARKWOOD, INC. 

(ii) The names and respective addresses of the officers of 

said corporation are as follows: 

C.C. GRISHAM, 1212 Berry Street, Harris9n,Arkansas -PRESIDENT 
G.R. BARKER, 1123 North Liberty, Harrison,Arkansas-Vice President 
MARY JO GRISHAM,l212 Berry St., Harrison, Arkansas-Sec.-Treasurer 
MARY STANLEY- Valley Inn, Harrison, Arkansas - Assistant Secretary 

(iii) The names and respective addresses of the Board of 

Directors are as follows: 

C.C.GRISHAM,11212 Berry Street,Harrison,Arkansas 
C.R. BARKER, 1123 North Liberty Str~et,Harrison, Arkansas 
Mary Jo Grisham - 1212 Berry Street, Harrison, Arkansas 

(iv) Attach~~ hereto a copy of the shareholders resolution 

· directing the dissolution. 

(v) The number and classes of shares outstanding: 

200 sha~es of Class A. Common Stock and 690 shares 
of Class B Common Stock. 

(vi) The resolution of the shareholders for dissolution was 

approved unanimously. 

IN WITNESS WHEREOF, WITNESS our hands as President and 

Secretary of the corporation on this /J day of August,l974. 

P R E S I D E N T 

[FIIIL~IDJ 
AUG _ 0 1974 



ACKNOWLEDGMENT 

STATE OF ARKANSAS ) 
)SS 

COUNTY OF BOONE ) 

On this~ day of August,l974, before me, a Notary 
Public, duly commissioned, qualified and acting within and 
for the said County and State, appeared in person c.c. GRISHAM 
and MARY JO GRISHAM, being the President and Secretary respectively, 
of ARKWOOD, INC. and who had been designated by said corporation 
to execute the above and foregoing instrument, to me personally 
well known, and who stated that they were the President and 
Secretary of the said ARKWOOD, INC. and were duly authorized 
in their respective capacities to execute the foregoing instrument 
for the considerations, uses and purposes therein mentioned and 
set forth. 

IN TESTIMONY WHERE~ I have hereunto set my hand and official 
seal this f.L ~ay of ~-crif ,1974. 

}t'f;~BL~i 
My~omm~~ion Expires: 

C-42<1A.. (j /;?I 17 7 7 
rJ . I 
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SHAREHOLDERS RESOLUTION 

At a special meeting of the Sha+eholders of Arkwood, 

- .. 
Inc. held in the corporate offices at Harrison, Arkansas, 

on August .L.:}__, 1974, with" _all outstanding shares being re-

presented and voting, the following reso~ution was by proper 

motion proposed: 

RESOLVED, that the corporation be dissolved by the 
filing of proper documents with the office of the 
Secretary of State of Arkansas and that thereafter 
any and all corporate activities cease. 

Upon sec.ond :&'. call for vote, the aforesaid resolution 

was unanimously approved. 

WITNESS-My hand as Secretary this~ day of August, 

1974. 

STATE OF ARKANSAS ) 
)SS 

COUNTY OF BOONE ) V E R I F I C A T I 0 N 

Comes now, MARY JO GRISHAM, and on oath states that_she 

is the Secretary of Arkwood, Inc. and that the foregoing con-

stitutes a true and correct copy of the corporate resolution as 

same appears on the records 

SUBSCRIBED and Sworn to before me, a Notary Public, this 

~day of .August,l974. 

NOTA Y PUB IC 

My Commission Expires: 

tf~Jit, /'iif 
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ARKWOOD, INC. 
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/ 
IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

DEPARTMENT OF POLLUTION 
CONTROL & ECOLOGY PETITIONER 

v. Civil Action NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM and MASS 
MERCHANDISERS, INC. RESPONDEN'fS 

BRIEF IN SUPPORT OF MOTION TO DISMISS 

Comes now Respondent Arkwood, Inc. (hereinafter "Arkwood") 

and for its Brief in Support of its Motion to Dismiss pursuant to 

Rule 12{b){6) of the Arkansas Rules of civil Procedure 

affirmatively states that there being no legal entity in 

existence known as Arkwood, Inc., there can be no relief granted 

to the Petitioner against such non-existent entity. 

Ark. Stat. Ann. §64-901 et seq. authorizes the dissolution 

of an Arkansas corporation. Ark. Stat. Ann. §64-902(b) provides 

that "upon the filing of said [dissolution] certificate with the 

Secretary of State the corporation is dissolved." Exhibit "A" of 

Respondent Arkwood's Motion to Dismiss affirms that Arkwood 

executed and filed its certificate of dissolution with the 

Secretary of state on August 20, 1974. 

Ark. Stat. Ann. §64-904{a) provides: 

"a dissolved corporation ••• may continue to function for the 
sole purpose of winding up the affairs of the corporation in 
the same manner as if the dissolution had not taken place, 
and for this limited purpose the existence of the 
corporation as a legal entity shall be preserved 
indefinitely .•. " [Emphasis added] 

According to the dictates of Ark. Stat. Ann. §64-904{a), after 

August 20, 1974, Arkwood existed for the sole purpose of winding 

up the affairs of the corporation. 

In Larey v. Mountain Valley Spring Company, 245 Ark. 689, 

434 S.W.2d 820 (1968) the Supreme court of Arkansas upheld the 

limited purpose underlying the indefinite preservation of a 

dissolved corporation. In Larey, the Commissioner of Revenues 

levied an assessment against a dissolved corporation in which 

the corporation pursuant to its plan of liquidation, sold its 
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assets for more than their book value and did not report the 

profit as income but rather passed the taxable gain to the 

shareholders who received the proceeds of the sale under the plan 

of liquidation. The Commissioner urged that a dissolved 

corporation, in selling its assets for the purposes of 

liquidation, is not carrying on or doing business within the 

meaning of the income tax law and as such under Ark. Stat. Ann. 

§64-904 was not engaging in the sole purpose of winding up the 

affairs of the corporation. Interpreting §64-904, Justice George 

Rose Smith writing for the court, stated: 

11 It seems clear that the change in the general 
corporation law was not intended by the legislature to 
alter corporate income tax liability in the manner 
suggested by the Commissioner. • •• In a note to the 
Section now cited the drafting committee explained 
that the prior provision limiting the effective life of 
the corporation to a period of three years after 
dissolution was being changed to avoid the difficulty 
that arose when the trustees of the dissolved company 
failed to get the title to real estate out of the 
corporation within three years. Note to Ark. Stat. 
Ann. §64-904. We are certain that the legislature did 
not intend by that trivial change, fully explained by 
the draftsmen, to bring about the far reaching tax 
consequences now urged by the appellant ... [Emphasis 
added] 

Petitioner recognizes by its own complaint that Arkwood 

was properly dissolved and yet attempts, with "far reaching" 

ramificiations, to wage claim against the dissolved corporation 

twelve years after dissolution. This attempt is manifestly 

contrary to the equitable doctrine of laches. 

The doctrine of laches is based on a number of equitable 

principles, particularly on the assumption that the party to whom 

laches is imputed has knowledge of his alleged rights and an 

opportunity to assert them, that by reason of his delay the 

adverse party had good reason to believe those rights are 

~1orthless or have been. CI,Qandoned, and that because of a change of 

condition or relations during this delay it would be unjust to 

the latter to permit him to assert them. Briarwood Apartments v. 

Lieblong, 12 Ark. App. 94, 671 S.W.2d 207 (1984). Upon the facts 

of the present suit, this doctrine is acutely applicable. 



The only mechanism by which Petitioner can make claim 

against a dissolved corporation is provided by Ark. Stat. Ann. 

§64-904(V) which provides: 

11 the dissolution of a corporation shall not effect any 
remedy available to or against such a corporation ... for 
any right or claim existing or any liability incurred 
before such a dissolution except as provided by §64-905 
or §64-906. 11 [Emphasis added] 

Petitioner ADPC&E had no right or claim existing before the 

dissolution of Arkwood, Inc. As such, the limited exception of 

allowing suit to be brought against a dissolved corporation, a 

non-existent entity, has not been met. 

For the reasons stated, Respondent Arkwood prays the 

Motion to Dismiss be granted. 

Respectfully submitted, 

ARKWOOD, INC. 

By its Attorneys: 

ARNOLD, GROBMYER & HALEY, INC. 
one Union National Plaza, 8th Floor 
P.O. Box 70 

Littl~~ R~ock, .AR 72203 

By: ( ~ 
RObeiR:R46SS 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, AR 72601 
( 501) 741-6166 

By: /iJI~ 
=B~1~l~l~F=-.-=o-o-s~h~1~e-r---------------

CERTIFICATE OF SERVICE 

I, Robert R. Ross do hereby certify that on this 
and correct copy of the foregoing pleading was placed 
United States mail, first-class postage attached to: 

date a true 
in the 
Phillip 

Deisch, Esq., P.O. Box 9583, Litt ~ ~ock, :d:. 7.2219. 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

DEPARTMENT OF POLLUTION 
CONTROL & ECOLOGY PETITIONER 

v. Civil Action NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM and MASS 
MERCHANDISERS, INC. RESPONDENTS 

BRIEF IN SUPPORT OF MOTION TO DISMISS 

Comes now Respondent Arkwood, Inc. (hereinafter "Arkwood") 

and for its Brief in Support of its Motion to Dismiss pursuant to 

Rule 12(b)(6) of the Arkansas Rules of Civil Procedure 

affirmatively states that there being no legal entity in 

existence known as Arkvmod, Inc., there can be no relief granted 

to the Petitioner against such non-existent entity. 

Ark. Stat. Ann. §64-901 et seq. authorizes the dissolution 

of an Arkansas corporation. Ark. Stat. Ann. §64-902(b) provides 

that "upon the filing of said [dissolution] certificate with the 

secretary of State the corporation is dissolved." Exhibit "A" of 

Respondent Arkwood's Motion to Dismiss affirms that Arkwood 

executed and filed its certificate of dissolution with the 

Secretary of State on August 20, 1974. 

Ark. Stat. Ann. §64-904(a) provides: 

"a dissolved corporation ... may continue to function for the 
sole purpose of winding up the affairs of the corporation in 
the same manner as if the dissolution had not taken place, 
and for this limited purpose the existence of the 
corporation as a legal entity shall be preserved 
indefinitely ..• " [Emphasis added] 

According to the dictates of Ark. Stat. Ann. §64-904(a), after 

August 20, 1974, Arkwood existed for the sole purpose of winding 

up the affairs of the corporation. 

In Larey v. Mountain Valley Spring Company, 245 Ark. 689, 

434 S.W.2d 820 (1968) the Supreme court of Arkansas upheld the 

limited purpose underlying the indefinite preservation of a 

dissolved corporation. In Larey, the Commissioner of Revenues 

levied an assessment against a dissolved corporation in which 

the corporation pursuant to its plan of liquidation, sold its 
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corporation incorporated on June 16, 1965 was dissoLved pursuant 

to statute, with all formalities having been met, on August 20, 

1974. At the time of dissolution, the State of Arkansas and more 

particularly Petitioner PC&E had no claim against Respondent 

Arkwood, Inc. and the shareholders/distributees c. c. 11 BUd 11 

Grisham and Mary ,Jo Grisham. 

The doctrine of laches is based on a number of equitable 

principles, particularly on the assumption that the party to whom 

laches is imputed has knowledge of his alleged rights and an 

opportunity to assert them, that by reason of his delay the 

adverse party had good reason to believe those rights are 

worthless or have been abandoned, and that because of a change of 

condition or relations during this delay it would be unjust to 

the latter to permit him to assert them. Briarwood Apartments v. 

Lieblong, 12 Ark. App. 94, 671 S.W.2d 207 {1984). Upon the facts 

of the present, this doctrine is acutely applicable. Petitioner 

PC&E attempts to allege a claim against a dissolved corporation 

and its distributees, said claim accruing, if at all, over twelve 

years prior to initiation of proceedings. To allow such claim to 

proceed would be of the highest prejudice and contrary to any 

sense of equity. 

For the reasons stated, Respondents C. C. Grisham and Mary 

Jo Grisham pray their motion to dismiss be granted. 

Respectfully submitted, 

C. C. GRISAM and MARY JO 
GRISHAM 

By their attorneys, 

ARNOLD, GROBMYER & HALEY, P.A. 
8th Floor Union Nat'l Bank Bldg. 
P.O. Box 70 
Little Rock, AR 72203 
{501) 3 6-1171 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, AR 72601 



By:~·~-=--~~~----------~----
Bill F. Doshier 

CERTIFICATE OF SERVICE 

I, Robert R. Ross, do hereby certify that on this ~ day 
of September, 1986, a true and correct copy of the forego1ng 
~~~~g~ng to: Mr. Phillip Deisch~, P.O. Bo~x :583, Little Rock, AR 

( ~· / ~ 
Ro er R. Ross 
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The only mechanism by which Petitioner can make claim 

against a dissolved corporation is provided by Ark. Stat. Ann. 

§64-904{V) which provides: 

"the dissolution of a corporation shall not effect any 
remedy available to or against such a corporation ... for 
any right or claim existing or any liability incurred 
before such a dissolution except as provided by §64-905 
or §64-906." [Emphasis added] 

Petitioner ADPC&E had no right or claim existing before the 

dissolution of Arkwood, Inc. As such, the limited exception of 

allowing suit to be brought against a dissolved corporation, a 

non-existent entity, has not been met. 

For the reasons stated, Respondent Arkwood prays the 

Motion to Dismiss be granted. 

Respectfully submitted, 

ARKWOOD, INC. 

By its Attorneys: 

ARNOLD, GROBMYER & HALEY, INC. 
One Union National Plaza, 8th Floor 
P.O. Box 70 

:~~:~~2~ 
RObetR:RSS 

DOSHIER & BOWERS 
P.O. Box 1797 
Harrison, AR 72601 
( 501) 741-6166 

By: 
-B~1~l~l~F=-.-=D-o-s~h~1~e-r---------------

CERTIFICATE OF SERVICE 

I, Robert R. Ross do hereby certify that on this date a true 
and correct copy of the foregoing pleading was placed in the 
United States mail, first-class postage attached to: Phillip 

Deisch, Esq., P.O. Box 9583, L~~ ~ 

~er R. RossF 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY PETITIONER 

v. CIVIL ACTION NO. E-86-293 

HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM 
and MASS MERCHANDISERS, INC. RESPONDENTS 

BRIEF IN SUPPORT OF MOTION TO DISMISS 

Comes now, C. C. Grisham and Mary Jo Grisham, Respondents 

herein, and for their Brief in Support of the Motion to Dismiss 

pursuant to Rule 12(b)(6) the Arkansas Rules of Civil Procedure 

affirmatively state that there is no basis to hold them 

personally liable for the alleged claims of the Arkansas 

Department of Pollution Control & Ecology (hereinafter "PC&E") 

as mere distributees of the proceeds of the dissolution of 

Arkwood, Inc. 

Petitioner Arkansas Department of Pollution Control & 

Ecology (hereinafter "PC&E") relies on Ark. Stat. Ann. §64-905(c) 

dealing with notice to creditors during and after the dissolution 

of an Arkansas corporation to establish distributee personal 

liability. In its entirety, Ark. Stat. Ann. §64-905(c) states: 

"Notwithstanding this section and §88 (§64-906), tax 
claims and other claims of this state and of the United 
States shall not be required to be filed under those 
sections, and such claims shall not be barred because 
not so filed, and distribution of the assets of the 
corporation, or any part thereof, may be deferred until 
determination of any such claims." 

Ark. Stat. Ann. §64-905(c) does not establish personal liability 

to distributees of proceeds of a liquidation. Petitioner can 

point to no statute or case authority establishing retroactive 

personal liability against a distributee when in fact upon 

dissolution the state had no lawful claim against the 

subsequently dissolved corporation. 

Furthermore, such a claim is barred by the equitable 

doctrine of laches. Respondent Arkwood, Inc. an Arkansas 
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assets for more than their book value and did not report the 

profit as income but rather passed the taxable gain to the 

shareholders who received the proceeds of the sale under the plan 

of liquidation. The Commissioner urged that a dissolved 

corporation, in selling its assets for the purposes of 

liquidation, is not carrying on or doing business within the 

meaning of the income tax law and as such under Ark. Stat. Ann. 

§64-904 was not engaging in the sole purpose of winding up the 

affairs of the corporation. Interpreting §64-904, Justice George 

Rose Smith writing for the Court, stated: 

11 It seems clear that the change in the general 
corporation law was not intended by the legislature to 
alter corporate income tax liability in the manner 
suggested by the Commissioner .... In a note to the 
Section now cited the drafting committee explained 
that the prior provision limiting the effective life of 
the corporation to a period of three years after 
dissolution was being changed to avoid the difficulty 
that arose when the trustees of the dissolved company 
failed to get the title to real estate out of the 
corporation within three years. Note to Ark. Stat. 
Ann. §64-904. We are certain that the legislature did 
not intend by that trivial change, fully explained by 
the draftsmen, to bring about the far reaching tax 
consequences now urged by the appellant ... [Emphasis 
added] 

Petitioner recognizes by its own complaint that Arkwood 

was properly dissolved and yet attempts, with 11 far reaching .. 

ram.ificiations, to wage claim against the dissolved corporation 

twelve years after dissolution. This attempt is manifestly 

contrary to the equitable doctrine of laches. 

The doctrine of laches is based on a number of equitable 

principles, particularly on the assumption that the party to whom 

laches is imputed has knowledge of his alleged rights and an 

opportunity to assert them, that by reason of his delay the 

adverse party had good reason to believe those rights are 

worthless or have been abandoned, and that because of a change of 

condition or relations during this delay it would be unjust to 

the latter to permit him to assert them. Briarwood Apartments v. 

Lieblong, 12 Ark. App. 94, 671 S.W.2d 207 (1984). Upon the facts 

of the present suit, this doctrine is acutely applicable. 



IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF POLLUTION 
CONTROL AND ECOLOGY PETITIONER 

vs. NO. E-86-293 

HALLIE C. ORMOND, ARKWOOD, INC., 
MOUNTAIN ENTERPRISES, INC., C. C. 
GRISHAH, HARY JO GRISHAM and 
MASS MERCHANDISERS, INC. RESPONDENTS 

HALLIE C. ORHOND THIRD-PARTY PLAINTIFF 

vs. 

McKESSON CORPORATION THIRD-PARTY DEFENDANT 

BRIEF 

I. GLOSSARY 

PETITIONER = Arkansas Department of Pollution Control 
and Ecology and Pollution Department 

EPA = United States Government and Environmental 
Protection Agency 

SITE = 15 acres of land near Omaha, Arkansas, 

ORMOND 

originally owned by Hallie C. Ormond, 
where the wood treatment plant was operated 
for 22 years, 1963-1985 

= Mass Merchandisers, Inc., 
Corporation 

and McKesson 

= Hallie c. Ormond, C. c. Grisham, Mary Jo 
Grisham, Arkwood, Inc., and Mary F. Burke 

II. INTRODUCTION 

The Arkwood site operated for 22 years as a wood treatment 

facility. Mass Merchandisers, Inc., (MMI) was in control of the 

operations on the site for the last 12 years. MMI's declared 

position is that MMI did not cause or contribute to any of the 

polluted condition at the site and that HALLIE ORMOND, C. C. 

GRISHAM and ARKWOOD, INC., are sole and primarily liable for all 

claims asserted by the State of Arkansas in this case. (See: 

Page 6 of Answer and Cross-Complaint, copy attached.) The 

pleadings in this case will reflect that ORMOND strongly denies 

the position taken by MMI and actually claim that MMI is by far 

the greater contributor of any pollution located on the site. 

Notvlithstanding the legal position taken by HHI they now seek an 
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order of this Court granting them access to and possession of the 

ORr-lOND property for the purpose of conducting an RI/FS study of 

the site pollution which is estimated to take approximately two 

years and cost approximately 1.5 million dollars. ORMOND resists 

the motions for the reasons set forth in the following 

paragraphs. 

III. REASONS ORMOND OBJECTS TO THE MOTION 
FOR ACCESS AND MOTION FOR PRIOR NOTICE: 

(A) Conflicting Cases: The plan that MMI seeks to 

implement once they secure access to the site is a Federal plan 

influenced and approved by the EPA. It is not a State plan 

geared to meet the problems covered by the Arkansas Statutes. 

There is currently pending in Case No. 87-3034 of the United 

States District Court, Harrison Division, a suit between the EPA 

and HALLIE ORMOND and C. C. GRISHAM covering the same issues 

involved herein. We believe that since it is a Federal plan that 

MMI seeks to implement that the issue should be considered in the 

Federal Court case and not in the State case. 

(B) Temporary Relief Becomes Conclusive: The nature of 

this hearing is for temporary relief since the PETITIONER has not 

asked for a hearing on the merits. At the hearing on the merits 

the ORMOND interest will be asking the Court to approve their 

plan prepared by Dr. Cranmer and allow cleanup accordingly. If 

MMI is allowed at this time to have access to the site they will 

implement the Federal plan and thus preempt the Court considering 

the merits of the Cranmer plan. In essence the ruling at this 

time will negative any effect of the suit on the merits and in 

essence the issues in the case will be decided by the temporary 

orders. 

(C) Danger of Exacerbating Conditions: The evidence in the 

case reflects that the plan promulgated by MMI has a serious 

potential of causing further environmental damage to the site and 

surrounding neighborhood. The evidence shows that the MMI plan 

provides for drilling various deep and shallow holes through the 
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strata with the possibility that any contamination could be 

allowed to escape to deeper aquafers and allow both horizontal 

and lateral escape of polluted liquids. We believe that the 

evidence at the trial of the case will prove that the plan is bad 

and carries the distinct risk of more damage to the environment 

than there already exists and that the plan should not be 

approved by this Court. 

(D) Excessive Costs: The plan proposed by MMI will cost 

approximately 1.5 million dollars for the study alone without 

making any correction to any pollution problems found on the 

site. This expense is of great concern to the ORMOND interest 

because of the declared intent of MMI to collect and recover all 

of said cost from ORMOND. The testimony of Dr. 

that the plan promoted by MMI contains many 

Cranmer reveals 

extravagant and 

useless expenditures which are not tailored to the subject site. 

The testimony revealed that the plan was drawn from a 

computerized word processing standard format used in other EPA 

sites and incorporates testing and techniques not applicable to 

this site. MMI witnesses conceded that there was unreasonable 

expense involved and said expense was included because EPA 

demanded it. 

(E) 

plan for 

A Better Plan: 

the site which 

The ORMOND interests have proposed 

complies with the State law 

a 

and 

incorporates corrective measures to be taken at the beginning of 

the study rather than two years afterwards. The ORMOND plan is 

much less expensive and will give relief for the more obvious 

contamination immediately and commence correction of the more 

serious problems now. The danger involved in this site is 

greatly over exaggerated by PETITIONER and EPA as evidenced by 

their willingness to approve a plan that does not attempt to 

correct any problem until two years after the study begins. 

(F) Not Superfund Yet: The EPA and MMI are proceeding as 

if the site has been listed on the "Superfund" list already. The. 

evidence reflected that the site has not been placed on this list 

at this time but has only been proposed for the list. The ORMOND 

interest are currently engaged in an effort to keep the site off 

3 
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the list by means of insisting on an accurate calculation by EPA 

rather than an exaggerated calculation previously utilized by 

EPA. The issue of implementation of the EPA plan at this time is 

premature, 

specified 

Statutes 

if the site is not listed on the superfund the action 

in the MMI plan would not be required. The State 

would then be controlling and this Court could go 

forward with this case to an orderly solution on a local level. 

Both experts testifying at the hearing agreed that the condition 

of this site did not warrant the superfund listing and the 

forthcoming superfund treatment. 

(G) Slanting: ORr-iOND believes that it is unfair for r<II-1I to 

have access to the ORMOND property to implement a plan produced 

by l4lH the results of which will be used against ORI•IOND in the 

ultimate suit by MMI to recover the total expenditures. ORMOND 

believes that MMI would be in a position to control the direction 

of the investigation and eschew the results of the tests. The 

plan itself is evidence that the slanting has already begun. The 

plan contains erroneous statements going to the liability of the 

parties. Dr. Cranmer testified that such statements have no 

place in a neutral study plan. Since MMI has declared its 

intention of collecting all expenditures back from ORMOND it 

seems to us to be unfair to permit MMI to control the testing and 

the expenditures. It is already obvious that the plan adopted by 

MMI is excessively expensive and can only be justified by the 

fact that MMI does not plan to pay said costs in the end. 

IV. AUTHORITY TO GRANT MOTIONS 

MMI cites Rule 34 as giving authority to the Court to grant 

site access, admitting that the scope and duration of the 

discovery under Rule 34 exceed the normal intention of said 

discovery practice. But MMI's argument on this point overlooks 

the real issues objectionable to ORMOND as set forth in the 

reasons mentioned above. ORMOND has no objection to MMI going on 

to the site to do normal discovery procedures at their on 

expense, and at its own risk of causing further danger to the 

4 
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environment. Clearly the implementation of the RI/FS work plan 

promoted by MMI goes far beyond discovery procedures and cannot 

be justified under our discovery law for the reasons set forth in 

Paragraph III above. 

Second, MMI proposes that the Court has inherent power to 

grant the preliminary injunctive relief requested pending trial 

on the merits. MMI then argues that preliminary injunctive 

relief is typically considered when the following four factors 

are present: (1) likelihood of success on the merits; (2) the 

presence or absence of an adequate remedy at law; (3) extent of 

any injury of the party being enjoined; and (4} the interest of 

the public. We submit that the facts of this case fail to meet 

any one of the four tests, to-wit: 

(1) LIKELIHOOD OF SUCCESS ON THE MERITS: We do not 

believe that when the case is heard on the merits that 

the Court will adopt the MMI plan 'because of its 

excessiveness in cost and scope and the inherent danger 

of further environmental damage in the plan plus the 

other reasons set forth in Paragraph III, above. We 

believe that the plan submitted by ORMOND on the trial 

of the merits will be found by the Court to be adequate 

and reasonable for the severity and amount of pollution 

involved in this site. 

(2) THE PRESENCE OR ABSENCE OF AN ADEQUATE REMEDY 

AT LAW: MMI has not shown that there is any immediate 

or substantial danger to any person or property at this 

time because of this site. The same type of action ~s 

pending in Federal Court which can be pursued if MMI 

desires a solution before the hearing on the merits of 

this case. In fact, the plan presented by MMI is on its 

face selfdefeating because it does not attempt any 

remedy within the next two years but only a study of the 

site itself. 

(3) THE EXTENT OF ANY INJURY OF THE PARTY BEING 

ENJOINED: The ORMOND interest believe that they will be 
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injured if the temporary injunction is granted because 

it in essence preempts and destroys the ORMOND right to 

have their plan or solution considered on the trial on 

the merits. If the MMI plan is already underway the 

argument in favor of the ORMOND plan will be undercut 

because the site will be altered by the drilling of 

numerous wells and test holes complicating the ORMOND 

plan. Also, the ORMOND interest will be damaged 

severely in the event that the MMI plan does further 

environmental damage to the site because of the hole 

drilling permitting the escape of pollutants to other 

strata. Obviously, ORMOND will be damaged when the 

division of liability is divided into the excessive 

costs of the plan, not to mention the loss of use of the 

land during the study and cleanup periods under the MMI 

plan. 

(4) THE INTEREST OF THE PUBLIC: The facts are 

that there has not been even one personal injury 

sustained by the workmen on the site or the public 

surrounding the site during the last 22 years and that 

there is nothing endangering the public at this time, 

with the exception of someone who might drink tons of 

the polluted spring water. However, the MMI plan 

insures that the spring will not be corrected for at 

least two years, whereas, the ORMOND plan provides for 

immediate cleanup of the spring water. 

(5) There is an additional burden that MMI must 

meet before this Court may grant the preliminary 

injunction relief requested in the ~otions. As stated 

in Paccar Financial Corp. vs. Hummell, Ark. App. 606 

SW2d 384; 

"When a hearing is held on the question of whether 
a preliminary injunction should issue, the party 
requesting the injunction must have made 
allegations of irreparable harm which stand 
unrebutted by the defendant, or must show that 
absent the injunction he or she will suffer 
irreparable harm, otherwise no injunction may 
issue." 

MMI did not allege irreparable hatm in its motion and 
I 

6 



-------- ----------------~ 



... 

·. 

Arkwood site was the normal operation of the wood treating 

facility. 

26. MMI's operation of the treating plant at the 

Arkwood site did not cause or contribute to any of.the 

conditions complained of by Petitioner. Therefore, to the 

extent that Petitioner's complaint may state a valid claim, 

MMI is entitled to judgment over against Ormond, c. c. 
I 

Grisham, and Arkwood, Inc. for an portion of such liability 

that might otherwise be apportioned to MMI. 

COUNT THREE 
CONTRIBUTION 

27. If and to the extent Petitioner's complaint may 

state a valid claim against MMI, the liability in question 

would arise partly or entirely out of the conduct of Ormond, 

c. c. Grisham, and Ark~ood, Inc. as the landowner, designer, 

and original operator of the treating plant at the Arkwood 

site. 

28. As owner, designer, and original operator of the 

treating plant at the Arkwood site, Ormond, c. c. Grisham, and 

Arkwood, Inc., are solely or primarily liable for all claims 

asserted against MMI by Petitioner. 

29. To the extent that any judgment or liability may 

be awarded against MMI, under Petitioner's complaint, MMI is 

entitled to a judgment over against ormond, c. c. Grisham, and· 

Arkwood, Inc. in contribution. 

30. To the extent that Arkwood, Inc. is liable to 

MMI, MMI is also entitled to judgment against Mary Jo Grisham 

in her capacity as distributee of the assets of Arkwood, Inc. 

and successor to Arkwood's liability. 

WHEREFORE, MMI prays that (i) Petitioner's Complaint 

be dismissed and held for naught insofar as it seeks relief 

against MMI; (ii) that any judgment entered in favor of 

Petitioner be entered solely against re~pondents other than 

MMI; (iii) that MMI be granted a judgment over against 
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the evidence did not show that any would occur. 

MMI thirdly alleges that the environmental statutes covering 

this action authorize the relief requested. MMI attempts in this 

brief to argue that MMI is an agent, employee, or representative 

of the State under Arkansas Statute 82-4705(c) and Arkansas 

Statute 82-4717{b). However, at the hearing the evidence on this 

point was noticeably absent. If the State has made MMI its 

agent, employee, or representative it was not presented at the 

hearing. Ordinarily, the purpose of a hearing is to allow the 

parties to express the legal grounds for their position and this 

evidence was not forth coming. At the taking of the deposition 

of the representative of MMI, BOB BARKER, and the representative 

of the State of Arkansas, DOICE HUGHES, both witnesses stated 

that MMI was not an agent, employee, or representative of the 

State. We relied on that testimony and did not present negative 

testimony on this point at the hearing. Negative evidence should 

not be necessary because MMI did not meet its burden of proof of 

establishing this point at the hearing. To argue the point in 

the brief is an attempt to bootstrap a position without 

supporting the position with evidence or even prima facie 

evidence. 

V. RESPONSE TO PETI~IONER'S BRIEF 

The PETITIONER makes the point that all Respondents who have 

contributed the hazardous waste on the site have waived their 

rights to contest the obligations placed upon them by the 

legislative acts. From that premise the PETITIONER argues that 

the landowner must permit another responsible party to proceed 

with its plan regardless of the reasonableness and cost or 

subsequent danger. While this argument might have its place at 

the hearing on the merits it has no ;merit in the preliminary 

hearing stage because there are two plans being offered for the 

Court's consideration. 

And again, if MMI were proposing to make its study at its 

own expense and not plan or attempt to recoup the cost from 

ORMOND then the right of access would have less consequences. 
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If the plan had no potential to cause more damage· to the 

environment the consequences would be fewer still. Howe~er, that 

is not the case with the MMI plan and such relief at this stage 

in the case is premature and prejudicial to the rights of ORMOND. 

The PETITIONER apparently is also attempting to envoke the 

statute permitting an employee, agent o.r representative of the 

State to enter upon property for discovery purposes. Again at 

the hearings the State did not indicate that MMI was such agent 

or representative and at this point there has been no evidence 

indicating that MMI has in fact been authorized by the PETITIONER 

or the State of Arkansas to act as its agent. 

It should be remembered that the State of Arkansas started 

demanding that MMI take care of the pollution problem as early as 

1981, and entered into agreements with MMI that would have abated 

the problem at this site during the time that MMI had a leasehold 

interest in said property. The State allowed MMI to "~rag its 

feet" and avoid the cleanup of the site for at least foqr years. 

In light of the procrastination of the State for four years the 

request for immediate temporary relief is um·Ta.rranted. 

VI • SUMlvlARY 

MMI and the PETITIONER are asking the Court to grant 

temporary injunctive relief, before the trial of the 'case in 
'I 

chief, to enable MMI to commence a two year, 1.5 milli~n dollar 
I 

study of the site over the objections of the past and .' present 

landowner. Ivlivli claims that it is important to start the !study at 
I 

this time, but in reality has not shown any real reason ~or doing 

so, particularly since the plan itself does not provid~ for any 

correction of the problems until some time after the ~tudy is 

completed, at least two years hence. On the other hand, ORMOND 

says that the plan is really not geared to this site but is 

mainly couched to permit MMI to secure a superior position in the 
i 

ultimate liabilities stage of the matter and make it impossible 

for the ORMOND plan to be considered. 

To sustain its position MMI has provided little evid~nce and 

proof that its plan, even if ultimate~y determined to be correct 
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for the site, needs to be started at this stage in the 

litigation prior to the full development of the other issues in 

the case. MMI attempts to create a false urgency that the study 

go forward now even though there is no corrective measures 

planned for more than two years. On the other hand, ORMOND has 

presented evidence that 9orrective measures could be made now and 

the entire site cleaned up at less than the cost proposed by MMI 

for the study alone. 

MMI has announced that its purpose is to collect all of the 

costs and exvenses back from ORMOND and have revealed their 

intentions to compile records and facts to achieve that end. 

Their proposal for access and possession of the ORMOND ··property 

appears to be most important for that purpose. 

VII. CONCLUSION 

The granting of temporary injunctive relief as requested 

subjects ORMOND to excessive costs, danger to the property and 

others, and prejudices the right to litigate on the merits. The 

rights of past and present landowners should not be so casually 

destroyed. 

The petition should be denied and this Court defer to the 

Federal jurisdiction or set the matter for trial on the merits. 

Respectfully submitted, 

BILL DOSHIER and DON ADANS 
FOR THE ORI40ND INTERESTS 

dt _,7 - n, 
By:~p~~--~-~~--------------~ 

DOSHIER and BOWERS 
ATTORNEYS AT LAW 
P. 0. BOX 1797 
HARRISON, AR 72602-1797 
(501) 741-6166 
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IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND 
ECOLOGY, 

v. 

HALLIE C. ORMOND, 
ARKWOOD, INC., 
C. C. GRISHAM, 

Petitioner, 

MARY JO GRISHAM, and 
MASS MERCHANDISERS, INC., 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) __________________________________ ) 

INTERIM CONSENT DECREE 

WHEREAS, 

1. From 1961 until 1984 a wood treating plant was 

operated in Omaha, Arkansas (the "Arkwood site"); and 

2. Investigations of environmental conditions in 

and around the Arkwood site have led to the filing of this 

action by the Arkansas Department of Pollution Control and 

Ecology ("ADPC&E") against Hallie C. Ormond ("Ormond"), the 

owner of the Arkwood site and a f9rmer operator of the wood 

treating plant; Arkwood, Inc., an Arkansas corporation, now 

dissolved, and a former operator of the wood treating plant 

at the Arkwood site; C. C. Grisham, a distributee of the 

proceeds of the liquidation of Arkwood, Inc.; Mary Jo 



Grisham, also a distributee of the proceeds of the liquida-

tion of Arkwood, Inc.; and Mass Merchandisers, Inc. ( 11 MMI 11
), 

an Indiana corporation and a former operator of the wood 

treating plant at the Arkwood site; and 

3. Mass Merchandisers, Inc. is willing to under-

take a hydrogeological investigation and certain remedial 

actions with respect to the Arkwood site, provided that it 

does so pursuant to this court's order that it does so with 

(i) a complete reservation of all rights it may have against 

other persons, including other parties to this action, for 

indemnification, contribution and reimbursement of the costs 

it incurs and other relief; and (ii) a complete reservation 
~·~:.~· 

"'.~. ,_1 

of all defenses it may have 

any other person or entity; 

~fl.;' ~ 

against any claims by ADPC&E or t,. ~t~~f.l' " 

\Li'Y (1'\ 
and ~\)\- \~} V 

4. ADPC&E and the Respondents agree that the 

investigation and remedial actions to be undertaken by MMI 

pursuant to this Decree are necessary and appropriate to 

undertake; and 

5. Ormond is willing to allow a contractor 

selected by MMI and representatives of MMI and ADPC&E access 

to the Arkwood site and permission to undertake such hydro

geological investigation and the remedial activities; and 

6. All of the parties agree to the aforementioned 

reservation of rights requested by MMI as a pre-condition to 
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undertaking the hydrogeological investigation and remedial 

activities; and 

7. This interim order is appropriate and in the 

public interest. 

NOW THEREFORE, in light of the foregoing, but 

without this Decree constituting any evidence, or waiver or 

admission by any party, with respect to any issue of fact or 

law, except with respect to the necessity and appropriate

ness of the remedial actions proposed to be undertaken by 

MMI, and with the consent of the parties, IT IS HEREBY 

ORDERED, ADJUDGED AND DECREED as follows: 

I. 

JURISDICTION 

This Court has jurisdiction over the parties and 

jurisdiction over the subject matter in thi~ civil action 

pursuant to the Arkansas Water and Air Pollution Control 

Act, Ark. Stat. Ann. § 82-1901, et ~ and the Arkansas 

Remedial Action Trust Fund Act, Ark. Stat. Ann. § 82-4712, 

et ~ for the purpose of entering this Decree. 

II. 

APPLICABILITY 

The provisions of this Decree shall apply to, be 

binding upon and inure to the benefit of the parties to this 

-3-



civil action, their agents, heirs, successors and assigns, 

and all other persons with actual notice who are in active 

concert or participation with such parties. 

III. 

ENTRY ONTO AND ACTIVITIES UPON THE SITE 

Ormond shall allow the contractors selected pur-

suant to this Decree and authorized representatives of MMI 

and ADPC&E access to the Arkwood site and shall permit them 

to undertake all actions contemplated by this Decree, 

including, but not limited to, inspections, gathering of 

soil and water samples, placement of soil borings and moni-

toring wells, and removal, treatment or isolation of soils 

and other materials, and shall sign all manifests and docu-

ments of origin necessary for the removal and transportation 

of soils and materials from the site. 

IV. 

SURFACE SOIL REMOVAL 

Immediately upon execution and entry of this 

decree, MMI shall commence the actions set forth in this 

Section IV and, insofar as practicable, shall complete the 

actions within 90 days of the 



A. Cause the removal, isolation or treatment 

of all visibly discolored surface soils on the Arkwood site, 

including the sawdust pile, the trolley area east of the 

treating cylinder, and the treated wood storage area; and 

B. Subject to the permission of the land

owner or any necessary order of this court, cause the 

removal, isolation, or treatment of all visibly discolored 

surface soils, sludges, and surface debris in the so-called 

"railroad ditch" north of the Arkwood sita adjacent to the 

Missouri-Pacific right-of-way. 

v. 
HYDROGEOLOGICAL INVESTIGATION 

A. Within sixty days after the date of entry of 

this Decree, MMI shall submit to ADPC&E a written proposal by 

qualified professionals in hydrogeology for.a hydrogeologi

cal assessment to investigate and determine the horizontal 

and vertical extent of contaminant migration, if any, ema

nating from the Arkwood site. This proposal shall contain a 

schedule of implementation which is not to exceed one year. 

B. Copies of the proposed hydrogeological 

assessment shall be simultaneously delivered to Ormond and 

the Grishams. Each of these Respondents shall submit in 

writing any comments and state any objections he or she may 

have concerning the proposal to ADPC&E, with a copy to MMI, 
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within 15 calendar days of his or her receipt of the propo-

sal. ~ 
C. Within~ calendar days after receiving the 

proposed hydrogeological assessment, and after consideration 

of all comments and objections of Ormond and the Grishams, 

ADPC&E shall approve in writing the proposal or state why the 

proposal is unacceptable and what specific changes ADPC&E 

deems necessary in order for the proposal to meet the speci-

fications in Paragraph V(A). Copies of this written ADPC&E 

response shall be provided to MMI, Ormond and the Grishams. 

D. Within 15 calendar days after receiving 

ADPC&E's written response pursuant to Paragraph V(C), MMI, 

Ormond and the Grishams will consult with ADPC&E in an effort 

to resolve any differences among or between them. 

E. Any hydrogeological assessment proposal agreed 

upon by all of the parties will be submitted: to the Court by 

them by stipulation. Such proposal, including the agreed 

upon schedule of implementation, will become an enforceable 

addendum to this Decree upon entry by the Court. 

F. If the parties fail to reach an agreement con

cerning the assessment proposal within 15 days after MMI, 

Ormond and the Grishams have received ADPC&E's written sub-

mission pursuant to Paragraph V(C), or within any further 
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additional period of time agreed to among all of the par

ties, they shall jointly seek resolution of this issue by 

the Court. 

G. MMI will cause the completion of the assess

ment ordered pursuant to Paragraph V(E) or V(F) and submit a 

final written report containing the results of the assess

ment to ADPC&E, Ormond and the Grishams, in accordance with 

the schedule for implementation contained in the assessment 

proposal, subject to any reasonable delays caused by unfore

seen events. 

VI. 

DISCLAIMER OF LIABILITY 

AND RESERVATION OF RIGHTS 

A. This Consent Decree and actions taken pursuant 

to it shall never for any purpose be consid~red an admission 

of liability or responsibility concerning the Arkwood site 

or any of the claims referred to in this action, and no past 

or present wrongdoing on the part of any of the parties 

shall be implied for purposes of this or any other action or 

claim. 

B. Any remedial action or investigation or other 

action undertaken pursuant to this Decree shall be with a 

complete reservation of rights by MMI to seek indemnifi

cation, contribution, reimbursement or other relief from any 
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other person or entity, including the other parties to this 

action, and a complete reservation of all defenses against 

ADPC&E or any other person or entity. 

VII. 

DELAY 

A. If any circumstance arises or any event occurs 

~~ ' which may cause a delay in the achievement by any party of 

~~~· .~one.or more requirements of this Decree, that party shall 

mo'~l~ not1fy this Court and each other party, in writing, as soon 

~~~~· as reasonably possible after the party concludes that delay 

~~ will result. The notice shall describe the anticipated · 

length of the delay, the cause of the delay and the measures 

taken or to be taken to minimize the delay. 

B. The parties may by unanimous agreement extend 

any of the deadlines specified in this Decr~e. Notice of 

such 

This 

exten~ ~shall be filed with the Court. 

c~ mayAextend any deadline specified by this Decree 

upon motion by one or more of the parties. 

VIII. 

SUBMISSION OF INFORMATION 

A. All reports or other communications required 

to be given in writing under this Decree shall be addressed 

as follows: 
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1. If to ADPC&E, 

Phillip S. Deisch 
Chief Counsel 
Arkansas Department of Pollution 

Control & Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

2. If to MMI, 

Bob Barker 
Mass Merchandisers, Inc. 
P. 0. Box 790 
Harrison, Arkansas 72601 

Copy to, 

Allan Gates 
Mitchell, Williams, Selig, 

Jackson & Tucker 
'1000 Savers Federal Building 
Little Rock, Arkansas 72201 

3. If to Ormond, 

William Doshier 
Doshier and Bowers 
P. o. Box 1797 
Harrison, AR 72601 

4. If to the Grishams, 

5. If to Arkwood, Inc., 
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or to such other person or at such other place as any of the 

parties, as to itself, notifies all of the other parties in 

writing. 

B. All such reports and communications shall be 

effective when deposited in the mails addressed as set forth 

in Paragraph VIII(A). 

IX. 

AUTHORITY 

The parties to this Decree represent to this Court 

that their respective undersigned counsel and other signa

tories have full authority to approve the provisions of this 

Decree, to execute this Decree and to legally bind the par

ties to this Decree. 

X. 

SEVERABILITY 

In the event that one or more provisions of this 

Decree are declared invalid and unenforceable by a court of 

competent jurisdiction, the remaining provisions of this 

Decree shall remain valid and enforceable. 
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ORDERED --- day of -------------------' 1985. 

WE HEREBY CONSENT to the entry of this Decree. 

Date: _____ _ 

Date: _____ _ 

Date: _______ _ 

Date: _____ _ 

FOR THE ARKANSAS DEPARTMENT 
OF POLLUTION CONTROL AND ECOLOGY 

[Name 
Title 
Address] 

FOR MASS MERCHANDISERS, INC. 

[Name 
Title 
Address] 

FOR HALLIE C. ORMOND 

[Name 
Title 
Address] 

FOR C. C. GRISHAM 

[Name 
Title 
Address] 
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Date: ____ _ 

Date: ____ _ 

FOR MARY JO GRISHAM 

[Name 
Title 
Address] 

FOR ARKWOOD, INC. 

[Name 
Title 
Address] 

-12-



. . • • 
IN THE CHANCERY COURT OF BOONE COUNTY, ARKANSAS 

ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND 
ECOLOGY PETITIONER 

V. CIVIL ACTION NO. 

HALLIE C. ORMOND, 
ARKWOOD, INC., MOUNTAIN 
ENTERPRISES, INC., C. C. 
GRISHAM, MARY JO GRISHAM, 
and MASS MERCHANDISERS, INC. 

COMPLAINT IN EQUITY 

RESPONDENTS 

Comes Petitioner, Arkansas Department of Pollution 

Control and Ecology, and by its attorney, Phillip Deisch, for 

its Complaint states as follows: 

1. Petitioner is an agency of the State of Arkansas 

charged with the administration and enforcement of the 

Arkansas Water and Air Pollution Control Act (Act 472 of 1949, 

as amended; Ark. Stat. Ann. § 82-1901 et seq.) and the 

Remedial Action Trust Fund Act (Act 479 of 1985; Ark. Stat. 

Ann. § 82-4712 et seq.). 

2. Respondent, Hallie c. Ormond (hereinafter "Ormond") 

owns real property and fixtures located in Section 27, 

Township 21 North, Range 21 West in Boone County, Arkansas 

(hereinafter the "Arkwood site"). 

3. A wood treating plant has been operated at the 

Arkwood site, beginning at a time unknown to Petitioner but 

believed to have begun in 1961 and operations continued 

through 1984. 

4. Respondents, Ormond and c. c. Grisham, are former 

operators of the wood treating plant at the Arkwood site. 

5. Respondent, Arkwood, Inc., an Arkansas corporation, 

incorporated in 1965 and dissolved in 1978, is a former 

operator of the wood treating plant at the Arkwood site. 
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6. In 1973, Respondent, Ormond leased the Arkwood site 

for a period of twelve years to Respondent, Mountain 

Enterprises, Inc., an Arkansas corporation and wholly owned 

subsidiary of Respondent, Mass Merchandisers, Inc., an Indiana 

corporation, authorized to do business in Arkansas. 

Respondent, Mountain Enterprises, Inc., dissolved in 1978. 

Respondents, Mountain Enterprises, Inc. and Mass 

Merchandisers, Inc., are former operators of the wood treating 

plant at the Arkwood site. 

7. Respondents, Hallie c. Ormond, c. c. Grisham, and 

Mary Jo Grisham, are distributees of the proceeds of the 

liquidation of Arkwood, Inc. The Respondent distributors are 

personally liable for claims of this State against Arkwood, 

Inc. pursuant to Ark. Stat. Ann. § 64-905(c). 

8. During the operation of the wood treating plant at 

the Arkwood site by Respondents, Hallie c. Ormond, C. c. 

Grisham, Arkwood, Inc., Mountain Enterprises, Inc., and Mass 

Merchandisers, Inc., creosote and pentachlorophenol were used 

to treat wood products. In the course of operations of the 

wood treating plant, waste products, including 

pentachlorophenol and pentachlorophenol contaminated wastes, 

we~e handled and stored in an unprotected manner, whereby 

wastes were spilled or spread on surface soils or stored in 

open pits; and were disposed of by surface dumping or dumping 

into crevices on the property or otherwise applying it to the 

land surface. 

9. The wastes referred to in paragraph 8 include wastes 

which are defined as hazardous substances under Ark. Stat. 

Ann. § 82-4714(h). 

10. By the actions described in paragraph 8, the Arkwood 

site is a hazardous substance site as defined by Ark. Stat. 

Ann. § 82-4714(1). 
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11. The actions of the Respondents described in 

paragraph 8 have caused and are causing pollution of the 

waters of the State, both surface and groundwater, by allowing 

wastes, including hazardous substances such as 

pentachlorophenol and pentachlorophenol contaminated wastes, 

to enter the waters of the State in violation of Ark. Stat. 

Ann. § 82-1908, Subdivision 1. 

12. The actions of Respondents described in paragraph 8 

constitute the placing of wastes in a location where it is 

likely to cause pollution of waters of the State in violation 

of Ark. Stat. Ann. § 82-1908, Subdivision 1. 

13. Respondents, Hallie c. Ormond, Arkwood, Inc., 

Mountain Enterprises, Inc., C. c. Grisham, and Mass 

Merchandisers, Inc., are liable for the actions described 

herein under the provisions of Ark. Stat. Ann. § 82-4719(a) 

and for the unlawful activity described in paragraphs 

hereinabove pursuant to the provisions of Ark. Stat. Ann. § 

82-1908. 

WHEREFORE, Petitioner prays for the issuance of a 

permanent injunction against the Respondents, jointly and 

severally, whereby they are ordered, upon pain of contempt, 

to: 1) cease and abate pollution of waters of the State and 

to remove or contain wastes which have been placed in a 

location likely to cause pollution of waters of the State; 2) 

undertake remedial actions as necessary to investigate, 

control, prevent, abate or contain any releases or threatened 

releases of hazardous substances from the Arkwood site; 3) to 

pay Petitioner's costs in this action; and 4) to provide all 

further relief as ordered by this Court that it may deem 

appropriate. 
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ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND ECOLOGY 

sc 
P.O. BOX 583 
LITTLE ROCK, AR 72219 
TEL: (501) 562-7444 



CERTIFICATION OF EXEMPTION 

·~----------' the undersigned, do hereby certify that 
I, we 

----~~~~~~~------ is not engaged in a regulated activity 
company name 

according to the rules and regulations promulgated pursuant to 

the Resource Conservation and Recovery Act of 1976 as amended, 

the Arkansas Resource Reclamation Act of 1979, or the Arkansas 

Hazardous Waste Hanagement Act (Act 406) of 1979. 

(check if applicable) L..) e. do further certify that ~"(~ d 
l, we c mpany name 

is a small quantity generator and is complying with the special 

requirements as stated in 40 CFR 261.5. 

"I certify under penalty of law that I have personally 

examined and am familiar with the information submitted 

in this document and I believe that the information is 

true, accurate, and complete. I am aware that there are 

significant penalties for submitting false information, 

including the possibility of fine and imprisonment." 

Authorized Facility Representative 
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-· McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical E Co 

UTTLE ROCK 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

November 19, 1984 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Two water samples were collected near the Arkwood plant on October 7, 1984. 
The results of pentachlorophenol analyses on these samples follow: 

Sample Description 

Railroad tunnel spring, south side 
near east end 

Spring west of plant, south of 
country road 

PCP, mg/1 

0.0039 

9.2 

Please advise if there are any questions at this time. 

Sincerely, 

~¥f. E. 

Cl•1cL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

FAYETTEVILLE 
J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS TlJ0?,-1229 TELEPHONES (501) 443-4271/443-2377 



• McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical 

UTTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

November 8, 1984 

Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rockf Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

As you requested this morning, I am sending you additional copies 
of Arkwood analytical results dated as follows: 

March 8, 1984 
June 18, 1984 
October 5, 1984 

Please call if you need anything else. 

Sincerely, 

CMcL/paa 

cc: Bob Barker 
Devoe Gregory 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 7Xl02-1229 TELEPHONES (501) 443-4271/443-2377 
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~ 
McCLELLAND CONSULTING ENGINEE:~R:S-;I:N::C-. -----• 

Environmental and Materials Testing 
Civil, Environmental and Chemical Engineering Consulting 

UTTLE ROCK 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

October 5, 1984 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

One water sample was collected near the Arkwood plant on August 24, 1984. 
The result of a pentachlorophenol analysis on the sample follows: 

Sample Description 

Spring west of plant, south 
of county road 

PCP, mg/1 

54.0 

FAYETTEVILLE 
J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

There was no noticeable flow from the spring at the time of sampling> so the 
sample was collected from a still pool immediately below the spring. 
Other points previously sampled were inaccessable during this sampling trip. 

As you are aware, Arkwood discontinued treating operations on June 1, 1984. 
However, we plan to continue regular sampling of the above spring and the 
spring in the railroad tunnel. 

Please advise if there are any questions at this time. 

Sincerely, 

CMcL/mlt 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72702-1229 TELEPHONES (501) 443-4271/443-2377 



I' • McCLELLAND CONSULTING ENGINEERS INC. 

UTTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

June 18, 1984 

Mr. Doice Hughes 
Arkansas Department of 

Control and Ecology 
8001 National Drive 
Little Rock., Arkansas 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Pollution 

72209 

Five water samples were collected near the Arkwood plant on 
June 1, 1984. The results of pentachlorophenol analyses on these 
samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Bin am 

Lt to DH/ADPC&E 

Continued -

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72702·1229 

PCP, mg/1 

0.051 

5.7 

0.00027 

0.00050 

0.0081 

TELEPHONES 15011443-4271/443-2377 
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Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

• 
June 18, 1984 
Page •••••••• 2 

Please advise if there are any questions at this time. 

Sincerely, 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

Lt to DH/ADPC&E 
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• McCLELLAND CONSULTING ENGINEERS INC. 

UTTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

May 22, 1984 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Six water samples were collected near the Arkwood plant on 
May 11, 1984. The results of pentachlorophenol analyses on these 
samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Runoff No. 1 

Runoff No. 2 

Lt to DH/ADPC&E 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 7X102-1229 

PCP, mg/1 

0.057 

4.6 

0.00021 

0.00024 

4.2 

o. 85 

TELEPHONES 15011443-4271/443-2377 



; . 
----( 

... • 
Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

May 22, '1984 
Page ••••••• 2 

Please advise if there are any questions at this time. 

dL~a 
Charles McL~~in, P.E. 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

Lt to DH/ADPC&E 



• McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical l=nt,in•<><>rinn 

UTILE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

1810 N. COLLEGE AVE. 

April 10, 1984 

Mr. Doice Hughes 
Arkansas Department of 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Pollution 

7220.9 

Five water samples were collected near the Arkwobd Plant on 
March 23, 1984. The results of pentachlorophenol analyses 
on these samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Binan Well 

Continued -

P.O. BOX 1229 FAYETTEVILLE, ARKANSAS72702-1229 

PCP, mg/1 

0.1 

5.6 

< 0.0001 

·<0.0001 

<0.0001 

TELEPHONES 1501) 443-4271/443-'017 



Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

April 10, 1984 
Page . •••....• 2 

Please advise if there are questions at this time. 

Sincerely, 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 



• McCLELLAND CONSULTING ENGINEERS INC. 

UTTLE ROC~ FAYmEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

March 8, 1984 

Mr. Doice Hughes 
Arkansas Department of 

Control and Ecology 
8001 National Drive 
Little Rock, ~rkansas 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Pollution 

72209 

All but 
Arkwood 
Results 
follow: 

two of the water samples that· were collected near the 
plant on February 20, 1984, were destroyed by UPS. 

of pentachlorophenal analyses on the two salvaged samples 

Sample Description 

Behren Well No. 2 

Railroad tunnel spring, 
South side, near east end 

PCP, mg/1 

0.00034 

0.012 

Eight additional water samples were collected on February 28, 
1984. The results of pentachlorophenol analyses on these samples 
are as follows: 

Continued -

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYmEVILLE, ARKANSAS 7X102-1229 TELEPHONES 1501) 443-4271/443-2377 



• 
Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 (Sample A) 

Behren Well No. 3 (Sample B) 

Binam Well 

Runoff No. 1 

Runoff No. 2 

• 
March 8, 1984 
Page . ....•••• 2 

PCP, mg/1 

0.028 

7.4 

<0.0002 

0.0019 

0.0016 

0.0028 

0.28 

2.3 

Please advise if there are any questions at this time. 

Sincerely, 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 



McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical 

UTTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

1810 N. COLLEGE AVE. 

February 17, 1984 

Mr. Deice Hughes 
Arkansas Department of 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Pollution 

72209 

Five water samples were collected near the Arkwood plant on 
February 3, 1984. The results of pentachlorophenol analyses 
on these samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south s~de, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Binam Well 

Continued -

P.O. BOX 1229 FAYETTEVILLE, ARKANSAS72702-1229 

PCP, mg/1 

0.002 

11.0 

< 0.0005 

0.37 

< 0. 0005 

TELEPHONES (501) 443-4271/443-'2ZT7 



• 
Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

February 17, 1984 
Page •••••••••••• 2 

We plan to take samples again on Monday, February 20th in order 
to check the unusually high result reported above on the Sample 
from Behren Well No. 3. 

Please advise if there are any questions at this time. 

Sincerely, 

g~~E. 
CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 



r, 

' . . 
__ .,...· 

-' 



e 
McCLELLAND CONSULTING ENGINEERS INC. 

UITLE ROCK FA YErrEVI LLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

January 24, 1984 

Mr. Doice Hughes 
Arkansas Department of 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Pollution 

72209 

Four water samples were collected ne~r the Arkwood plant on 
January 6, 19 84. The results of pentachlorophenol analyses on 

. these samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

PCP, mg/1 

0.012 

5.7 

o·. oo84 

0.0031 

In response to your telephone call today, I've included below a 
list of dates that water samples were collected at Arkwood since 
the monthly sampling began in October, 1982. From the 
information you gave me, it appears that the July, 1983 report is 
the only one you are missing. A copy of that report is attached. 

Continued -

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 7Xl02·1229 TELEPHONES (501) 443-4271/443-2377 



Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

MONTH ACTUAL SAMPLE 

October, 1982 10/09/82 
November 10/30/82 
December 12/14/82 
January, 1983 01/15/83 
February 01/31/83 
March 02/23/83 
April 04/01/83 
May 05/03/83 
June 05/27/83 
July 06/28/83 
August 08/01/83 
September 09/07/83 
October 09/30/83 
November 10/31/83 
December 11/30/83 
January, 1984 01/06/84 

January 24, 1984 
Page ••••••••••• 2 

DATE OF REPORT 
DATE SENT TO ADPC&E 

10/19/82 
11/09/82 
01/17/83 
01/31/83 
02/04/83 
03/01/83 
04/14/83 
05/13/83 
06/21/83 
07/12/83 
09/07/83 
09/26/83 
10/17/83 
11/30/83 
12/14/83 
01/24/84 

Please advise if you need anything further at this time. 

Sincerely, 

~~/A' 
Charles McLa 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

Lt to DH/ADPC&E 



e 
ENVIRONMENTAL SCIENCES AND CONSTRUCTIO.N..._ ___ _ 

MATERIALS LABORATORIES 

CHEMICAL ANALYSIS, MATERIALS TESTING, 

December 14~ 1983 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 Nat~onal Drive 
Little Rock~ Arkansas 72209 

RE: Arkwood 
Omaha~ Arkansas 

Dear Mr. Hughes: 

A Division of McClelland Consulting Engineers, Inc. 

ENVIRONMENTAL MONITORING AND CONSULTATION 

81-161 

Five water samples were collected near the Arkwood plant on November 30~ 
1983. The results of pentachlorophenol analyses on these samples are as 
follows: ., 

Sample Description 

Railroad tunnel spring~ 
south side~ near east end 

Spring west of plant~ south 
of county- road 

Behren Well No. 2 

Behren Well No. 3 

Runoff 

Please let me know if you have any questions. 

Sincerely~ 

~~-
CMcL/gc 

CC: Mr. Bob Barker 
Mr. Devoe Gregory 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 

PCP~ mg/1 

0.14 

10.0 

0. 00011 

0.00020 

2.6 

TELEPHONES 1501 I 443-4271/443·2377 





e 
McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical Engineering Consultin 

UTILE ROCK 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

November 30, 1983 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

RE: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Six water samples were collected near the Arkwood plant on October 31, 1983, 
The results of pentachlorophenol analyses on these samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Runoff samples collected during October: No.1 
No.2 

Please let me know if you have any questions. 

Sincerely, 

til Jt~ ... _,_ 
Charles McLaug 

CMcL/gc 

CC: Mr. Bob Barker 
Mr. Devoe Gregory 

PCP, mg/1 

0.0046 

15.0 

0.00056 

0.0011 

2.0 
3.6 

FAYETIEVILLE 
J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

1810N. COLLEGE AVE. P.O. BOX 1229 FAYETIEVILLE, ARKANSAS 72702-1229 TELEPHONES (501) 443-42711443·2377 



-McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical E Co 

UTTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

October 17, 1983 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

RE: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Three water samples were collected near the Arkwood plant on September 30, 
1983. The results of pentachlorophenol analyses on these samples are as 
f<;>llows: 

Sample Description 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

peP, mg/1 

97 

0.0026 

0.0002 

No sample was collected from the railroad tunnel spring on this trip due 
to unusually high train traffic at the time of sampling. 

I have discussed the results of the spring sample with Mr. Barker of 
Arkwood who explained that they recently discovered that a crack in the 
floor of the treating room pit was apparently allowing some of the pit 
contents to leak from the pit. Since this became known, operational pro
cedures have been changed so that the pit is now kept pumped out as much 
as possible to minimize any leaking. In addition, Mr. Barker plans to, 
within the next two to three weeks, clean out the pit and seal the leak. 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72702-1229 TELEPHONES (501) 443-4271/443-23n 



We trust that this will meet with your approval. Please advise if you 
have any questions. 

Sincerely, 

P/1:(12 
Charles McLaughlin 

CMcL/kms 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 



• McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical Engineerin Consulti 

UTILE ROCK FAVETIEVILLE 
JAMES E. McCLELLAND, P.E. J.E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. VERNON D. ROWE, P.E. 

September 26, 1983 81-161 

Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Five water samples were collected near the Arkwood plant on 
September 7, 1983. The results of pentachlorophenol analyses on 
these samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Sediment sample at above spring 

Behren Well No. 2 

Behren Well No. 3 

Please let me know if you have any questions. 

Sincerely, 

~~-~ P.E. 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETIEVILLE, ARKANSAS 72702-1229 

PCP, mg/1 

0.029 

9.0 

6.0 

0.0022 

0.0033 

TELEPHONES (501)443-4271/443-23n 





-McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical E Consultin 

UTTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

1810 N. COLLEGE AVE. 

September 7, 1983 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

83-607 

Four water samples were collected near the Arkwood Plant on August 
1, 1983. The results of pentachlorophenol analyses on thes·e 
samples are as follows: 

Sample Description 

Railroad tunnel spring, south side, 
near east end 

Spring west of plant,south of 
county road 

Behren Well No. 2 

Behren Well No. 3 

PCP, mg/1 

0.011 

4.2 

0.00028 

0.0004 

During the next sampling period, we plan to collect and analyze 
some of the sediment in the spring's runoff streambed. it is 
possible, that due to the very low spring flow, that the last two 

Continued .... 

P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72:702-1229 TELEPHONES (501) 443-42:71/443-2377 



, • Mr. Doice Hughes 
ADPC&E 

• September 7, 1983 
Page 2 . . . 

samples collected from this source may have included sediment that 
had been contaminated in the past. These results should be available 
within thirty days. 

Please let me know if you have any questions. 

Sincerely, 

~1(.~P.E. 
Ct~cL/mkl 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 



"' ' • McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Civil, Environmental and Chemical Engineering Consulting 

UTILE ROCK FAYETIEVILLE 
JAMES E. McCLELLAND, P.E. J.E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. VERNON D. ROWE, P.E. 

July 12, 1983 81-161 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Six water samples were collected near the Arkwood Plant on June 
28, 1983. The results of pentachlorophenol analyses on these 
samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Run-off 

PCP, mg/1 

0.03 

10.0 

< 0.00005 

<0.00005 

0.87 

The well samples have shown continued improvement with no PCP 
detected in these latest samples. However, during the last two 
sampling periods, the spring samples have had increased 
concentration of PCP. While we do not know what caused these 
increases, we can suggest two possible contributing fa,ctors: 

Continued -

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETIEVILLE, ARKANSAS 72702·1229 TELEPHONES (501) 443-4271/443-23n 



' 1'- ... • 
Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

July 12, 1983 
Page • .••••••• 2 

( 1) heavy rains and higher groundwater flows in the spring 
months may have "washed out" some of the waste material which 
had been deposited underground at the plant in years past; and 
(2) the very low spring flows on June 28th may have provided 
lower dilution volumes than in the past thereby resulting in 
higher PCP concentrations. 

We plan to continue the sampling program at Arkwood over the 
next several months and will continue to inform you of the 
results. Meanwhile, please call if you have any questions. 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 





e 
McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical E neering Consultin 

UTILE ROCK FAYEnEVILLE 
JAMES E. McCLELLAND, P.E. J.E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S, VERNON D. ROWE, P.E. 

June 21, 1983 81-161 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Six water samples were collected near the Arkwood plant on 
May 27, 1983. The results of pentachlorophenol analyses on these 
samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end· 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Binam Well 

Please call if you have any questions. 

Sincerely, 

C(£~~~P.E. 
CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYEnEVILLE, ARKANSAS 7T/02·1229 

PCP, mg/1 

0.00047 

4.0 

0.00018 

0.00064 

0.00019 

TELEPHONES 15011443-4T/1/443·2377 





McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical En Cons 

LITILE ROCK FAYETIEVILLE 
JAMES E. McCLELLAND, P.E. J.E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. VERNON D. ROWE, P.E. 

May 13, 1983 81-161 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Six water samples were collected near the Arkwood plant on 
May 3, 1983. The results of pentachlorophenol analyses on these 
samples are as follows: 

1810 N. COLLEGE AVE. 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Binam Well 

Runoff 

P.O. BOX 1229 FAYETIEVILLE, ARKANSAS 72702-1229 

PCP, mg/1 

0.00038 

0.00064 

0.00024 

0.00023 

0.000088 

0.0028 

TELEPHONES (501) 443-4271/443-23n 



Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

Please call if you have any questions. 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

• 
May 13, 1983 
Page ••••••• 2 
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• McCLELLAND CONSULTING ENGINEERS INC. 

LITTLE ROCK 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

14 April 1983 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control & Ecology 
8001 National Drive 
P. 0. Box 9583 
Little Rock, AR 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Four water samples were collected near the Arkwood plant on April 1, 1983. 
The results of pentachlorophenol analyses on these samples are as follows: 

Sample Description 

Railroad tunnel spring, south side, 
near east end 

Spring west of plant, south of 
county road 

Behren Well No. 2 

Behren Well No. 3 

Please call if you have any questions. 

Sincerely, 

c#./c!~E. 
CMcL/mkl 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

PCP, mg/1 

0.0003 

0.0037 

< 0. 00005 

0.00015 

FAYETTEVILLE 
J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72702-1229 TELEPHONES 1501) 443-4271/443-23n 



McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
nmental and ical .. n.,lnoooron 

LITILE ROCK FA'i'ETIEVILLE 
JAMES E. McCLELLAND, P.E. J.E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. VERNON D. ROWE, P.E. 

March 1, 1983 81-161 

Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Four water samples were collected near the Arkwood plant on 
February 23, 1983. The results of pentachlorophenol analyses on 
these samples are as follows: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Please call if you have any questions. 

stilltt /1 
Charles MeL~~, P.E. 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETIEVILLE, ARKANSAS72702-1229 

PCP, mg/1 

< 0.00005 

0.0013 

~ 0.00005 

0.00059 

TELEPHONES (501) 443-42711443-23n 





'-McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical Consu 

LITILE ROCK FAYETIEVILLE 
JAMES E. McCLELLAND, P.E. J.E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. VERNON D. ROWE, P.E. 

February 4, 1983 81-161 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Four water samples were collected near the Arkwood plant on 
January 31, 1983. The results of pentachlorophenol analyses on 
these samples are as follows: 

1810 N. COLLEGE AVE. 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

PCP, mg/1 

* 

0.0069 

0.00054 

0.000098 

* Unable to sample due to nearby train derailment. 

P.O. BOX 1229 FAYETIEVILLE, ARKANSAS 72702-1229 TELEPHONES (5011443-4271/443-2377 



Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

Please call if you have any questions. 

Sincerely, 

&!-!:!~ P.E. 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

February 4, 1983 
Page ••••••••••• 2 
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e 
McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical Consu 

LITTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

January 31, 1983 

Mr. Doice Hughes 
Arkansas Department of 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

Pollution 

72209 

Four water samples were collected near the Arkwood plant on 
January 15, 1983. The results of pentachlorophenol analyses on 
these samples are as follows: 

1810 N. COLLEGE AVE. 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

P.O. BOX 1229 

PCP, mg/1 

0.0015 

0.0021 

0.00024 

0.00097 

FAYETTEVILLE, ARKANSAS 72702-1229 TELEPHONES (501)443-4271/443·23n 



Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

Please call if you have any questions. 

Sincerely, 

~~ ::6({.E. 
CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

January 17, 1983 
Page ••••••••••• 2 
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• McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical 

UTILE ROCK FAYETIEVILLE 
JAMES E. McCLELLAND, P.E. J.E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. VERNON D. ROWE, P.e. 

January 17, 1983 81-161 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Results of PCP analyses on water samples collected at Arkwood on 
December 14, 1982, follow: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Run-off 

PCP, mg/1 

0.00021 

0.0026 

<0.00005 

<O. 00005 

0.004 

No sample. was collected from the Binam. well since the residence 
is still vacant. 

1810 N. COLLEGE AVE, P.O. BOX 1229 FAYETIEVILLE, ARKANSAS 72702·1229 TELEPHONES (5011443·4271/443-23n 
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Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

January 17, 1983 
Page • ••.••••••• 2 

The run-off sample was collected by Arkwood in early December. 

Please call if you have any questions. 

Sincerely, 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 



• McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chem nee · 

LITTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. J.E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. VERNON D. ROWE, P.E. 

November 9, 1982 81-161 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Results of PCP analyses on water samples collected at- Arkwood on 
October 30, 1982, follow: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Run-off 

PCP, mg/1 

0.007 

0.007 

<o.oooos 

<0.00005 

0.010 

No sample~. was collected from the Binam well since the residence 
has been vacated and the water shut off. 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72702.-1229 TELEPHONES (501) 443·4271/443·2377 
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Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and ~cology 

November 9, 1982 
Page ••••••••••• 2 

The run-off sample was collected by Arkwood on October 28, 1982. 

Please call if you have any questions. 

Sincerely, 

d:f~n, P.E. 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 



• McCLELLAND CONSULTING ENGINEERS INC. 

unu ROC!< 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

October 19, 1982 

Mr. Doice Hughes 
Arkansas Department of 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

Pollution 

72209 

Environmental and Materials Testing 
1-n,,,,.n,nm.<=>nt<>l and Chemical ineeri 

81-161 

FAYETIEVILLE 
J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

Results of PCP analyses on water samples collected at Arkwood on 
October 9, 1982, follow: 

Sample Description 

Railroad tunnel spring, 
south side, near east end 

Spring west of plant, south 
of county road 

Behren Well No. 2 

Behren Well No. 3 

Binam Well 

PCP, mg/1 

0.046 

0.0047 

0.00026 

0.0001 

<o.oooos 

Heavy rainfall was received in Omaha on the day before the 
sampling, and both of the springs had greater flows than normal. 
This may account for the increase in PCP for these two samples as 
compared to the previous samples collected on August 23, 1982. 
It .~s encouraging, however, to note that the well samples 
continue to show decreasing PCP concentrations. 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETIEVILLE, ARKANSAS 72702·1229 TELEPHONES (501)443-4271/443·2377 



• 
Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

• 
October 19, 1982 
Page . .•...•..•• 2 

Please let us know if there are any questions or if anything 
further is needed at this time. 

Very truly yours, 

8.r~in, P.E. 

CMcL/paa 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 
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• McCLELLAND CONSUI:.TII\I'G, EN:GI.NEERS INC. . ; ~ 

.•"' -.'-... 

• Environmental and Materials Testing 
rpel'}t&l and Chemical Engineering Consulti 

LITTLE ROCK 
. 

... :;.' 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

September 29, 1982 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

In my correspondence to you dated August 31, 1982, I stated 
that a water well report and percolation test results would 
be forthcoming. Please find these documents enclosed. 

P.E. 

CMcL/paa 

Enclosure: Water Well Report 
Percolation Test Results 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 

FAYETTEVILLE 
J.E. McCLELLAND,.P.E. 
VERNON D. ROWE, P.E. 

1810 l'l· COLLEGE AVE. P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72702-1229 TELEPHONES (501) 443-4271/443-23n 





SEP 2 1982. 

··• ...... • --·----_STATE OF ARKANS~s~·:r----- ·- ·-~- ·_-..,.,--"""";~~:~··?--,..---,~-~-:·· 

::.. . '>.:· ·::- . . ..·.. . 'REPORT OF,WATER WELL CONSTRUCTION · · • 
~~-N~wWeii~Work-over Well __ Replac~ment Well~· ~ · ,.1. 1/1 /) /) t/ 

1
,, · .. 1 /1 ~ • / . . . ;_ . 

. . . . . .p· -v . _ ~ ~ NIJ/!. ~WtJc:dsCounty UJAD«..(' · 
Owner of Well 'ILA./Je.J<-:r-· · ~)c,b ~IS . · · (in which well is located! 

Col}trac~o~· ~r'?iJd. J-r. J..:,,._.j.~·"" ··C /1.5/· :·'" ... .Wellisnear CDnu17JI Road. __ 

Drill~r Narne and No. ~n>H /, .,t;;'Ai/'--' p:z.3"/2 ·c--=-· Section 0? Z T~~-ns~ip 
1 

:;t/,V Ra_n~e . ?f _t.£1_ _ 
Date Well was Completed .. ;:7- /7 ;_ e.:zf . Directions for Reaching Well: _yz...L!:t.._S'". OM t+h !It#~ 

:· : ·.:~<,. ,;:--'.·: · · .~:·:. ~ "' . j 
1 

, , • • (use permanent landmark) ' . ·" . •, . ' ~ __.. -v /. , ) '· ' 
· 1 .. Total Depth of Well ,.~~ Ft." ,J11/.. /J · ··· 

in feet 
·2. Water Producing Formation: . From· · 

. -A1,oY~. 0ff/e:r' ,;'.,.; F)1~o ·. 
1/ -*~e- :52o ~ 3.8:?'"' , 

Description and Color of Formation Depths· 
(sand, shale, sandstone, etc.) • from to 

:::!v / 3. Water Level Below Land Surface _ _.::,d!,~'L..~....~..<•_:...._ ___ _ 

4. Gallons per Hour .... --=~~c.f:'n:....... __ _ 

5. ~ell Disinfected w~;--~J,h;. ;;&'~ Er:t¥J!lte),£ 

6 .. Casing to t 5:"~ .Jf Ft. 
/X,. .A/c.:u-J 
0' 4 -::Jf'fJ?iameter 1.5-Laz..} Casing 

? - 7 
.,.Oca,l€::./?,;,e ?L % 

7. Cased with 

r;F~n;o,Je> 4AA-e .2? fbY .. 
-'f?~mJ~ /,;.,c v atmd flo 4?;- .. 

8. Cemented from----'--'--- Ft. to I 2/ Ft. 

1 
9. Use of Well: Domestic Irrigation Municipal Other 

Mail to: Committee on Water e onstructron, 2915 So. Pine Street, 
Little Rock, Arkansas 72204 

Form No. AWD-3 

CUSTOMER COPY 
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NORTH 
WATER SAMPLE LOC, 

, .. : 20001 :!: 4-15-82 

McCLELLAND CONSULTING ENGINEERS. INC. 
ARKWOOD 

little rock fayetteville 

OMAHA, ARKANSAS 



• Soils 
• Tree Farming 
• Research Data 
• Mine.ral Surveys 

THOMAS T. MILLARD 
CONSULT ANT SERVICES 

NATURAL RESOURCE INVENTORIES 

HARRISON, ARKANSAS 
7'2 6 0 1 

Phone 365-.3Z26 

SEP 2 91882 

• Real Estate 
• Farm & Ranch Land 
• Un.improved Lands 
• Recreation ~reas 

Se. Pl. :t ~ 1 qg'-

Y\It : ~i.- . Vi-I'W~~J~J,! .- k~~/.1./ , 
IBID ~ ~e_ ~ d . ClA:k. . , 

, Re: A RI!WatJ!J DR'AnJ!tGt- Rohkm 
~aiL. Pe.Yc..DLcthoN Da.:la .. 

~: JJh. t!_htLhL ~r- iaug_hLnJ PE {fiE . 

. ~ /A.!u_ ~ 'nrt;__v ~en_~ A_i.~f. 
/f~d ~£ ~~ ~ d~ ~~;;;. 
~en f:L gr-e~'J- 1 /L_, ARt-<uJ.t>tJD ~tU. _ . 

!fuu wi/J f2oi__ J .RAJMjuf ~ .UJai ~L-_ 
Yh!Lf1 ~ ~ fLJ ~ m, ~~M ~ 
~. JL iut ~ au_ kn_kail!A.Iitt a.-

'hd X ctnd_ ~ /Jnt ~. 

J ~ ~ +~ wd! nwr/!~ 
~ 

0~~~ 
~MJ.·rn~ 



• Soils 
• Tree Farming 
• Research Data 
• Mineral Surveys 

THOMAS T. MILLARD 
CONSULT ANT SERVICES 

NATURAL RESOURCE INVENTORIES 

HARRISON, ARKANSAS 
7 2 6 0 1 

Phone 365-3226 

I 

• Real Estate 
• Farm & Ranch Land 
• Unimproved Lands 
• Recreation Areas 

on 5;£ Oafa._ ~vt.,o/ahoh k.r.t_Aifi<WooD StLLCk 'yaYd DMAJ/.4/Jff. 

BA-se. rna.-p wale.r 5an--:p}e. Lllea.t,a~-..... :.-Dati ¥-;s--J-;_ 

$ 1 f e. # I Lfr't C £e yf~ f L-ouJi;h. OIA. f ')"',_/I t.U.:/' /ayj Ya;wten.fs . · 
Pevc. Va 1~ ._ 2 MlNt.t. +~!. -'·~-- ./ lJ1Lh. ·'·-!. -(Pv/Jfde ~o I:J?~ 
to J!eac.h ~~II.- So.tu.-,a. t,~y'"\ Po,~ r) 

Sire- #2 PYo.f;le.. aAd SotL hut'teyiaL s,;,;/ayio ),fe#l 
w i+A fA ,·VI I a LJCJ't" i.' ~/;__lc__ CJ h -~ lA v.fa c. e_ c l:>Y\ ta ,;_,I 'v,r 
St:.YY"\e- V~rl L. /a.d VJ1afey i a.'~ mixe?d w·,,~ PeV'\:~· ~s.,·J~~'-e-, 

' fey(., rafe. A f 2. 1./- J~e p - 2. M th = _ .. -/ l.\-\e..h. 

kford ~ck'e.J_ La(fev en S'-'YfaCt__1 flus Lt:tlfev 

flttLc. tt'co.. L Ld i rvtPeY v t D u..~ bo.r t> Yl /1' 3" f),.,·~ I<.. 

SoiL. P!"o:Jile. b.e.lou hatd Pa.c.k.ed La.dey )S s,·vn\lttY' 
to ~1te.. #I Jh SotL i'Haf~~·'ttL- 1 tlfPro"x.._ 7o1. J~ 

ar.r,/ar d.uf, L"t Jlalume_- Pe-rc ~ak-M:;..< de~~~_ 
X-~- /;n-M··'-···~ 

S 1fet' I #2. ~~tlf3 #" 

Oh r;;t_ fe.sh, Show 1-l Jllo,tf.. s,d....{j+tL .s-lack. ~av-o 
C a n C. a rr 't Vvt u.c.._?-. Wlor~ Sud OLe. d y~,·.,.., ccge.. -fJ,adt a-t 

Pte Sen r St.V\Cf!.. It has ().._ lle rc.r varl r; P~YC.., 'Yv..fe • 
1 u THOMAS-T.~MlLLARD-

~§~§Y&..-rANr IUVICII-NATURAL R 
§§I&. PI,H!OLATION I. WATER TESe:,~~URCES 

·~~ ~~St' ~lOG(, J.4AIUtiSON ••K 7 
, "'" • 2601 



THOMAS T. MILLARD 
CONSULT ANT SERVICES 

NATURAL RESOURCE INVENTORIES 

HARRISON, ARKANSAS 
7,2 6 0 1 

Phone 365-3226 ........ 

2. 

• Soils • Real Estate 

• Tree Farming • Farm & Ranch Land 

• Research Data • Unimproved Lands 

• Mineral Surveys • Recreation Areas 

.~LL tE s'f- /.JoLes - ). LJ. ~. OtZ. 'f>Th (1~$fs. tiJ.keYI ,Affe.R.) 
~ · ) So..fuvtth\!>h 
(Sou~ S1 oe o ~ r;.fac.l< yavo 

cIa..'! .f i /lei ~ ; 5S lH" ~ t') c clAY I;... t/..;:, A .-ea.--- rl. 2. cIa. ';t-
/s Ct.. h. ea. 1/i s llf't cia t fAa t has j, 5~6/ved J Y"t!J m +J..e 
h iah ~ YA tL L ,..,.,eSfar.e... ltre. ¥A~ f1 M~ tess t~a, I 1ivir1. 

Jt s tt e 5 - So i '- Pro:S;!f!. Simi IM -};;, Sde. # </-- ~ (1.1.'0 is b~oc.Jv-.. 
('). Y\ .J. 'iVa 1r h7o tt Led I s,Jt't c/a't fo c./a ';J- J.oVV1 p":'"-'r 
l.vhP/11'\ d"(' 0 ) Peyc... r\afe.. ~hNJ == L~'::>S thtvvt ltnc) .... 

S Lfc. H-lo 1£ ftd /u)~ IS th dtvec:f tA. li~JA V"MYI. t W /It, +J.e 
j l.SSUYe. t!J n fht.. .5tJu. ~ r2a~ T eY) J tr.f +-he_ 5fa.c.k ~ CL YD • 

.sdt~ 5o it... Pto:t\/e... Sim ·~Ja-r fo Site~ :It'-+ ethd #-s; ~cept 
L I a.'t w w.~ rnare. Maid- 0.111 cl st;c.l< tt· . 

fe_y(.. Y?o.fe_ S ~ = Le.ss t~~ I ~rv~~. 

fh e a f>oue. J S; te-:, W D u-f d be. Vt< J-ed O-S. Uev-a ~ ( !!)LJL 'f" 
feY mea b le.-. 

F/e{D DAtA CoMPLffED :::.Tv./'J-.J.t, lq/?<... 

;nviviAS T. MILLARD .,,A~~ 
CONSULTANT SERVICES-NATURAL RESCOURCES II ;11r 

SOIL PERCOLATION & WATER TESTING Ill _ .j. 
1125 WEST RIDGE, HARRISON( ARK!· 7260{ . ~(>II 



LITILE ROCK 

• . . 
McCLELLAND CONSULTING ENGINEERS INC. 

' 

Environmental ,and Materi~s +,esting 
, Environmental and Chemical Engineering :Consu 

. ' Ft-E~EVILLE • 

JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

~ • J.E. McCLELlAND, P.E. 
VERNON D. ROWE, P.E. 

August 31, 1982 

Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

In response to your request for certain information regarding the Arkwood 
plant and related environmental concerns, the following report is submitted 
for your consideration. 

HISTORIES OF BEHREN'S WELLS 

Discussions with Mr. Bill Arnold, well driller, and Mr. Bob Barker of 
Arkwood, revealed the following concerning Mr. Behren's wells: 

Well No. l. This well, which is located approximately 20 feet south of the 
Behren residence, is 150 feet deep and was drilled in 1965 or 1966. This 
was prior to the time well drilling records were required to be kept, but 
the practice at the time was to case a well one or two feet into solid rock, 
In this case, the well was probably cased about 20 feet deep and not 
grouted. Pumping tests indicated a yield of approximately 1/2 gallon per 
minute. Since a new well (Well No. 3) has been placed into service, Well 
No. 1 is now abandoned. 

Continu~d' -
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Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

August 31, 1982 
Page . ......... 2 

Well No. 2. Drilled in about 1978, this well is located in a field 
approximately 500 feet northwest of the Behren residence. This well is 
approximately 420 feet deep and was probably cased to a depth of 
approximately 80 feet. The yield was approximately 5 gallons per minute. 
Although we do not have a copy of the drilling log, it should be available 
if needed. 

Well No. 3. Last month Arkwood drilled a new well for Mr. Behren 
approximately 100 feet south of his house. This well was drilled 580 feet 
deep and is now connected to the house plumbing, thus replacing Well No. 
1. A copy of the drilling log for Well No. 3 will be forwarded to you 
when available. 

RESULTS OF WATER SAMPLE ANALYSES 

Wells and Springs. A summary of pentachlorophenol analyses performed on 
recent well and spring samples is attached. Groundwater contamination by 
PCP has apparently decreased significantly over the past few months. 

Plant Yard Stormwater Runoff. Arkwood recently collected a sample of 
rain runoff from the plant yard on August 13, 1982. This sample 
contained 0.037 mg/1 PCP. 

Walnut Creek. A sample from Walnut Creek, approximately 5 miles east of 
Arkwood was collected on August 23rd. This sample contained 0.0002 mg/1 
PCP apparently indicating there is very little stream contamination 
resulting from Arkwood1s operation. 

Sludge Impoundment on Railroad R/W. On July 26, 1982, a sample of the 
liquid in this impoundment was collected and analyzed and found to contain 
0. 24 mg II PCP. This sample was taken from the surface which was 
covered with an oily film. The depth of the liquid was approximately one 
foot. Wastewater flow to this impoundment has ceased, and surface 
drainage from the plant yard has been diverted so that it no longer passes 
into this area. 

GEOLOGY REPORT 

We have attached a copy of a letter and a report from Mr. Thomas Millard 
concerning the geology in the vicinity of the Arkwood plant. Mr. Millard 
believes, as we all had previously suspected, that PCP contamination of 

Continued -
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Mr. Doice Hughes August 31, 1982 
Arkansas Department of Pollution 

Control and Ecology 
Page . ......... 3 

the groundwater originated from the two sludge disposal sites on the 
property rather than by percolation from the surface of the yard in 
general. Copies of the results of percolation tests conducted by Mr. 
Millard will be forwarded to you at a later date. 

PHYSICAL IMPROVEMENTS 

Arkwood plans to begin immediately the construction of the three items 
proposed in my May 26, 1982, correspondence to you. In addition, the old 
sludge disposal sump at the east edge of the yard has been capped with a 
one to two foot layer of cherty clay material in an effort to prevent 
surface runoff from being retained in the sump and allowed to travel to 
the groundwater through rock fissures. Rerouting of the surface drainage 
in this area is also planned so as· to eliminate runoff from off-site flowing 
across the old dump site and the plant yard in general. It is Arkwood's 
intention to immediately begin implementing all of the improvements 
discussed herein and to have them completed by the end of the year. 

PROPOSED NEW PROCESS 

Arkwood is presently considering adding a waterborne treating system to 
their plant. Such a system, along with a proposed oil/water separator 
would permit wastewater resulting from the oil based process to be utilized 
in the waterborne system, thereby reducing the overall plant process 
wastewater to essentially zero. 

We hope you will find the above information satisfactory. If you need 
anything further at this time, please contact us. 

Charles McLaughli 

CMcL/paa 

Enclosure: Summary of PCP Analyses 
Geology Report 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 
Mr. Mike Bates 



SUMMARY OF PENTACHLOROPHENOL ANALYSES 
ARKWOOD 

OMAHA, ARKANSAS 

Sample Description Sample Dates and PCP Values, 

4/14/82 6/29/82 7/26/82 

Railroad tunnel spring, 5.6 0.0042 0.00023 
south side, near east end 

Spring west of plant, south 8.3 2.7 0. 0134 
of county road 

Well behind Behren residence 5.6 o. 48 * 
(No. 1 - 150' deep) 

Well in B ehren field < 0. 005 o. 0013 ** 
(No. 2 - 400' deep) 

New Behren Well, 7/82 0.00032 
(No. 3 - 580' deep) 

Well behind Binam residence < 0. 005 0.00048 0.00017 

* Pump and piping removed from well, no sample collected. 
** Sample bottle broken during shipment. 

mg/1 

8/23/82 

0.00023 

0.0015 

* 

0.00035 

0.0004 

0.00039 
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THOMAS T. MILLARD 
CONSULTANT SERVICES 
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HARRISON, ARKANSAS • 
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• McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
, Environmental and Chemical Consultin 

LITTLE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L,S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

, 

May 26, 1982 

Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Arkwood 
Omaha, Arkansas 

Dear Mr. Hughes: 

81-161 

This letter will provide you with an update on the situation at Arkwood 
relative to: (1) improved operational procedures now being practiced; (2) 
proposed physical improvements which will further minimize release of oil and 
pentachlorophenol into the environment; (3) the water and soil sampling 
results available to date; and ( 4) proposed continued water sampling. 

OPERATIONAL PROCEDURES 

Since you and Mr. Bates visited the Arkwood plant in January, several 
operational procedures have been adopted which have resulted in a drastic 
reduction in the quantity of oil released during the wood preserving process 
and subsequent product storage. These measures include the following: 

1810 N. COLLEGE AVE. 

1. The drain line from the sump under the treating cylinder door 
has been opened up. Each time the cylinder door is opened, 
released oil is caught in a container and manually transferred 
to the oil work tank, then reused. Any of the oil which is . 
not captured in this manner enters the sump and flows back 
into the treating room floor pit where it is contained prior to 
being pumped to the sludge tank. 

P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72702·1229 TELEPHONES (501) 443·4271/443·23n 
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Mr. Doice Hughes 
Arkansas Department of Pollution 

Control and Ecology 

May 26, 1982 
Page .••••.• 2 

2. The initial air pressure and the vacuum time have been 
increased during the treating process. This results in 
essentially all of the excess oil in the treated products being 
removed prior to their withdrawal from the cylinder, thereby 
eliminating practically all of the 11 bleeding 11 which previously 
occurred. 

3. The plant operating personnel have received instructions on 
general housekeeping measures aimed at preventing spills of 
any kind. The results of these efforts can be seen in the 
improved appearance both in and around the treating building. 

In addition to the above, the source of the contamination of the steam 
condensate was found and eliminated from the discharge north of the office 
building. It was determined that the steam operated jet vacuum pump was 
picking up pentachlorophenol from the treating cylinder. This contaminated 
condensate is now being returned to the water tank instead of being 
discharged. This is recognized as a temporary measure until a comprehensive 
wastewater management program is implemented. Presently the only discharge 
north of the office building is the boiler blow down. 

PROPOSED IMPROVEMENTS 

The following items are proposed for immediate implementation at Arkwood. 

1. Seal the opening in the rock formation adjacent to the treating 
building. This would be done with a reinforced concrete slab 
and would prevent any future accidental spills or surface 
runoff from entering the opening. 

2. Construct a concrete drip pad in front of the treating 
cylinder. This would drain back to the sump under the 
treating cylinder door. 

3. Grade the area around the drip pad to preclude future 
stormwater drainage across that area • 

. These three items are seen as necessary first steps in any overall wastewater 
management system to be planned at Arkwood. It is believed that these 
improvements .along with the present production curtailment due to the 
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Mr. Deice Hughes 
Arkansas Department of Pollution 

Control and Ecology 
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economy (production is less than 50% of that one year ago) will greatly reduce 
the possibility of groundwater and surface water contamination in the near 
future. 

SAMPLING RESULTS 

Soil. The objective of studying the soil conditions at the plant site was to 
determine the likelihood of groundwater contamination resulting from the 
practice of storing treated products on the open plant yard. The entire 
plant yard area is constructed of cherty clay fill material obtained on-site and 
compacted by years of heavy equipment traffic. A sample of the fi12.~erial was 
collected and found to have a permeability coefficient of 4. 5 x 10 em/ sec. 
The results of the analysis are attached. Three individual sites on the 
treated products storage yard were randomly selected for investigation. At 
each of these locations, it could be seen that the soil surface was obviously 
contaminated with oil. 

However, from two to six inches below the surface, no evidence of oil 
contamination could be seen at any of the sites. The storage yard has 
adequate surface drainage and, being constructed of material with low 
permeability, very little percolation to groundwater is thought to occur. 
While it is recognized that the contaminated soil in the treated products 
storage yard has resulted in some contaminated runoff water, it is very 
unlikely that this situation has contributed to any groundwater contamination. 

Water. The objective of the water sampling done to date was to verify 
pentachlorophenol contamination of spring water entering the railroad tunnel 
adjacent to the plant site and to sample known wells and springs in the 
immediate vicinity of the plant. 

Attached are two sheets showing water sample locations and results of 
pentachlorophenol analyses. As can be seen, three samples, No. 1, No. 2, 
and No. 3, were found to be contaminated. These three samples were from 
sources south of the railroad track and within i mile of Arkwood's treating 
plant. Sample No. 3 is from the only known contaminated source with any 
apparent likelihood of being used as a drinking water supply. The owner of 
that property stated at the time of sampling that the well was not used for 
drinking purposes since contamination had been suspected. Instead, a second 
well on the property (which is not contaminated, Sample No. 7) was being 
utilized for that purpose. 
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Arkansas Department of Pollution 

Control and Ecology 

PROPOSED WATER SAMPLING 

• 
May 26, 1982 
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In view of the contaminated groundwater that is now known to exist in the 
vicinity of the wood preserving plant, it is proposed that water sampling 
be continued. This will make it possible to monitor the contamination over a 
period of time, and hopefully within approximately six months will provide 
enough data to determine whether or not an extensive geohydrologic survey 
should be conducted. 

Specifically, it is proposed that the following sources be sampled on a monthly 
basis and analyzed for pentachlorophenol: 

Source 

Railroad tunnel spring 
Spring northwest of Arkwood 
Binam well 
B ehren well No. 1, house 
Behren well No. 2, field 

SUMMARY 

Sample No.-4/15/82 Survey 

1 
2 
6 
3 
7 

In summary, Arkwood's immediate goal is to m1n1m1ze any future contamination 
of groundwater or surface water by: (1) process modifications; (2) improved 
housekeeping; and (3) site drainage improvements. Additionally, regular 
monitoring of the water sources listed above will provide data useful in 
determining a future course, of action relative to the contaminated 
groundwater. 

If you have any questions after reviewing the above, please let us know. 

Very truly yours, 

~~t!..E. 
CMc:lrh 

Enclosure 

cc: Mr. Bob Barker 
Mr. Devoe Gregory 
Mr. Mike Bates 

. I, 



• STATE OF ARKANSAS • DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 

?HONE: (SOl) 562-7444 

February 19, 1982 

Don Beavers 
Director 

8001 NATIONAL DRIVE 
LITTLE ROCK, ARKANSAS 72209 

United Transporation Union 
Suite 602, 
1515 West 7th Street Building 
Little Rock, Arkansas 72202 

Dear Mr. Beavers: 

,-, 

I would like to thank you for the concerned interest you have shown 
in regard to the situation near Crickett. This Department is aware 
that the problem still exists and we are currently working with the 
responsible party in an effort to abate the contamination. 

A private engineering firm has been retained by the responsible party 
to determine, among other concerns, the source and extent of the 
contamination in the railroad tunnel and to accomplish the necessary 
cleanup. The site was visited on January 25 and 26, 1982 by Doice 
Hughes, Inspection Engineer with ADPC&E and myself. We also met with 
the consulting engineer in charge of the project to discuss items 
which should be incorporated into the Schedule for Action which has 
been submitted to this office. Work on this project is underway, 
however, before any cleanup can be started the source of the con
tamination must be located. When this is accomplished decisions must 
be made as to how to eliminate or treat the discharge, etc. 

This is a very complex project, as I am sure you understand, and one 
which may take some time to complete. Please be assured that this 
office will remain in close contact with the responsible party and 
will continue to make periodic monitoring inspections throughout the 
project. 

If I can be of further assistance to you, please feel free to contact 
me. 

Sincerely, 

Mike Bates 
Hazardous Waste Inspector 
Compliance Branch 

MB/rlb 

cc: Doice Hughes 
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Mr. Mike Bates 
Compliance Branch 

February 11, 1982 

Department of Pollution Control and Ecology 
8001 Natural Drive 
Little Rock, Arkansas 72209 

Dear Mr. Bates: 

DON R. BEAVERS, Director 
Suite 602 
1515 West Seventh Bu1lding 
Little Rock, Arkansas 72202 

~7 

'/-'/' 
..,L. f-€.. 

Please refer to your letter of October 23, 1981 to my office 
concerning your inspection of chemicals in a railroad tunnel near Crickett, 
Arkansas. 

I continue to receive information from railroad crews operating 
through this tunnel that the problem still exist. In fact, the recent heavy 
rain and snow seem to have increased the discharge of chemicals into the 
ditches inside the tunnel. 

In that nearly 4 months have elapsed since your investigation, 
I was hoping a solution to the matter would be forthcoming. Please advise 
my office as to current s·tatus. 

Thanking you in advance, I am 

Sincerely, 

._..__ .... _ 
·non R. Beavers 



February 11, 1982 
LR82-501 

• 
McClelland engineers, inc.:·gcotcchnical consultants 

P 0. Box 5239: 10501 Stagt>coOJch Road. Lottie Roo;l-:, ArkOJnsOJs 72215 
Tel. 501 I 455-2536 

McClelland Consulting Engi~eers, Inc. 
1811 Colle9e Avenue 
P.O. Box 1229 
Fayetteville, Arkansas 

ATTENTION: Mr. R. Wayne Jones, P.E. 

REFEREi,CE: Falling-head Permeability Test for 
Arkwood Wood Products, Inc. 
Omaha, Arkansas 

Gentlemen: 

Presented here are the results of the falling-head perQeability test 
conducted for the above referenced project. 

Coefficient 
of Permeability {k): 

Unit dry weight 
as compacted: 

Hoisture content 
at compaction:· 

4.5 -6 
x 10 em/sec 

90.6 pcf 

21.6% 

The soil was compacted in a 4-in. diameter mold using Standard Proctor 
compactive energy_ A lower permeabilit:y "l:alue would likely be obtained at a 
higher compactive energy. 

Very truly yours, 

McCLELLAND ENGINEERS, INC. 
~ "'_/ . . /·: ;· (7 ___ /' /'"'/~ 

/'-~vr-~/1:_. {c-·t:-___..Lc}· 
Richard E. Ackley, P.E. 

REA/mp 

Copies Submitted: l-lcClclland Consulting Engineers, Inc. 
· Attn: Mr. R. Wayne Jones, P.E. 

(3) 
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Sample No. 

1 

2 

3 

4 

5 

6 

7 

8 

• 
RESULTS OF PENTACHLOROPHENOL ANALYSES 

Arkwood 
Omaha, Arkansas 

(Sampled April 14, 1982) 

Location 

Railroad tunnel spring, south 
side, near east end 

Spring west of plant, south of 
county road 

Well behind Behren residence 
(No. 1 -. 150' deep) 

Spring behind old cannery 

Spring under railroad tracks, 
west of plant, north of 
county road 

Well behind Binam residence 

Well in Behren field 
(No. 2 - 400 1 deep) 

City water from Scroggins 
residence at Highway 65 and 
Arkwood Road 

Pentachlorophenol, mg /1 

5.6 

8.3 

5.6 

< 0.005 

< 0.005 

< 0. 005 

< 0. 005 

< 0. 005 



.. • McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
ronmental and Chemical Consu 

UTILE ROCK 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

December 17, 1981 

Dr. Robert E. Blanz 
Deputy Director 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Mass Merchandisers, Inc. 
Arkwood Plant 
Omaha, Arkansas 

Dear Dr. Blanz: 

As I mentioned to you today by telephone, the chart which 
was enclosed with my letter to you dated December 16, 1981, 
does not properly correspond to the written schedule. The 
written schedule is correct so please replace the chart with 
the one that is attached. 

We regret any inconvenience this may have caused. 

Very truly yours, 

d'Qd./L 
Charles M~ughlin, P.E. 

CM: lrt 

Enclosure 

cc: Mr. Devoe Gregory 

FAYETIEVILLE 
J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

1810 N. COLLEGE AVE. P.O. BOX 1229 FAYETIEVILLE, ARKANSAS 72:702-1229 TELEPHONES (501) 443-42:71/443·23n 
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SCHEDULE FOR ACTION 
Wood Products Division 

Mass Merchandisers, Inc. 
' Arkwood Plant 

O!flaha, Arkansas 

1982 1983 

ITEM JAN FEB MAR APR MAY JUN JUL' AUG SEP OCT NOV DEC JAN FEB MAR APR HAY JUN JUL AUG SEP OCT NOV 

1. Provide proper storage and disposal of 
hazardous wastes. (Begin January 1, 19B2). 

2. Sample all known wells and springs within 
'<mile of wood treating operation (January, 

~ ~ 1982), and develop extensive {roundwatcr 
monitoring plan, if required March, 1982). 

3. Plan on-site and off-site clean up of con-
taminated soil and water (February 1 to April, 
30, 1982). 

4. Clean up on-site and off-site contamineted 
soil and water (Hay I, 1982 to Dec. 31, 1983). 77 7 7 77 7 / ;';' / ;'// / / 

5. Prepare Spill Prevention Control and Counter- rzz:z measure Plan (SPCC) (February, 1982). 

6. Conduct engineering study (February 1 t.o 
Apri 1 30, 1982). 

7. Prepare hazardous waste management plans, if 
required. (March 1 to April 30, 1982.) 

8. Prepare detailed plans and specificatio~s for 
needed improvements. (June 1 to Sept. 30, 1982.) 

9. Construct new facilities, if required. 
( llovember 1, 1 ~82 to f1ay 31, 1983.) 

10. Operate in compliance with environmental regu-
lations. (Begin July 1, 1983.) '' 

/ _. 
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McCLELLAND CONSULTING ENGINEERS INC. 

Environmental and Materials Testing 
Environmental and Chemical En 

UTILE ROCK FAYETTEVILLE 
JAMES E. McCLELLAND, P.E. 
FRED NIELSEN, R.L.S. 

J.E. McCLELLAND, P.E. 
VERNON D. ROWE, P.E. 

1810 N. COLLEGE AVE. 

December 16, 1981 

Dr. Robert E. Blanz 
Deputy Director 
Arkansas Department of Pollution 

Control and Ecology 
8001 National Drive 
Little Rock, Arkansas 72209 

Re: Mass Merchandisers, Inc. 
Arkwood Plant 
Omaha, Arkansas 

Dear Dr. Blanz: 

81-161 
Fayetteville 

On behalf of the Wood Products Division of Mass Merchandisers," ~nc,, 
we are submitting herewith'a proposed 11Schedule for Action 11 outlining 
steps to be taken to bring the Arkwood plant into compliance with 
existing environmental regulations. This schedule is being submitted 
in accordance with the request you made on October 22, 1981, during a 
meeting with representatives of Arkwood and McClelland Consulting 
Engineers, Inc. As you will recall, during that meeting Arkwood indi~ 
cated their desire to comply with the regulations, and after discussing 
the current economic situation within their industry, expressed hope 
that a compliance schedule would be approved which would be realistic 
in terms of Arkwood 1 s present financial condition. · 

It is hoped that the enclosed schedule will meet with your approval. 
Please let us. know if you need any further information at this time. 

Sincerely, 

dfR/J/ 
Charles MeL~~ P.E. 

Enclosure 

cc: Mr. Bob Barker 

CM: 1 rt 

P.O. BOX 1229 FAYETTEVILLE, ARKANSAS 72702-1229 TELEPHONES (5011 443-4271/443-23n 
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SCHEDULE FOR ACTION 

Wood Products Division 
Mass Merchandisers, Inc. 

Arkwood Plant 
Omaha, Arkansas 

1. Provide disposal of hazardous wastes. (Begin January 
1, 1982 . Contract with a permitte hazardous waste transport/treat/ 
dispose facility to remove Arkwood•s hazardous wastes. (Disposal require
me.nts may bt: modified in the near future if the quant·ity of wastes 
generated can be reduced below the limit for a small quantity generator~) 

2. Sam le all known wells and s rings within 1/4 mile of wood treating 
operation. January, 1982 If any groundwater contamination attributable 
to Arkwood is detected then formulate a monitoring plan by March 31, 1982, 
aimed at determining the extent of subsurface contaminant migration. 

3. Plan on-site and off-site clean up of contaminated soil and water. 
(February 1, to April 30, 1982.) Identify speci"fic areas requiring clean 
up and estimate the quantity of contaminated sofl and water to be removed. 
Evaluate various methods of accomplishing the clean up, and adopt a 
specific plan. 

4. Clean up on-site and off-site contaminated soil and water. (May l, 1982 to 
December 31, 1983.) Remove contaminated so1 I and water and provide proper 
disposal by contracting with a permitted hazardous waste transport/treat/ 
dispose facility. · 

5. Prepare Spill Prevention Control and Countermeasure Plan. (February, 1982). 

6. Conduct engineering study. (February l, to April 30, 1982:) Perform a 
detailed engineering study with thf! followin!7! objPctives: 

A. Identify the sources and quanttttes of wastewater and ba,zardous 
waste generated. · 

B. Evaluate possible waste reducti.on measures. tncluding recovery and 
reuse of creosote and pentachlorophenol. ' 

C. Determine if Arkwood wl.ll qualify as a small qua.ntHy generator 
of hazardous waste as a result of reducing the. quantHy of waste 
generated. 

D. Evaluate the feasibility of using impervious drip pads for treated 
products. 



~~- -~~ ~----~~~-------------

E. Evaluate the need for S;torm water dtversjon 1;\nd/or re:tenti_on 
faci 1 iti es .. 

F. Evaluate the need for a. wastewater treatment faci:l tty·.. lf 
needed, cons·ider treatment a 1 ternati.ves ~ and prepare· prel i.mi.nary 
construction cos.t esttmates·. · 

7. Pre are hazardous waste management lans if re uired. (March l to 
April 30, 1982 . Should it be determined that Arkwood will not qualify 
as a small quantity generator of hazardous waste, prepare a Contingency 
Plan, a Closure Plan, and a Waste Analysis Plan. Also a develop a 
reporting and recordkeeping program and a personnel training program. 

8. frepar~~etailed plans and s ecifications fgr needed ~mprovements. 
(June l, to September 30, 1982. Based upon the results of the 
engineering study, prepare construction contract documents for the 
needed improvements. 

9. Construct new facilities, tf required. {November 1, 1982 to May 31, 
1983.) 

10. Operate fn compliance with environmental regulations. (Begin July 1, 
1983.) 



• STATE OF ARKANSAS •• DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 
8001 NATIONAL DRIVE 

LITTLE ROCK, ARKANSAS 72209 

PHONE: (501) 562-7444 
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November 5, 1981 

Johnny Quinn 
McCelland Consulting Engineers, Inc. 
P.O. Box 1229 
Fayetteville, Arkansas 72701 

Dear Mr. Quinn: 

Enclosed are the results of the sampling of October 6, 1981 and 
a description of the sample points. Please refer to the enclosed 
sketch to better locate sample point #5 (indicated on sketch as 
AS). 

If I may be of any help, please call. 

Sincerely, 

\ ! 
( /• \ Li I 

v ~ ... .c. 

Mike Bates 
Hazardous Waste Inspector 
Compliance Branch 

MB/rlb 
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ARKANSAS DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 

MEMORANDUM 

TO 

FROM 

Mike Bates, Hazardous Waste Inspector, Air and Hazardous Waste 

Jay Justice, Hazardous Waste Chemist, Technical ServicesdJ~ 
DATE November 5, 1981 

SUBJECT: Results From Analysis of Samples Taken at Arkwood on 
October 6, 1981 

~rt~ Water //4 Water 

Pentachlorophenol 21 ppm Pentachlorophenol <0.01. ppm 

119 Sediment Ill Sediment 

Pentachlorophenol 5600 ppm Pentachlorophenol 30,000 ppm 

115 Water /12 Sediment 

Pentachlorophenol 2.8 ppm Pentachlorophenol 23,000 ppm 

116 Water /13 Water 

Pentachlorophenol 3.4 ppm Pentachlorophenol 18 ppm 

117 Water 

Pentachlorophenol 2.0 ppm 

dp 



A. Site Name 

C. City 

12MAHII 
. G. Site Operator Information 

1. Name 

• 
RCRA INSPECTION 

I. SITE IDENTIFICATION 

B. ·Street (or other identifier) 

D, 0, .B?! >c. 1'19 
D. State E. Zip Code F. County Name 

~~~ . ~Z~22. B()Ot? <2.. 

.. 
2. Telephone Number 

--------------------------~-----------------------------------------------------------------
3. Street 4. City 5. State 6. Zip Code 

H. Site Description 

I. Latitude (deg.-min.-sec.) Lon9itude (deg.-min.-se~.} 
J. Type of Ownership 

l. Federal _____ 2. State 3. County· 4. Municipal 5. Private 

K. ~1. Generator _____ 2. Transporter _____ 3. Treatment 4. Storage 5. Disposal 

INSPECTION INFORMATION 

A. Principal Inspector Information 
1. Name 2. Title 

----~~~--~~~~--------~------------------------------~;.r~.r~~-~~~~~---
3. Organization 

4Dfct£ 
8 .. Inspection.Participants 

·~ob <bt:tu-k~r-

4. Telephone No. (area code & No.) 

SO!- 5'-'~- '>LJlW 

"/ 
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STATE OF ARKANSAS ' DEPARTMENT OF POLLUTION CONTROL AND EC'OLOGY 
8001 NATIONAL DRIVE 

LITTLE ROCK, ARKANSAS 72209 

PHONE: (501)· 562-7444 

October 23, 1981 

Bob Barker 
Mass Merchandisers, Inc. 
Highway 43E 
Harrison, Arkansas 72662 

RE: Arkwood, Inc. 

Dear ~.r. Barker: 

This is to confirm our meeting of October 22, 1981. The meeting 
was attended by representatives of Arkwood, McClelland and ADPC&E. 
The purpose of the meeting was to discuss the problem at the Arkwood 
woodtreating plant near Omaha, Arkansas. 

The outcome of the meeting was that a study plan was agreed to be 
submitted to this office within 60 days. The plan is to outline 
the problem areas, propose a plan of action to correct the problem 
and contain a time frame for implementation of the corrective actions. 
The analysis results of our samples will be provided to you as soon 
as they are available. 

I would like to thank you for the cooperative attitude that has been 
shown and I look forward to working with you on this project. If 
I may be of any assistance to you, please contact me. 

Sincerely, 

I. '11 l;> __ /.1 __ _ 

~~ 

l1ike Bates 
Hazardous Waste Inspector 
Compliance Branch 

MB/rlb 



ARKANSAS DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 

MEMORANDUM 

TO: Bob Blanz, Deputy Director 

FROM: Mike Bates, Hazardous Waste Inspector~ 
DATE: October 12, 1981 

SUBJECT: Arkwood, Inc. at Cricket (South of Omaha) 

Arkwood, Inc. of Omaha is located on 15-20 acres in Sec. 27 T21NR21W in Boone 
County, Arkansas. The business consists of a millwork shop, a woodtreating 
operation using pentachlorophenol and cresote and the storage of the treated 
wood products before sale. 

David Orr of our Fayetteville office received a complaint about "bad looking 
water coming from a spring inside a railroad tunnel adjacent to the Arkwood 
property" and made an inspection along with the Boone County Sanitarian, Mike 
Youngblood on June 19, 1981 (see Attachment "A"). David took three water 
samples at the railroad tunnel, please refer to attached analysis (Attachment 
"B ") • 

.. 
Arkwood, Inc. notified under RCRA as a generator of hazardous waste. I visited 
the site on October 5 and 6, 1981, for the purpose of conducting an interim 
status standards inspection and to follow-up the initial complaint. 

Arkwood was founded and originally operated by H. C. Ormand in the early 1960's 
(approximately 1962). Mr. Ormand leased the process and land to Mass 
Merchandisers, Inc. of Harrison in the mid 1970's. Mass Merchandisers are 
the current operators of the site. Their representatives, Bob Barker and Devoe 
Gregory of the Wood Products Group, supplied the background information for 
this report during a meeting on October 6, 1981. 

The wastes from the wood treating operation, according to Mr. Barker and Mr. 
Gregory, were dumped into a cave at the treating plant from the beginning of 
the operation to around 1970 when the cost of the treatment chemicals forced 
a recovery system to be employed. The cave was covered by boarding the entrance 
up and covering it with a layer of dirt (the entrance is flush with the ground 
surface). Currently the wastes consists of the wash down of the treatment 
room floor and the cleaning of the treatment cylinder between the use of penta 
and cresote. These wastes are accumlated in a tank and then spread over the 
storage yard for use as dust control. Mr. Barker estimated they generate ap
proximately 500 gallons/year (6-7000 lbs/year) of these wastes. Steam is also 
used in the treatment process, the steam is said to be reused in the process, 
some is bled off to discharge behind the office building adjacent to Missouri 
Pacfic railroad. 

Arkwood could be classified as a Small Quantity Generator, according to the 
generation amounts furnished by Mr. Barker, if they dispose of their waste 
properly. Arkwood is presently disposing of their waste improperly by spread
ing the material for dust control and by dumping it in several places at the 
northeastern end of their property near Highway 65. The frequency of these 
"dumps" are approximately every three weeks according to a Roy Horn, treatment 
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plant manager. The area around the treatment plant is saturated with the 
treatment chemicals. There are pools of oily material around the treatment 
cylinder and the storage tanks. The tanks are not diked (with the exception 
of the raw penta storage tank) nor is there any other type of containment to 
prevent the washing of the oily substances off-site during rains. The storage 
yard where the treated wood products are taken to 11cure11 is saturated in many 
areas with what appears to be the treatment chemicals leaching from the wood 
products. Mr. Horn indicated that this saturated soil is scooped out period
ically and piled up along the entrance road when the storage areas get too 
mushy to operate the machinery. 

The steam bleed off discharge, as mentioned ~bove, exists on the slope behind 
the office building. The slope below the discharge pipes is oil stained; at 
the base of the stained area there is an impoundment which contains a black 
oily looking liquid. Mr. Horn said that nothing was discharged through the 
pipes except steam and that nothing had been put in the impoundment for years. 
The impoundment is approximately 15'X40', depth unknown. There was approximately 
2' of freeboard with no evidence of overtopping. The impoundment is located 
adjacent to the Missouri Pacific railroad and approximately 400' northwest 
of the railroad tunnel mentioned in the initial complaint. 

The tunnel lies in a northwest/southeast line and is approximately 1/2-3/4 
of a mile in length. There is a construction crew working on the northwest 
entrance of the tunnel to widen it. They have been working on the tunnel since 
the first of the year, the work has reportedly involved a considerable amount 
of blasting. Gary Benham, with the construction crew, accompained me into 
the tunnel on October 5, 1981. There are three springs inside the tunnel; 
the first of which (approaching from the northwest) is located about halfway 
through the tunnel on the northern side. The other two are located in the 
southeast one-third of the tunnel, discharging from the south side of the tun
nel. The first two springs discharge through pipes imbedded in the tunnel 
wall approximately 20-30' above the tracks. The southeastern most spring, 
breaks out near the roof. Mr. Benham stated that the crew complained that 
the spray from the springs burned their eyes. 

The water in the ditches along the tracks was brown in color and had a dark 
brown to black film on the surface. The tunnel walls and sides of the ditches 
were oil stained. Both ditches showed signs of contamination, however, the 
southern ditch appears to be more heavily contaminated. 

The southern ditch flows southeasterly from the tunnel for about 1000' before 
it drops off into a depression formed by the points of two ridges intersecting 
the railroad. The trees growing in the bottom of this depression had oil 
stains on them up to 12' above the present level of the water (with oil film). 
This depression is the receiving point of three dra~nage patterns (see Attachments 
"D" and "E"). I did not observe a drainage point out of the depression under 
the railroad. This depression could possibly be a sinkhole. Mark Witherspoon 
of our staff agrees with this possibility but indicated that a closer study 
would be needed to confirm it. 
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The northern ditch also flows in a southeasterly direction for about 1000' 
before turning north and dropping sharply to intersect Walnut Creek on the 
eastern side of the railroad. The tunnel springs appear to be supplying most 
of the water in Walnut Creek at the present time. The creek bed is dry 
approximately 600 1 downstream from the point where the tunnel spring water 
intersects the creek. The rocks in the dry bed of Walnut Creek are tinted 
brown whereas the rocks of an intersecting intermittent stream from the northeast 
(dry also) are not. This could be an indication of the past flow of contaminates 
down Walnut Creek. 

Nine samples were taken during the inspection. Locations of the samples are 
shown in Attachments "C" and "D", sample description on Attachment "F". Sample 
analysis for pentachlorophenol and cresote should be available around October 
14th. Numerous photographs were taken and will be furnished when processed. 
The Arkwood property lies on the Pitkin limestone formation. The contaminated 
water flows southeast from the railroad tunnel to an area underlain by the 
Powell Dolomite and the Cotter and Jefferson City Dolomites. These formations 
are typically intermittently solutionized along jointing patterns. Solution
ization may be retarded due to the chert content. 

Omaha city water extends along Highway 65 for about one mile south of Arkwood. 
This according to Ralph Scroggins who owns the house and mobile home at the 
intersection of Highway 65 and the road leading to Cricket. Mr. Scroggins 
also said the city lines do not extend off of Highway 65 very far. There are 
approximately 14 homes which use individual wells as drinking water within 
a mile radius of Arkwood, assuming that all of the residences within the city 
limits are on city water and discounting the homes along Highway 65 which 
should also be on city water. 

The Omaha city water supply is a well located in the NE~, NE~ Sec. 27T21NR21W, 
inside the city limits near the Post Office. This well is also within one 
mile of the site, the total depth of the well is 1315' with a casing depth 
of 60'. The only water well sample taken was from Arkwood. The depth of the 
well is unknown, however, Mr. Horn stated that the pump (submergable) was set 
at 920'. 

We have recently received another complaint from a representative of the rail
road who charges that a wood treating plant near Cricket is letting liquid 
wood preservatives out of a holding area and that this material is getting 
into a railroad tunnel. The complainant also states that railroad people are 
getting sick from the fumes in the tunnel. This complaint does have some 
validity to it. There is definitely wood treating chemicals getting into the 
tunnel, however, as stated earlier I did not observe any discharge or evidence 
of the overtopping of the dikes of the impoundment below Arkwood. The railroad 
people may be getting sick from fumes inside the tunnel, but I think the fumes 
would more likely be coming from the train engine exhausts, especially since 
the trains have to travel at a slow speed through the tunnel (complainant 
reports 10 m.p.h.). 

The Arkwood wood treating plant is a serious threat to the groundwater and 
surface water quality in the area. The representatives of Arkwood have voiced 
their willingness to cooperate and do what is necessary, within their means, 
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to alleviate any environmental damage stemming from their operation. There 
are several things, in my opinion, which should be accomplished. 

1. Seal the on-site cave, with concrete or other water tight material, to 
[ 

!''. prevent any contaminates from enterin~ it. . 

2. Cease the on-site dumping or spreading of wastes from the treating process. v 

3. Clean-up of all contaminated soil on-site and properly disposal of it. v 

4. Establish dip pads and runoff containment for the treated wood products v 
storage area. 

5. Eliminate any oily discharge and close out or maintain the impoundment 
according to RCRA (if it contains a hazardous waste). 

6. Determine source of contamination inside tunnel and implement measures 
to correct it. 

7. Clean-up all off-site contamination. 

8. Sample residential wells in area for presence of contaminantes . 

Please advise as to what action should be taken. 

MB/rlb 

cc: Doice Hughes 
J.B. Jones 

. 
~ 

v 
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STATE OF ARKANSAS ., 

DEPARTMENT OF POLLUTION CONTROL AND ECOLOGY 

MEMORANDUM 

8001 NATIONAL DRIVE 
LITTLE ROCK, ARKANSAS 72209 

TO: J. B. Jones 

FROM: p_PfJ R. David Orr 

DATE: July 29, 1981 

SUBJECT: Arkwood Preservative Plant near Omaha 

501·371-1701 GEN OFFICE 
501-371-1701 AIR DIVISION 
501-371-1701 SOLID WASTE DIV 
501-371-1701 WATER DIV 
501-371-2130 BUS OFFICE 

At approximately 10:09 a.m. on June 19, 1981, I arrived at Arkwood 
Preservative Plant near Cricket, approximately 16 miles northwest 
of Harrison on Highway 65, Accompanying me on the complaint 
inspection was Mike Youngblood, Boone County Sanitarian, Arkansas 
Department of Health. At the plant office, we met Mr. Roy Horn, 
Plant Manager, We told Mr. Horn about the complaint we received 
("Bad looking water coming from a spring inside a railroad 
tunnel adjacent to the Arkwood property), and told him that we 
would like a short tour of the treatment process. 

Their treatment process involves steam pressure treatment with 
pentachlorophenol and cresote on a four-day cycle. After 
treatment, the wood posts are piled in small groups to cure. 
No means of containment was observed below the piles. There 
was a level area of "clayish" gravel soil. 

Mr. Youngblood and I both observed several pools of blackish 
water on the property and adjacent to the property along a 
railroad right of way. 

After the tour of the treatment process, we drove along the 
railroad tracks to a tunnel where .a· repair crew was repairing 
tracks·. There we met Mr. Gary Benham, Motor Car Operator. 
We told Mr. Benham why we were there and he said, "I'll show 
you some bad wat.er on the far side qf the tunnel." 

Inside the tunnel we observed a spring flowing from the north 
side which discharged through metal pipes. The water appeared 
clear. Futher inside the tunnel we observed another spring 
flowing about 30 feet above the tracks, This water appeared 
somewhat clear but further down the ditch, it formed an oil 
film on the surface·and stained the walls and dirt surfaces, 
On the east side of the tunnel, we observed more oil film which 
collected in pools. The drainage flowed off the railroad track 
right of way into a large pool of water with a thick brownish 
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